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To the Right Honourable,and Rerverend Tudges, 
the Lords (ommiſsioners of the great Seal of 
England, the Loyd Chief Juſtice of the /pper 
Bench, the Lord Chief Tuſtice of the Common 
Pleas,the Lord Chief Baron of the Exchequer, 
and the reſt of the Iudges of theſe Courts. 


Riglit Honorable, and Reverend Jnd-=e, 


His rude and imperfe& piece, 
being now to paſs into the 
Sea of Common opinion, 

þ ſhall I be ſo bold asro pre- 

FF © ***” fentto your ſelves,and hum- 

4 bly beg of you (as Rath did of Boaz) to 

38 caſt the 5kirts of your garment over it, and cover 

it from the ſtrife and heat of tongues * You 
know it -roo well; ir is Dog-days all the 
year with thoſe thar a&t or ſpeak any thing 
ro the profit of the preſent Stare. Oh, they 
have a hot time of it, and need more then 
ordinary adumbratiomIF I may be ſo-bold, 
there is all the equity in the World you 
| Ay -:: ſhould 1" 
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We. ſhould overſhadow it ; who fo fit Patron 
4 forthe Child, as the Parents?rwas-your un- 
paralleld pr" , and widg care for the 
good and eaſe of the Publick, that anima- 
ted and gave it life. O happy change ! and 
happy time that yields us ſuch Examples, 
Incitements and -Incouragements'! Others 
Gleanings I confels are betrer then my Vin- | 
tage, and am the leaſt able of the Tribe , 
yet cannot | ſir ſtill , but muſt once more 
. adventure to caſt in my mite. Accept(noble 
Patriots) this little handfuN of meal , that 
| may perhaps encourage others that have 
£0 more leiſure and ability to preſent you with 
| a pair of Turtle Doves or a Lamb. Bur [ 
know to whom [ ſpeak ; I muſt not hold 
you too long from the Publick that lieth 
upon your ſhoulders, leaſt I give offence. 
Go on Worthies,go 0n; do gpod and great 
things for that State. that _ nothing 
\ but age to makeit happy. yo may the an- 
cient of days give ſucceſs ,] and ſo add to 
your days , that you may ſee it Crowned- 
with Religion, Peace, and Plenty,the hear- 
ty prayers of your Honors, and his Coun- 
treys ſervant, 


Will. Sheppard. 


D—C 


SO— 


$NA AEERREARARNAARKK 


\Fo the Reader. 


_ Courteous Reader, 
== Eres now my laſt piece,being a Treatiſe 
il of many of the.moſt uſefull;Common 
| places of . the Common Law; and of 
pow geo of the Contt of Chancery, 
and of the things now moſt in uſe, 
— leading to advice for the proper reme- 
dy incaſe of wrong. All. men can, and moſt men do 
ſpeak too much of the Maladies, and diſtempers of 
the times ; but give me the man that can, and doth 
adviſe and give a remedy. In ſome caſes of inju- 
ry (though this be rare) there is no remedy ; there is 
damnum fine remedio ; in ſome there is a donble re- 
medy , in all caſes where remedy is given, there is 4 
proper remedy, whereof many miſiing, they inſtead of 
finding belp and eaſe,meet with a cure Ld then their 
diſeaſe,and add affliition to their affliftion. This work 


may give ſome help herein : not that it s univer- 


ſal, or infallible , we intend it not ſo : many errors and 


miſtakes, ſome of mine own by want of time and 
ftreneth ; ſome of the Printers by want of care, thou 
maiſt happily find in it. But fach as it 1s, and with all 
hi faults, it may be uſeful and profitable.To the izno- 
rant, it may be a light, and to the learned a delight, 
To the Lawyer it may ſerve for a Table : to the At- 
torney or his Clyent that will adventure to begin ſuits 
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upon their own heads it may be of further uſe. But w my 
gitatio conſilio advice 10 men that goto Law, #s, as that to men that 
flabilitur ; & make War, to doit with good advice. A Fee in the 
ur rogen , beginning of a ſuit 10 alearned Lawyer, is well be- 
bellum. ſtowed , a Fee then ſaved, is ill ſaved, and oft times 
Pro.20,18. cavſeth theexpence of many Fees afterwards. The be- 
Debile fug- g£imming is half the whole : A” the foundation ſure, 


damentum fal- and expett 4 ee, sful bui Gng «If this = any 


__ way conduce to publick eaſe 
end, let God Exp the g de nd prof 1 
me that thew deft dellove I ore tobe 


1 have my 


Bl ſuffice i fs 


. Thine, and the Common- 
wealths Friend. WS. 
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\ Faithful Counſellor. 


7 CHAD. 1. 
A Of eAltions in General. 


Acton is nothing elſe, but the righe 
of proſecuting in-ſudgement of that 
which is due to one. Or it is the law- 
full demand of ones Right. Or (as 
others define it,) The form of a ſuir 
= by Law to recover a thing, But 

is is ſometimes taken alſo for the 

dy ' power, or ability a man hath ro ſue, 
as at other times it is taken. for the execution of this power, 
The Suitit ſelf; and this is the proper ſenſe of the word. . | 
Cook upon Lit. fol. 284,285. 4. 

Of Actions,ſerae do concen the Pleas, that were called How an v4 
the Pleas of the Crown, Placita (orone or Criminalia (of = _— 

which. * $4. 


What it 156 


AFions. 


which we ſball not ſpeak at all,) And others do C— 
Common Pleas, called Placita communia, ſex civilia, And 
of theſe-we purpoſe to T rear. Theſe are either Real,Perſoral, 
ES ; 2 6208 


or ; | 
"The Real Aion is ſucha one, wherein Franck=Tecement, 
or Inheritance is to be recovered. Or ſuch an Action where-" 
: by the Demandant claimeth Title to any Lands or Tene- 
ments, Rents or Commons in Fee-fimple, Fee-tail , or for 

And this again is either Poſſeſorie (ice. of a mans own 
Poſſeſlion ; or Anceftrel, (i.e. of the Serſen and poſſefli- 
on of his Anceſtor;And rhis lafts either Droiturel, when no- 
thing doth deſcend from the Anceſtor but a naked right ; Or 
Pofleſſorie (i.e. ) when the Anceſtor doth die in Poſſeſſion, 
and the Land it felf doth deſcend. ? "A | 
, ThePerſonal Action, is ſuch an Aion as is in the perſo- 

nalty onely, whereby a man <laimeth Debt, or Goods, or 
Chartels, or Damages for wtong done to his Perſon; or when 
ſome perſonal thing, as a Debt, or ſumm of Money, or Da- 
mages isto be recovered. And this Perſonal Action is alſo 
either Popular (i.e.) given to any man that will ſue, as upon 
a Statute ; wherewith. we. ſhall not meddle much in this 
Treatiſe. Or it is particular (i,e.) ſuch an AQton as is given 
to one, or ſome men in certain. & : 

The Mixt Action, is fuch an Action as wherein not only 
the thing it ſelf, being a Real thing in Demangd,'is tobe reco- 
vered, but alfo- Damages for the wrongs as in Aſie, Waſte, 
Quavimgedir,) cnt is NY {age 

Weſhaltnot fay much to Real, or Maxt Adticns,our pur- 
poſe being efpecially to ſpeak to PerſonaFActiens; ſuch as axc 
Account, Debr, Treſpaſs, Replevin, Action of the Cafe, and 
a Detinue;which is reckoned amcngft Pry braland not Mix: 
Actions;;calbeit che thing withheld be demanded, -and Thall - 
be-recovered if "it may be foynd, otherwiſe /Danmages: for: tt. - 

. - Cook; upoa L1ti284,285. - 1 3297, ol} 
He that ſueth in an Action Real, for Title of Land,is cal+ 


antif. Fs =p 
fendanc;- led/a Demandanrt; and he that is lugd,is called a Tenant. But 
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a Ia eve ry Action, andthe 
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are to be done. "The cauſc ſeddings therenpn, 5. chin 
&d :; and this ghe Partics muſt do. 2, The Law mult be ſhew- 
ed, and. Judgemeat given a to the Law upcn the 


qe of "gt © wy < and" this the Judges 
mm whe n my vel bythe 
Judges +3 od this thE Officers of the the The man 


den.-36 ri 

AQions being dgclared by Writsghe iaftrumens 'by which 
things. in ANTS Med? and the way .to atrain onesend 
in an Aion ele ths: having ſocmuch a one with 
angther, , that they; ſeem torbe, , indone of -them 
ſometimes.to be aken Weeks other; veſhal thitifororetale 
of .cheng _ 2750 
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"CHAP. IL, 64: > Rabin 3 __ 
4.1 o Writs in general, and rbe-ſeverel forts there... 
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tbo pete Þ he came er Kenn © of the What it is, 


Liberties, &-c. wiizzen, in.Parchment, and Sealed with 

the, great. Seal, Wh bergia:there.is, 1. The Saluration: i. The 
.maxtes, or caule of, complaint brefly et down; called Breve, 
quia rembrevi en eng Ab. 13 «0 be Conchufion,wherein are 
-1.The Tefte,which in the Chancery isthe Keepers of the Li- 
bercics themſelves ;- ig-orher'Coutts the Chief ! Juſtice of the 
. Court, as a witgels, «2+ The places 3. Fherime, or the date. 
Theſe Writs admix of mayy- 1086,and difttaRions.Some- 
times they Fame opens und. Jemerines,:inclated in the: Seal. 
haps, they are laigto- be ofen-or. Patent,” and 

choſe. Bor ome of them are ſaid to be Brevia amicabilia, 
Rr is via adycrfaris Amicabiliaate Wrirs of Entty for 
fa LOAINeR Recoyery,oand a Writiof,Covenant 

ty r he as Ea F he COINS ate all other, Writs; 

_ WD arg. el gginal (i.e) che foradationof theAdi- 
BooDrons owrels, &c:Mean,{s #) berween:the Originaland 
'th meg” 245.Capins, E xigets,, 8c. ndicial (5:e. ons 
ing.to. &E xccurion of the-j goneni given, as Elegit, Fiers 
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facias, Leuasi facias, Hnhere facias ſeiſinnm.or Poſeſſic- 
—_ OciginaL Writs bate tome of (hem. a rt | 
and:rule; others ace$0 be framed accondingtothe caſe.Otigi- 
nal Writsare ſome of them Real;lJome Perional, ſome Mixer, 
Some of cham alſo.axc Writs of pravention;or Auticipantia, 
- a5 Farrantia.(llereese Audits Quereha Sc. which may be 
had befote imnpleadiag,,or Excaition ſhed ; tome for Reſhini- 
tion, as-Waſte, Treſpaſs, &'c. Some of them are to ſtay ſuits 
in other'Coures :' fame t0;remove Cauſes on of or ſend them 
back to, cx Reform diferders in. ocher Counts; as Accedas 
wdCurian,;thc. Sancote mablewiherQourts inan Akion- 
fomets bocﬀed CE Orcoamerupen 2 man. 
Bux molt Writs arc toxecover ſore Debror Duty,or amends, 
cFrecompence in lieu thereof. Our purpoſe is notan this Trea- 
tiſeto meddle with all the Writs of the Commen Law, ap--- 
pointed for the relief of giieved men, the which are very 
wany, and of ſundry ſors and Batures. For ſome of thera: 
art of fictle- or ao uſt ar this day £-a5 Neetivo babends, Li- 
bertate probanda, nn ne meets 
Cas; vnſis (apitall,ponendst in Afſefis,oocupnvmt, - 


m—_— 


8 collationis,cortr a/forim am c LEX = 
_neratiove ſee, and fome ſuch like. Eo -alt which we ſhall: 
not {ay any thing at all. Some are for the preſent of little, and 
-likely in time to come tobe of lefs, or no ufe;as Diem clauſe 
catreman,/Mandamn, Que plaere,Devenerwnt, Melins Ir.-- 
quirendum Yalore maritagitg/Erate probauda, Precipe in 
| Capibe, Droit:de Guard, Ejettment de Guard, or Ejetiore 
Cuſtodie, RaviſÞnient. de'G nard, Irtruſion de Guard;D 4- 
rw: off nobit inelligi,Excommunicate capiends, and many 
_other.ſuckiJike. - | | 
All theſe alſo we ſhall now paſs oyer with ſilence. Orhers- 
there — noris like to be much uſe, 
as-Onareimpeder, Afſiſſe de darreinepreſentment , Tuare 
OE Quire now abnifh;Dr te deAdvowſonInhi-. 
 hition,[ndicavit, Sequeſtro habendo,Ex gravi Querels, vs. 
Mtica removentht, Ne Abit tar, Attornato faciendo,( auſa | 
Marrywoniiprelernth, Cui ame divortium, Homine re=. * 
EN a plegiando, F 
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ple grande, Dam reparminlo, Pr ewuntre, Summers ad Aux 
liandum, plegis eAcquietandss, Rationabits parte bonorum, 
Monftraverunt, Protection, &ffends quictions de toll nya; 
Eftrepment ; we ſhall peak nothing to alltheſe. 
Others there are which are Writs appointed to be uſed in 
Real Actions, as Writs of Right, and of Entry, Afiſe , Ayl-, 
Beſaile, Mordawiiceſter, Nuper obiit', cafu confimeiti,- cur in 
vita, ('ofinage, Formedor, Quidei deforceat, Eſtheat, Rav 
tionabil: parteand' ſuch like, very feldom uſed intheſe days ; 
we ſhall alſo paB over thefe alogether. 
Ochetrs there. are of mare'.common uſe;* as Arcedas ad 
curiam, Recordare,Certiorari,pone a1 Terminum qui pre 
rerit, Attachmens, Attaint, A ment de Dower, 
Admeaſurement de Þ afture, Aſſiſe de Sovent foit 5,Diſtreſs, 
Andita Quercla, Capias ad valentians, (; apian ad compu- 
tarndum,(onſultation, Certiorari, Contributione facienda, 
Carpis cum cauſa, Diſceit, Warraptia ("harte,Cyria olaw- 
denda,Decies rantun, Dedimau poteftarens, Dower Diſprin- 
$£,Diftreſs, Error, Duns nom fuit compos mentis , Dum 
fuit infra etatem,Capias pro fine, Ex parte talis,Execatione 
Tmdicii, Extends facias, Fawx Tudgement, Habeas Corpus, 
HabeasCorpora, ludempnit ate nomins, Injunttion, Jufti- 
Eres Meſut, Moder at a miſer:cordig, Ne: injuſt: vexes, Ne 
omittas propter aliquam libertatem, Nft prits, Parco fra- 
fo, Partitione facienda, per que ſervitis, perambulatione 


"facienda, Prohibition, Pracedeudo, proprictate probands, 


are eecit infra Fer mamuen, Qui iur is clamat, QOuem 
redditum reddit, Quad permittat, Ouo minus, Quo jure, 


Quo Warranto, Rationabilia diviſis, Recaption, Reſcont, Re 
. Cordare, Repl-4n,Retorno habendso,s Give fries Second'd*li- 


verance,Sequatur ſub (uo pericytr, Summons, Secund: ſuper- 
oneratione; Summons Ad War r antiz.andum, Superſel:as,Ve- 
nire facias, Vendtioni. exponas Withernam,Latitat,and ſuch 
like, Foevery one af. theſe we ſhall ſay ſo-nething:others there 
are of moſt comman uſe, as Account, Atian of the Caſe, 
Debt, Annuity, Treſpaſs, Waſte, Covenant, Deriaue,Ejeftione 
firme, Capias ad reſpendendum,Capiu,C apias ad ſatisfacien- 
dum, Fieri faciat; El:git,Exigent, Habore facias, Seift 

| B 2 Pofe 


Attons. 


P ofſeſſtonems, Repleving& ſuch kke. Lo thelc,or lome of thele 
we ſhall ſpeak moſt of Il, And to theſe we. ſhall ſubjoyn 
ſuch Tiles as txeate of the ſame kind of leaming, and are of 
the ſawve uſe, and to the ſame end, as Diſtreſs,and ſuch other 
things as have ſo great a reference to, & ſo much dependance 
upon Actions, as, that-we cannot clear the one, without 0- 
pening of the other , as Contracts, Property,Pledge,Chat- 
tels, Impciſongaent;  Arbirrement, Avowry, Pound, Dams» 
mage, Fefant , -Executioa , and the like. And theſe we 


ſhall lay down in an Alphabetical] order, fave only where 


for Coherence fake, and the berter underſtanding of the 
marter, we ſhall alter that Mcthod in ſome places. 
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- US. 1-4: + CHAT.ETIES 
"ho may bring eAttions, or not ;- and againſt' whom, 
ITS and how. 
Who may TJ Diots, Mad-men,, and ſuch as be.deaf and dumb, or any 
bring AQi- other man, woman,or childe (except perſens difabled by 
ons or not,and 2. * THthy bt 4 i brine the proper ARM a 
againſt whom Law) being Wronge "9 may vring © f op IN ap- 
they may be pointed for remedy in that caſe ; and all, or any of theſe 
brought, and wronging others, may be ſued.. And if an Idiot ſue or be (u- 
how. ed, he muſt do it in perſon.. An Infant muſt ſue by Ptrochein 
amy, andbeing ſued, muſt defend by Gnardian ; but ſome 
men there are that are diſabled to fue,. and this diſability is 
either for a time only, or p ly. And' it is alfo either 
abſohne, or Secundum quia, and quoad only; as a man Ou:- 
lawed canno: ſue in his own right,but he may ſuc in arothers 
right as Executor ; a Fem Coyertcannot fue but with her 
husband ; an Infant, buc by his Prochein amy ; there ate ſix 
 mannerof men ſaith Littleton, who If they ſue, Judgement: 
may be demanded whither they ſhall be anſwered; &c., Or 
there are fix kinds of diſabilities of the perſon diſabling him 
to ſuc,ſo long as the diſability doth centinus. Lirrl;Seft. 196. 
Cook, upon it. 1, The villain might not have ſued his Lord in | 
his own right, but as Executor he might have ſued him. 2. A 
man outlawed in any ARtion, or upon any Indi&ment, can- 
not ſue any man in his own right, whilſt dath fo conti-. 


Diſabilities, 


” 


nue,. and yet a perſon Outlawed may ſue in anothers right; 
as; 
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as Executor, 'or Adminiſtrator ro another.. So in his own 
x:9ht the perſon Qutlawed may bring a Writ of Error to 
L xeverſe that Outiarvrv,oT an Attaint, Lit. Sett.197.& Coo.up- 
Z onit. 3. An Alience that was born out of the Ligeance of the 
'* King, in a ſtrange countrey, under a firange Prince,could nor: 
5, ſue;it he be a ſubjeR td a King that isan enemy,he cannor ſue 
in any a&tion;or if he be a ſubjeRt co a triend,he may not have 
a Real or Mixt Action. But this impediment might have been 
3 by Ac of Parliament,or the Kings letters Patents removed ;— 
and the party hezeby might have been-put in.a capacity to 
fur, Lie]. Seft.198. and Cook upon ir. 4. Hethat hath a 
{ Judgement given againſt him upon a Writ of Premmwnire fa- 
i, cias,lo long as the Judgement is in force,may not ſue another, 
3} Lertl.Seft.199. and Cook: upon it. 5. Where a man is en- 
2} tred and profeſſed in any order of Religion, as Monk, Fr, er, 
2 or the like, ſo longas he continues ſo, and.is not dearaigred, 
we) he is diſabled to ſue: Litrl. Seft. 200; and Cook. upon ic, Chancery. 
+% 6. A.man Excommunicate, till he iz.a blolvedz*annorue in 
7 any Action ; and theſe diſabilities hold for. Suics in-Courts of 
+. Equity alſo. But it ſeems that any of theſe difabled perſons: 
7% may ſue in Axter droit; being Executor or Adminiſtrator to- 
Z# another, they may ſue ſo far as.15 needful to the performance 
4; of thar Trult.Dyer,275.371.187.227.FNB.39.26.H.8. 
#2 1.C00.8.68.3.H.6.39.23.44.E4d.3.27.16.E4.44.21.H. 
23 6.30.Dyer 77.Coo. upon Littl.fol.1 24,1 25,0c.Sohe that 
"ip : is Attainced of Treaſon or Felony, or a convidt Recuſant, or 
2X abjured the Realm, is diſabled toſue for the time he conti-- 
2 aues. in that eſtate, Bur in all thoſe caſes, the diſability being 
removed, the Prxmuaire, or Attainder being Pardoned, or 
Outlawry reverſed, Excommunicate perſon abſolved:, &c. 
the party may ſueagain as before. 29. Af. 47.7: H.4-39.. 
Cook. upon Zittl.128,129. Andin all theſecaſes, the De-- 
fendant when he doth firſt appear,ere he make attydelay,E(-- 
2 ſoin,orotherwiſe anſwer, mult take exception to the Plain-- 
28 ciffs abiliry,and ſhew his difabiliry, and demand Judgemenr 
- IM of theCourt, andpray that the Writ may abate ; for if he- 
' 3} make any Anſwer, the Exception comes tos late: 1. How husband ' 
If Husband and-Wife deliver goods,he alone muſt bring a 2nd wife muſt! 
, B: 2: Detinue ve-2rbe ſued; 
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AFtone, 
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Detiauefor cthem,. 3, Ed 4.15. So upon an Afumpſir made 
to her, to-pay him mocey, 27. H.8. 24.50 if hehays Excay 
tion of a Scatute made'to his Wile, 2+ apoh the Execution 
of it by his wife before the mirciage, and after marriage he 
is he alone mult (ue for relief, 37.Af.pl. 2 5. Bur che 
wite can-in no caſe ſue along after the marriage, nor can the 
husband ſue alone for any kinde of Treſpaſs done to her be- 
fore or after marriage , but they mult joyn. So for recovery 
of her inheritance,& upon an Ejettiove frrme,they. mult joyn, 
Cook.5. 16.97. Dyer 805.9.Ed.4.52. And thercfore if the 
wife were beat betore or after marriage,they mult joyn;bur if 
the husbanddie,ſhe may ſuealone;; and if thebexting during 


marriage be ſuch, as thereby he loſe herſervice or company, 
-Gddaki a 


nd alone may ſue. 20. H.7.5 . fdjsdge Paſch.1 6. 
Jac. B.R_ Bur if a Bond,or Bill be made to them two during 
Covertre, he may, or may not” joyn with her, 3. H.6.37. 
S9 if an Kevrane be to be made to her, by one who was her 
Receiver whileft ſhe was Tolt?, arid yetin debt for the Ar- 
rerages of Account,they mult joyn,r6.E4:4.8.P lavd. 418. 
An it hath been 1aid, that in all Afttons wherein nc- 
thing bur Damages are to te recovered, and the, husband 
alone may teleaſe it, he may ſue alone; or joyn his wite with 
him, as where ſhe is beat or ſlandeced;; but it is fafe to ſue in 
both their names. So Where a Reverſion is granted to them, 
and the Leſſee breaks a Covenant.Sir Fobr Brets caſt, Paſch, 
I4. Fac. B.R. 2.H.4.7. 38. H.6.3.37. Aſ.11.(o0.5. 


18: So if he have a Leaſe foy life in her iy gm he make a' 


Leale for years, andthe Lefſee do waſte, he may bring the 
Action of the caſewith, or without his wife. Germy vers 
Longer. Paſch.38. Eliz.. B.R. So if the husband make a 
' Leale of her land, and the Leſſee do waſte, ic is faid he may 


+ ce with,orwithiour his wife, 3.H.6.5:3. But Quzre of this; 


for if io beit'be ſuch an AQion,as wherein the place waſted is 


to'be-recovered, he may- recover her inheritance from her. - 


| Andif the wiſe have a Rent charge arrear before her marri- 
ape, he may with or without his wife ſue for ir. Fexxers caſe. 
Ad.37.8& 38. Eliz. The wife that hath an husband, cannot 
be ſed in-any cafe without him for any thing ſhe hath done; 

acl ' but 
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buc he mayiin ſome cafcs be ſued without ther, for things 
done by her ; as if s were delivered toher being ſole, 
now they. mult both be ſued for t, 39, Ed. 3.17.Trover and 
Converhon will lie acainft them bothbut take bkeed-how you. 
aeclare, Drayerscaſe, M.7. Jac. B.3.S0if hedo walte tm 

the land he hath in hecright, they muſt-both be ſued. So if 
one had fued her fer Recuſancy onthe Sratures, her husbang 

muſt haye been joyned. Yoif one faca man for laadfhe hath 

4a-right of his wite, they mart be joyned,Comk'5.75.52.17x,. 
"62. Cookupen D#ttd.1 3.It fie bring ole, make a Bond or 
 Aſſampſit ater Marriage,they muft both ofthem be ſued-up- - 
nitDyer 355; Bucif they both duriag the Covercure wake 

an Obligation, the husband alone maybe ſucd,4 3,E4. 3no. 

and if one Be poſſeſſed vf the Wardſhip of certain landenher 

m his wives right, or joyatly with her, the Writ of Dower 

ſhall be broughr againft the husband alone;Cos,r.p. 39. And 
ittall caſes where they are both ſucd, albeit the hucbard may 

anſwer alone, yet the wife ſhall never be forced to anſwer 


withour the hi 34. H.,6. 29+40, Ed. 3.34.2.R.3.15. 
1, E4.3,22, See in watts, 6.56, mn SF. 2,3.. 


In caſes where the Coymantees have, or are to have feve-- 
ral interefts or eftares, there when the. Covenanc is made to, 
and with the Covenantees,& aun quolibet corun,aut alters 
eorieme, in thiscaſe theſe words make the-Covenant ſeveral, 


 Asif 6neby Indenture Demiſe black acre to A, and white. 


acre to B, and green acreto C, and Covenant with them, and - 
eicher of them, or Covenant with them, and-every of them, . 
that he is. lawfull owner of all theſe Axres ; in this cafe the 
Covenant is ſeveral; but if he: Demiſe ro them thethree acres - 
togerher, and Covenant in this manaer', the Covenant is 
joyrit and not ſeveral, Andif A. and B, do Covenant joynt=- 
l and ſevecally,in thiscafe the Covenant may be joynt or ſe= - 
veral, and the Covenantors may be.ſued richer the one. way 
or the other, at the eleRion of: the Covenantee; Cook 5,19. - 
D y:r 338; Brook Conmvenant 4.9, Six Merchants Conve- - 
»nt With the owners. of a {ſhip ſeparatins, this word makes - 
the Covenant ſeveral, Cook 5.23... | 
I two, jhree, or more bind themfelyes S——_— : 


>. 
"Y 


- Aftions. 


thus, Obligamns nos, and fay no more, rhe Obligation is,and 
hall beraken to be joyat only, and nor ſeveral.; bur if it be 
thus,Obligemns vos & utrumque noſprum,or Obliganme nos 
EC unumgquemque noſtrum, or Obl:gamns nos & quemlibyt 
noſtrum, or Obl: g4amm nos i. alter um noſtrum;\n all theie 
caſes the Obligation is both joynt and ſeveral. ;ſo as-n theſe 
Caſes the Obligee may ſuc all the Obligers together, orall of 
 themaparcathis pleaſure ; but it feems he may not ſue ſome 
of them,and ſpare the reft,bur he mult ſue them alrogether, or 
all apart by ſeveral Pr ecipes, and in this caſe he may have ſe- 
veral Judgments,and ſeveral Executions oguipt (ry 25% 
and:take all rheir bodies in Execution;but be ſhall have fatis- 
faftion bnr once; of from one of them only ; for after he hath 
been (atisfied by one, the rel ſhall be diſcharge®. But in the 
firſt caſe, where the Obligation is joynt and-nct ſeveral, the 
Obligee mult ſue all the Obligors rogerher; for he caanot ſue 
onealone with effe&,wichour the relt,ualeſs it be ſome ſpe- 
Cal caſes {as whete:cne of the Obligors alone doth ſeal the 
 Deedzor. where allt-of them .do-{eal, but one of them is an In- 
fant,a wewan Coyerc , a Monk, orthe hke,oz where one of 
them is dead ; for inthele caſes cne or ſome of them may be 
charged withou: the reſt :+-btt-ctherwiſe the-Plaintiff cannot 
proceed in his ſuit againſt cney, er ſome of them without: the. 
teft,, except rhe-Neicadanr, give- him advantage, howſocyer 
the-{uit-be.well begun'y fot, when one or fone 'of them alope 
4s, or are fteJ,'t ſÞa!l not be intended that the telt are living, 
untill it ſhewed by the other parcy ;-yer the Defendant.is nor 
borngto an{wer, unleſsthe reſt be ſugd alſo ; and .rherefore 
ih. this caſe, beorthey, that is; or: ai9 ſued alone, are thus to 
. rake advantage ofit, vs 2%. TO ſhew the matter to- the.Court, 
and to plead it abatement of the Writ ; fer if he appear and 
ſhewit nat, but-plead mon eſt father or the like to the Ob- 
ligation,the Jury.muſt finde againſt hum, andl he vj] be char- 
ved with the whole Debr 3; and to-aNle if -dne appeared the 
other makeidefault, andis.Qutlawel, it feexns he: that. doth 
appearimuſt anſwer all; HY.19LEliz..BR, Adjudge. .. 
If a Bond or promiſe bemafde __ gr "xc, not Ong cr 
'any-of themmay be ſucd Without the reſt whuleſt they (Ire, 
Ks » 7. 
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Aftions. 


Fon, Jr: F. KR Coukg. v7 Andifa g_ be made to 
two or more, no'one of them can fie whi 
zhey muſt ſuc akogether. 

f an erroneous Tide be againſt many,zeguarly, they 
muft all joy. in a Writ of Erchror Attaint,Cook.5. 25.1, 43; 
And if there'be many Exefunors, and ſome ae 
fome refuſe, if they bring any aRion,they muſt er pede 
in the Writ: andyetif one E xeccor have-goods in his poſ= 


| feffion, and he alone {ell them, perhaps for this Contract he - 
' may bring an ation for the money in his own name : {> al- 


fo If the goods be taken-out of his poſſeſſion : alons,ir | is ſaid 
he alone may ſue for theny ; brit the afelt way ini theſe caſes, 
is to ſue m the names of allthe Exccutors ; for the poſſefſion 
of one of themis faid cobexthe poſſeſſion of all of ther, Tf 
_ do commir. a Trefpaſs to me, T may ſue all, ſome, or 

one of them at my choice ; and the recovery againſt one, 
wi diſcharge and bac- me againft'a{l the reſt. Bur of this 
Queſtion 1 ſce more'in T and other Ticles. See more 


*, cap.7.cap.y5.cap.42. Seft.4. cap.36. Se&.2. 


EE 
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CHAP. TV. 
Tn what caſe the Plaintiff hath his choice to bring one 
Att ion, or * ANORar 'or u6t; 


FF the Sheriff have cne in Execution for my Debr,and ſa£.- 
fer him to eſcape, I reay (for myrchef hevdia hone an A- 
&ion of Debt , .oi an Aion 'uponthe Caſe. 'So if —_ 
goo to one ypon an Executory Eongcaft for money, T 


faveether of theſe ARions for the money. Cook'4.92. 
If an Officer ten Toll of me, who ought ro go ; of 
Toll, I may have a general Aion of Tre 


of the Cafe againft imat choice. $0 if one Dian 
goods that are not Diſtraina by Law,. T may have eicher 


of theſe ARtons againſt him; Cock 4:94. . 
If oac he, ocnny Tenants to<ome to his Eeet, who 


have a Leer may bring an Action of 
Trefspals, ir er by on de Cleou —— 


| rhe reſt live, bur © 
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"Fadabnebein rho ear wan Tag hanean Ae 
for my:re\ef ja-the dilturbance,, yer. pay aye an. Aion of 


_- 


' the Caſe allo at my choice. (0k, 9-5 1+. + 


\ 
Maſter and 
Scrvanr, 


w—_— 


If 1.be Exequtor of, a, Leſſee tos years, and be Qulted by 
the Leſſor himlelf, I may have for my,rehief herein an Acti- 
on of the;Catey E jetti077 fr we, on Action of Treſpais ag, my 
Choice. Cook 4:85» - 1nd vhs of PT wrol 

If one coorract With me for good conſideration, to, deli» 
yer t9-me twenfy baſhels of Corn a year, every year duri 
my life, and he tail to perform with me one year ,-tor this; 
may hays an'Actian, ot the Caſe; but no Action of Debr wil 
lie uponthis Contract till all the days, be paſt; (that, is) till 
mydeath; after which. my 'Executor or Adminiſtrator may 
have an-A&tion of Debt. Cook, 4.94,S0 likewiſe if a ſum of 
money be given in marriage to be paid at{everaldays, no A- 
Rion ef Debt will lie until all the days be pat, but an Aftion 
of the Caſe will lig-upon-evexy failer, Cook, 4:94; 1;;1, | ; 

. Lf one finde my- goods, or] deliver them to him, and he 
having them in his-CuRody,converethem, I mgy at.my chrice 
have an Action of Derinue,or an AQtion of the Caſe upon the 

 Troverand Cenverfion. Dyer 121.122; If-I deliver to one 
oney open (not in ajbag or: box xfealedPto keep to my 
uſe, in. this caſe for my reve, I may havean Action of Debr, 
or account, but, no: an Adtion of Decinue, Dyzr 2.2. If Tbe 
a Brewer, and buy Corn of a man to ſerve my turn,to be de- 

. hvered. me at {uch a time and place, and he fail me, whereby 
I am farced to buy elſewhere,in this caſe I may have an Adi- 
on/of Debtor an Aion ot-,the, Calc at my choice, but not 

an Action of; Darifuee Dyer 224, /! 
If -aServantþuy goods for his, Maſter, and give a note of 
the receipt of them tohis Maſters ute, and xnderrake by his 

note topay the morify at a ay, Maj this note is not Sealed; in 
this caſe an-A&tion of Der doth. not, 'buc an Aﬀtien of the 

: Caie doth beagnipitihelervant. Dyer 2.30... 

If I (being a SglicztorNcerained for, {, $..dogxerain an At- 

"eorney for himy eo ſue, and Ldonfſume topay himþis Fees, in 

this caſe he may have an Action,of Debt, or ag, Atticn of the 
.Caſe againſi-me : (a5 his+choice), for bis, Fees. Adjudge 
if, | 0 ; + "Wh. 


* Hr_——__— 


Hill. 16. Jas. Bradfords Caſe; 3 3 /.6,8.17.Ed:4.5.-Bur- 
if 1 recain che Artorney for 1.5. and fayno more, in this caſe 
(it ſeems) he ca bayeneithec of theſe Aions againſt me. 
And yecif I fayto him,Be Attorney for /.S, and if. be- pay 
you not#T will ;-this cafe he hath an Attion- of. the Cale 
only : Andif I fayBe his Attorneyand I will pay you;2+c. 
rel Tis caſe I may be charged in both theſe; Atipns at his 
pleaſure. 43. ELz.. Simpſons Caſe. | 

If one'grant me a Rent out ot his Land, with a clauſe of 
Diſtreſs, L may Diſtrain, or bring an-Annuiry- at my choice; 
bur if the Gtant be not for him and his Heirs, T may nec have! 


an Annuity againſt his Heir, Dyer 344: © : 
If .one have a Judgement for a Debt in any Court of Re-- 
cord, whillt this 48 in force, the Plaintiff cannot have a new 
A&ion.uponthe firſt/cauſe ; but he mult fue Execution upon 
the Judgement; for:which he may have a Fier facias; cap.ad 
Sat. or Elegis, as his choice.” Or he may Ouclaw him-after 
Judgemett if hepleaſe ; or the Plaintiff may bring: a new 
Actionof Debt upon'the Judgement; Cook 6745 51.881. 
_  Andalbeit the Record be removed out.of one-Court'into: 
anether,yet withia'the year the. Plaintiff may take-out his ex- 
ecutſon at bis pleaſure.-If one have a Judgement to: Recover: 
ah Annuity, be hath no-remedy for the' recovery” of rhis bur 
by.ſuing out a Score facias on this Judgement, Cook.6.45. 
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| | CH A'P, : V- : 
4, Within what time Attions muſt be brought. 


+ LL Actions of Treſpaſs Quare clanſum fregit Ations 
A of T reſpals, Action net nd rea cy Replevin 


* 4; * *. $ 


aking away. Goods and Catteh AllaRions of account,o= 
ther then; accounts! waich coneem the trade ofi Merchandile 
between Merchant & Merchant;rheir Fa&ors and-Servancs : 
all a&ions of Debc | upon any lending or Contrat 
without eſpeciality, and for arrearages of Rents ; all a&tons 
pea Ca: other then for Funder which ſhall be food, rauſt 


Afons, 


ſych a&ion-of fit 4ccxiied, if che Plainciff be then of full age, 
Diſcovert, Compos ment, at liberty, out of priſon, and in 
England ; otherwiſe within that rune after he become ſo,and 
not atter. | | | 

AJll a&ions. of Treſpaſs for Afſfault, Menace, Batterie, 
Wounding and Inipnioameat, within four yeers after the 
caule, and not after. 

All a&ions of the Caſe for words, within two years next 
after the words ſpoKen,and not atrer. _ ' 

But if in a former aRion, a Judgement belng g1ven, or at- 
reſted,or the defendant Oudlawed,and the Outlewiy reverſed, 
a new ation may be brought within a year of the Reverſal, 
or arreſt of Jud or O . 21. Jac.16. 

Al Actions Bids, Informarions which ſhall be brought for 

Forfeiture upon a, Penal Law, then made or to be made, 

the Forfeiture was given to the King: only, was to 

be brought within two years afcer the offence danie, and - rior 

mere the Scaries of Tillage, which gave the 

And all others,c xcept cures i 

benefit to the King nad Profecucor, were to be brovgf by the 

Proſecutor within a year after thE offence donezand in his de- 
faulc, and for the Kiag, within rwo years, and fot after. - 

And where by any Staruce it tvappointed'to be brought in 

ſhorcer time, there i: mult be in ſhor:ec time, Fras. 
' 31. Elfe.$. 


CC 


CHAT V1. ; 
Where and inwhat place eAttions Pall be brought. 


AE Rea} & Mixt ations.as Waſte, Ejeftione firme, tc. 
muſt be brought in the County where the Land liech, 
and cannot be laid in-any ocher place, fot they are locat.- So 
all mage res Treſpaſſes whith are local (as 
Qnare clavſew fregit)mult be wough in the Coney where 
the Land liech, and the fame place mit be fer down in the 
Declaration wherein tho wrong was done. Bur(by the Com- 
mon Law) all perforal ations (that ate not" local in their 
own nature, as Qacrvchieſum A — 

| ory 
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fendant may not traverſe ir, any” was 
3 
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titory ations may be brought in any County where the Plin= 


tiff pleaſeth.And the Plaincyff by his Declaration may ſuppoſe 


it to be done int any place or County ;and 1o was i he 
Juſtice Dodi ige. __ J4-. B, Regis. Bur by the Statue 
of 6. R.1. cap.2: The Ticle whereof 15 this [ 45:5 of Deber, 
Account, &e, ſhall be Commenced im the Connties where the 
(omratts were made. And the ARtic elf is chus["Tothe in- 
rent that Writs of Debs and Account,and all ether ſuch = 
Hons, be from henceforth taken in their Counties , and di- 
retted to the Sheriffs of the Connties where the Contratts of 
the ſame Attions did riſe;1t is Ordained that if from hence 
forth in Pleas npon the ſame Writs it be declared, That the 
Contra't ra wie made in another Conmy then is con- 
tamed in the Original Writ,hat then incominently the ſame 
"rre (ball be mtterly abated. _ 
The-Defendant 1a Debr : a Bond, pleads this Statute 


| of G.R.2, and thatthe Bond was nor made in L. as in the 


Writ is alledged, and that the Plaintiff being preſent 
ig Court,may yy it; who mts. Ct= 


amined in Cout upon his Oath,who confeſſed upon his Oath 


that it was made ac H, in the County of C. ot & 
was adjudged, That the Plaintiff ſhould take nothing by his 
Writ,ec. 9,H.5.R.109.014 Entries,t$ 3 .Crompr. 
Fur.Conrts,101.B.F.N.B. 116. Yet neverchelcls the Law 
is held ro be, and the praRile is at this day, That one may 
hy a Tranſitory Action, as Debt, Detinue, Annuity, or Ac» 
count , ec. in what place he pleaſerb, and fo the Phainuf 
uſeth to do. And accordingly it wavheld by Jultice Dedridge. 
Hill. x 6. Jac. B.R. For( faid he)rhe Starute was never put in 
wre, And fois it held in Cook upon Littleton, 282. a. Perk, 
Grant.$0. Brook, cap.451. Kitch.190.1 36, That in an 
Action brought for Tranſuory ny beatins a man,or the 
like, the wrong being done in one Fown, the Phinci# ma 
alledge ir to be not only in another Town vows inanc- 
ther - and the Jury upon »ot guilty pleaded, are 
bound to finde for the Mrs And She caſes if che 


Plaintiff lay the thing to be done in another 5 the De- 
ce in another 
place, 


- AfFions. 


place ,and not the place ſer down in the Declaration, unleſs. 
thece be ſpecial cauſe of Juſtification, which doth extend to - 
the place; as if a Conſtable of a Town ianocher-Sounryar- 
reſt a man fox the breaking of the-Peace,& the Aion be laid 
1n,another Caunty,* there he may traverſe rhe County ; bur 
withall he mult add., And all other places, ſaving-the Town 
whereof he is Conftable.So for taking of PREY teſanc 
in another County,Coo.upon Lit. 28 3,2 2.But it aa Action. 
be brought agaialt an officer, for any thing done about his of- 
fice,it mult be laid in the county, where the fat was commic- 
ed,or upon trial it will go againſt the Plaintiff. 21. Zac. 1.2. 
The ke is the Law upon an Aion brought again a man: 
for doing anything under any Ordinance of athament,Ord.., 
2. Decemb. 1646... 


4. 


—— 


1 


| | CHA P:. VII. 
Where the Plaintiff may joys ſeveral wrongs in one Altion,or 
where Plaintiffs and Defendants may joyn, or- 
be joyned in Attion, or wot. . 


N Perſonal Atiogs,ont apy cupping ſeveral cauſes. 

.Or veg one Aion or Writ, {o. as he. of. one 
nature, and againſt one perſon; As Debt and Dertinue may. 
be jpyend together, Ard one may bring one Action of Tels 
a or divers ſeveral Treſpafles.done 1n divers places, and at. 

divers times. 4 "THE PS 
- So, for divers. Treſpaſſes one after another in the ſame, 
place, the Plaintiff may.have rehef by one Wrirwith a Cox-- 
tipuardoCthat is) that divers times continuing from ſuch a 

* rime to ſuch a time, he did T reſpaſs him, Cook, upon Licel. 
257-F;N,B. 91.Angd yet it hath been faid, That this can», 
not be, except the Pla'ntiff make 2 regreſs afcer bis firlt En- 

try. Baron Henden at Glovefter Aﬀhtes,17. (arol.. | 
So one Action of the Caſe may be broughc for divers Aﬀ-- 
foempſits. And fo may one Action of Waſte be brought for 
divers Waſtes, done upon divers Lands, ed by-divers: 
Leaſes. Bur if the EY poongs be divers natures, as 
albeit they bs. againſt one 
7 perſon, . 


Drbt.and.T reſpaſg,, or the.like , 
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on 'caririor be:joynred together ih one Aion; 
Saree ern ol 65'S. Prey hind 

| So bkewiſein Real Adions; 'which -are fonnded upon” a 
wrong, or deforcement,, and donor comprehend any Title 
in them,there the demandant may demandin one Writ or A+ 
ion, divers Lands and Tenements: whicly came to him by 
divers:Tittes. Aswhere divers Mannors deſcend to me trom 
divers Anceſtors ;; and Lam difſeiſed; or deforcedot-rtiem, I 
way have.one Writ of Right,or Entry'in the nature of an Af 
Gle, or m Afﬀliſe,and comprehend all theſe Rights in the ſame 
Writ, But if I bring a Writ of Enrry Swr Defes/in,made to 


my Mothet and my Arnt,Copartmers inBee-ſimple, the Wric 
Chal I ht the Title hy ſeveral Anceftors,Coo.8.87. 
The Plaintiff brongh: an Action of Debr for 3:1.1 8.s: a» 
gainſt che Defendanc and his wife, and Declared for 39.s. 
upon a ContraRt of the wives Dam ſola fuit ; and 39.5. up- 
0n.2n im fimul comput averine with the husband only, a 
af;er ifſue, Nl deber found forthe Plaintiff, Judgemenc was 
Raid for Enor. Hobbard 258. * TT LIK: 
So if the Defendant be by one Writ ſed For one thing as 
Executor, by reaſon of the buying of the Teſtator, and for 
other things of his own buying, and dechre, That upon an 
Account the Executot being found in Debt to him thels fans, 
promiſed him payment ; this isnot good in one Adtien ; for 
the Defendant is to be Charged in two manners, Hobbard f. 
I 20. pl. 115. And yetin Hobbards Rep.fol.8. An Aion 
of the Caſe was brought for {lander about a mutther , and a 
- 45 a6 wt away his life for it in. one Write; and in a 
Wrig of brought, wherein divers others exceptions were 
moyed,.no exception was taken wo this ; it {cemstherefore to 
be.good. 23-2 -" 
Two,or more Plaintiffs may not ſue if one Action for - 
. vcxal cauſes,though of the ſame kindle; andtherefore two can- 


got.joyn in one Writ to fac upon two Bonds tor Debc due to, 


them, or to ſuc one man for Treſpaſfes :- bat if wo or more 
.have cauſe ts have one Aﬀtionias one Bond or :Afſrumpſic be 
.made to; two or more, in this eaſe they may and mult ſue all 
together. And if rwo men” haye more and Goods to- 


gather 


1$ 


Account. 


Sca.n, 
Wha it is. 


Bailiff, whar. 


in xeaancy, ard thereby wronged in it, 
Be. wull fe joyncly inane Action for it, Andi they Te- 
nants in Common of Lands in a perſonal Adtion, as for a 
Treſpaſs or the like wrong, they mult ſue joyntly : bar in a 
xeal Aftion they mult ſue apart . Coo.upon Lut.1gg 196.198, 
Nor can one man ſue ſeveral Detecdants in one Writ, in 


Aftions of the ſame nature, as for ſeveral Tre : Bur if 


one Treſpaſs be done by divers, the iff may make it 
joyntor leveral,as be pleaſcs.Coo, upod Litr,231.232.An4 
yer two that joyn in « Treſpaſs, dofo make one Treſpaſſor, 
that one of Cen HE 
tucd im one Adtion,gdhey may ever in © ſeas and Iſues;yer one 
Jury muſt Aﬀets Dammagesfor all , and here (hall be bur 
one ſatisaion ; and a releaſe coone,will dilcharge them all, 
and asto the D ;he tha 13 no party to the Iſſue ſhall 
have an Araint as well as his fellows : and if they be ſued 
iq ſcyeral Actions, the Plaintiff may make choice of 
the beft Dammages, he take one ſatisfaRion,he can take * 
no more;and if he go about torake latifaftion twite,an Ayu- 
dita Quercls lieth, Hob, Rep. yg 1..Sce before c. 3, 


CHAP.VII, 
Of an Account. 


T is a Writ lyiag where a Bailiff of a Logd, Receiver, . 

Guaidian, or other hath received money, or other thines 
of me, or of anothe: for me,for which he ought rorender an 
account, and he doth refuſe to do ic ; by this means he ma 
he compelied to account, and I may recover, not only mine 
own, but Dammages allo if there be cauſe, C 0k upon Lind, 
4732.F.N.B.116, 
| By Bailiff here we _— a ſ{eryant that hath the-Ad- 
ami 10n oricharge ands, Goods or Charcels,to mia 
the bett benefit for the Owner, ke, 

And agzin{t him this Atica doth lie, which be hath or 
might have made by his induſiry, bis reaſonable charges al- 
lowed, Cookupor L#11.171, Cookg. 30, 
vg» By 


; IS 
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By Receiver here we vaderftand him that receivech moticy Receiver, 
or ather things,-to the uſe 'of another co render an account, Yhar. 


(ook.upon Lit.17t. | | 


N this Aion the Plantiff mult cake great care that lie $a. 2. 
charge the Deſendanc aright. For he muſt be charged(ex- How the ae- 
cept it be in caſe of the Keepers of the Liberties) as Bailiff, countant ſhah 
Receiver,or Guardian; for otherwiſe as Apprentice,Suryeyor, p.- _ 
Comptroller,Reeve or Hayward, he cannor be charged ; and a+ 
therein he mult be chargedas he is, Forifhe bea Bayliff,the 
Writ muſt charge him as Bayliff ; if a Receiver , the Writ 
mult ſay fo ; It both,rhe Writ or AQion muſt ſo-charge him. 
Cook, upon Lit. 17 2. When the things of which a man. doth 
receive the profics (whether it be Lands, or Goods) be in- 
euitain, a$ a Mannor, Hundred, or the like, that may be im- 
proved, there he ſhall be charged as Bailiff; but where che 
things. (be it profits of Cues, Forfeitures, Iſſues, Fines,or 
Amexciaments) be certajn, there he ſhall he charged as Re- 
eve. g Bldg? nk 90, 7 
_ If an Heir FA lue his Guardian in Soccage, for the Profics 
of his Lands taken before his age of 14.years, he miſt charge 
him as Guard an;bur if he ſue him tor any of the Profits after 
his age of 14. years,there he mult charge him as Bailiff, And 
if he lue a ftrangerthat dorh intermeddle with his Land, he 
muſt charge him as Guardian. Lirrl. Seft.z 14.F.N, B.118. 
If I deliver anctter Wares to (ell, and he (ell them to di- 
vers perſons,and receive the meney ; in this caſe ic ſeems heis 
to be charged as Bailiff,not as Receiver. 4.7.6. 27. Brook. 
Accoutrt.18.57. | | 9-44 
Whece a Bailiff doch make a Depaty, yet the Writ muſt For the mat» 
be avainſt the Bailiff himſelf. F.N.P,1+9,B. _," ter. 
The Biff ſhall be charged for the Ptofirs which he hath, 
or might by his induſtry and care have reaſonably made and 
raiſes” his reaſonable charges an1 expeaces deducted, Cook. 
rpon Lit.172. | 


* 
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Sef.3. N the ſuit upon this Writ, if the Defendant cannot avoid 
The method L jtby Plea, Judgment is firft given that the Defendant muſt 
p—_ account ; and thereupon Auditors are appointed and affign- 
A edbythe Court,to hearand examine the accounts of the par- 

ty, What he hath received, and what he hath Jaid our, an4 
that being done, to preſear it to the Court. Aad thereupon 
there is anocher Judgment entered, that the Plaintiff ſhall re- 
cover this moficy of the Defeadant. 
And if the Accomprant be found in arrearages before the 
Auditcrs, they may awatd him to priſon till agreement made 
with the party. And in this account they muſt aJlow him his 
reaſonable mnt and expeaces : and if the Auditors re- 
fuſe ſo to do, or,charge him with more.then he hath received, 
then (forkiis relief) - his next friend may have a Writ out of 
Ex parte talis, the Chancery, called Ex parte talis, which is direed to the 
whatitis, Sheriff to biing his body into che Exchequer before the Ba- 
[ rons there, with four Mainpecnofs, there to account before 
them at a certain day, and ro wara the Lord to appear at that 
day ; or if the Plantiff pleaſe, he may wave this courſe, and 
bring a new Action of Debt for the arrearages found vu 
the account, or he may Keey him in Priſon upon their Com- 
mitmear, till tic have paid os agreed : but if when the De- 
fendant doth firſt appear, he deay he is his Bailiff, or Recei. 
ver, then his Iſſue mult fixſt be tryed, and if it be found aoainſt 
the Defendant, the Judgement: is*Qzod comput et : and if af 
rec that he will not appear, a Scire facias is tobe bad;and if 
Capias al com- he come not, a ( apias ad computandum , and upon that an 
putandurm, Exigent. And if the Defendant appear not upon the figt 
Where t Writ, the Plaintiff may have a Capis,, and Proces of Out- 
=» » Ba lawry, or he may havea Aonſtravit, which is an old Wii: 
Whar itis, (ow out of ue) anddoth lic where the Bailiff or Receiver 
hath no Lands whereby to be diftrajined, and doth lie hid; 
then this Writ was granted to take his body;and this was uſed 
before any Proces of Outlawry was givea ia the Caſe; bur af. 
ter the firft Judgement, a Capias ad computandum only lieth, 
Stat.13. Ed.1.cap.11.F.N.B1. Plow.393.(o0k 11. 
40. Stat.5 2. H.3.24. 


The. 


24 
Tk E Ward may bave this Wric againſt his Guardian in 5:6 > 
1 © May. 
Soccage, Let. 1 24.F.,N,B.u8. The Exccutor or Admi- mY Few 
Wriror not, 


niltrator,upon accoun:s to be made to the Teſtator. Stat.1 3, 
Ed.1.cap.23. Dyer 23. Kelw.1 31, The {uccecediang againt 
the preceding Cnurchwardens. 8, Ed.4.6 Broo. Account 71. 
bur the/Paniſhioners cannot bring it againlt the Church-wat- 
dens. | 

One Merchant may have it againſt another Merchant where 
they occupie their Merchandizes,nnd Trade together. F.N.B. 
117. Allo one Joyat-Tenant, or Tenanc in Common,ia cate 
where he doth =T his companion his Bailiff of his part, 
may have this Action againſt him:but if one Joynt-Tenaar,or 
Tenant of goods ia Common, dehver them to a ſtranger, he 
alone muft have the ARtion, Cook:1 1.89. F.N.B.118, 

If a firanger take the Profits of my wives Land during Executor. 
nanla.en ids; my Executor, and aot my wife , 
have this Action for the Profits. F.N.B.1 9. 

If I deliver one mcaey to keep till after my death, and then 
to diſpoſe for my ſoul, my Executor cannor recover it by this 
Aion ; 'for as ro this money, he is my Execueor. | 


T lieth (as before) againſt a Guardian, Joynt-Tenant, Sea. x. 
_—_— in Can etchant : but it doth not lie a- w 1 

inſt a J6ynt-tenant,or Tenant in Common by his compani« Yom © 
_ wakes fe be made Bailiff for the Profiengr. Cook, upon be ts 
Li#1. 27.2. | nor. 

Ic lieth againſt a man or woman Guardian, Bailiff,or Re Joynt-Tenarmr 
ceiver. Cook, 11.89, F.N.B.119. | Tenant in 

It lierh againſt che husband tor che receipt of his wife ; a= Common: 
gain the wife and husband for the receigt of the wife whilft 

e was {ole : but it lieth wot againſt a wife-without her huſ- 
band. 4. Ed.4.25. Broo. Acconn.68.82. Dyer 202.28, 
Ic lieth again(ta Poltick,as againſt any man.19.H.6. 
5. It doth Fe againft a ſervant-that hath a-command to Re» 
ceive for his Maſter. 19.Z7.6.5. It heth aga'nſt the K 
of a Park that haththe charge of the Deer, os Bailiff of hi 
Parkao.H,7,6.Atfo it licth againſt an Executoror Admins 
ſrator, or any other that medleth with the Lands. of the 


D 2 King 


— 


22 Account. 
King in his caſe ; but 1a the caſe of a Common perion it-doth 
Executor. Not lie againſt an Executor -or Adininiftrator. Lir. 28, Cook. - 
1.1.84.90. Nor doth this Aion lie: againſt an Infant,-as 

Infam, . Bailiff or Receiver. Lit. 28. Cai, upon it 1 2: Nor againli 
a Difeifor for thep:ofns of the Land, ("ook 1x.89.upon Lie. 

72. Nor againft a Pariſh-Prielſt for offerings, without fome 
agreement. F.N.B 119. Nor againſt a Surveyer, Apprec= . 

tice, Comptroller, Reeve, or Hayward, unleſs he can be 


o 


charged as Bailiff, or-Receiver. 


Se@.6, þ. gion Heir may have this AQion againſt his Guardian in 
be mag = Soccage, to compel him -to render the Profits of. the 
Adin lietn Land tohim : but he cannor ſue him cillhe be foarceen years 
ornor, bur old. Andif a ftranger that is-not a Prochein Amy enter up- 
ſome other. onthe Landb of ſuch an Heir-before his age of fourteen years, 
Action,.or as Guardian to him; ' in this caſe he may ſac him"allo ,- and 
wo a" "y charge him as Guatdian in Soccage : and inhis caſe it ſeems 
x 1 me rhocy ' he may ſue him before he is fourteen years old ; bur if a ſtran- 

enter upon an Infants Land without £ny {uch -pretence, 
the Infant is to be relieved: by an Aion of Treſpaſs; and nor 
by-this ARon. Lis.Seft.z 24.Cook upon it,89. F.N.B.z18. 
''F. Dyer 230.2x. Dott. & St.n3, -- MBE 
Againfta * * If a man willenter upon my land upon any pretence to my 
Bailiff, uſe, and rake the profits of it as for me, I may have this Writ, - 
and charge him.co account for ir. So if a-man will take up m 
rents as my Bailiff, being ſo appointed by me,I may have this 
Writ,and charge him to account for them : bur if one enter fo 
upon my land, before I enter into it , -and havethe Pofleffion 
of it, in this caſe it ſeems this Writ will not lie. Cook, upon 
Lit.89,90. Dyrr 277. 

If a Tenant by El-git of my land,'do make waſte upen the 
land, and haye received more then his due money, I may call 
him to-an.accountby this Writ, 12, £4,3.30. And if there 
be two Joynt-tenants,or Tenants in Common of Land, and 
the one of them doth makethe ocher his Bailiff of his Moy- 
etic, and he will not anſwer him the profits, he- may by this 

| Wrixz\compell him-x0 it: Coocupon-Lir. 17 2, F.N.B.148. - 


» Na ; . 8 
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* If I deliver to-:ancther Money,Comn,or Wares to aceount Againſt a Re- 


Far, or to imploy to any purpole, as to pay over, to beſtow, <iver, 
or the Wares-to give to the poor ; or en condition, that if 
he.do ſuch-a thing he ſhall have ic, otherwiſe that he ſhall rc- 
deliveric ; in all thele caſes untill che ching be done, the-pro- 
| isin me, and Lmay countermand ir: and if it be not Property, 
done, and the thing not xeitored ro me,. I may recover it by Counter- 
this Action. Dy-r 21.57. Plowden 92. F.N.B.1x8. Bitin mane, 
the caſe of Money it Le in a bag {caled, or box locked, the 
proyer remedy is by Detinue: Brook, Account 5 3. If one re- Detinue, 
ceive Mo:ey of another to my uſe, or ro pay over to-me, and 
he do not pay it ro me, I may have this Action againtt him, 
and ſo may he that delivered the money to him, Dyer. 22.57, 
138. Ed.4.23.. : : by 
If a. Sheriff leyy money on 2 Fieri facias for me,and do not Sheriff. 
pay it t2 me, I have this Action to recover.it.13.H.7. 1. & 
Cxria in Co. Banco. If 1 make. a Bill under my hand and cat, 
that I have received 20,1. of 7.5. to betow;on Wares, and 
I'do not beftow it accordingly, in this caſe while(t I live, he Ele&ion, 
may have this Aftion,or an Action of Debt againft me at his 
.Choice ; but afcer wy Death he hath no cemedy. againſt my * 
E xecutors but by Action of Debt, D yer 20.21; If delivec 
to another Goods. or Money beyorld Sea, tg be delivered to Debr. 
me here again in Englandat a. certain place, and he deliver ic 
Rot, I may be.relieved by this Atien, F.N.B. 118.9.1f one Execuors,. 
De viſe that his Executors ſhall (ell his land, and out of the 
Profits thereof ſhall give ſuch a ſum to me., in this caſeand 
ſach hke, where the money is toifſue our of the land, I may 
have remedy by this Writ,, and I need not ſne for.ic as for a Legacy. 
legacy. Dyer 151. & p:r three Juſtices. "= x 
- . If the Mortgagee after the paymeat of the. money by the 
Morggager deliver him the money again, the Mortgagee may 
recover itby this Ation., Adjudge Mich, '4.'Eliz,. If one 
take upon him to receive my Rents, + wichouc my.agreement, 
and do not pay them co me, I may recovec them-by -rhis 
Action. 4 H, 7,6. Brook; Account. 65. . IE 
+ If ane deliyer goods todeliyer tro mean Infant. at my full , 
age,in this caſe when I am — 1 may recoyer them of him 7 
% 3 nr 


. 
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in this Ation,ot a Derinue, at my choice. Fitz.Derinue,5 3, | 
EleRion, If rwo joynt Merchants occupy their Stocks, Goods, and - 
Derinue. Mexchandizes in common, to their common profit, one of 
them may have this Writ again(t the other + but then they 
"muſt be both of them named Merchants in the Writ.Cook ſu- 
* SUNORD per Lit.17 2. And a man could nor have roucht the Kin 
' Lands, or medled wich his Goods, but he was liable to be 
queſtioned by this remedy, and to be called to an account in 
the Exchequer, though nor by this Writ. Cook 11.9 — | 
Aion of account heth not in theſe following caſes. Firſt, 
Where the parry to be ſued claimeth thething:to his own 
uſe. Second] , Where there is no privicy-berween the. parties, 
cxither ex proviſione legrs, called Privity in Law, as in the 
caſe of a Guardian, nor in Deed, by the conſent of the par- 
ty ;- as when Goods are delivered to a firanger, and co 
my uſe, or to bedelivered over tome, there is no agreement 
between the parties; but in the Kings Caſe, the Law will ſup- 
ly a privity. Thirdly, when he that delivereth the things, 
Fa caken an Obligation for ſecurity of the things delivered. 
Fourthly, where the party that hath the thinos, hath onely a 
bare overſight of 'them, -as a Bailiff of x Flow, Shepherd of 
'Sheep, or the like. Cook 11. 93. Dyer riqe Dyer 20. 277. 
Broo. #ccount $1.29. Coo. up T it.27 2. as 
If one by wrong ener 1nto my land, ard take the profits 
thereof, 1 eatinot bring this Aion againſt him, Cook upon 
Littl.172. BY | IPs: 
Soif Tbe a Parſon, and a firangertake away Tythes 
aker ſeverance, I may not have this ARion aggnt him,bur 
ſome other for lack of privity ; by the better opinion. 34.14. 
Q.Com.B. | Ex 


So if a Term of yeats be Deviſed to another for life, the ? 
Remainder to'7.5; and the firlt Deviſce js Execittor-,*and he | 
enter and th#ke his Pxecutor; and dic; and he enterand rake © 
the profits; {hi'rhis caſe 7;'F., Eatnot bring this-Aion for his | 
__T,; TEST On 

IF a man give me g6otis by his Will and his Executor will 


4 
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n6t deliver them ittro 
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recoyer thens, by this Aion. 


"> 
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So * 


4 


$5 neither if Goods of the Teftator be kept from an Exe-' 

curor, he cannot recover them by this Aion. Cook, 11.89. 
And if I deliver another, any live or dead Goods to his ow 
uſe, or to any ſuch purpole,it ſ.ems I ws, not have this Ati- 
on ; but if be keep it, or takeit away, I may have an Aﬀti- 
on of Detinue;and if he harm it, an Aftion of the Cale: but Detinue: 
if they bedelivered to be fold, and the moſt be made of them, 
there this Action lieth. Dyer 120,22.6. Ed.4.n. F.N.B, 
I18. B. | 

If a mandehver ten pound to Merchandize, no account A&tjon of the 
doth liefor the ten pound, for this is cercain ; but for the Caſe, 
23 profitsthereof, which is uncercain, ir doth lie. Soit dath 
3 not lie forthe arrcars of a Leaſe for years, or at will, becayiſe 
2 1tiscercain ; for uncercain things lie only in account. Brook. 
, "FF Arccoant818. Y. 5:3. 
: 2 The Andit>r5areſuchas are appointed by the Court to Auditors,whar 
. =} hear and examinethe Acconats of a Bailiff or Receiver,that *®<y are, and 

= is ſued upon this Writ in the ſame Court ; and theſe. are ef- * cle puns 


1 ther upon the Statute of weſtm. 2. cap.i. and then they are 
a | Judges of Record; but then there mult be two at the leaft ; 
F os one may be an Auditor at the Common Law ; and whea 
, KW thereis but one, he is ſuch an Auditor.Cook, 10.103. 2-H.6. 
A bf. + 41.10. H.6. 24, | . 

ts > Suchasare Auditors within the Statute, may commit the 


re 55. 
bbs Po. 
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Accoinrant to priſon if he be found in arrearages, and do 

IF not pay ir;but then they muſt do it preſently, and cannot do it 
BT afterward; but if the Lord be in arrear to his Bailiff they can- 
not commit him to priſon: for he doth remain ſtill at the 
Common Law; b ng the Lord be found in Debt to his Bai- 


Fe liff, or cne be in Debt to his Receiver, they ſhall haye their 

he EF remedy againſt chem, or their Executors after their death, 

is x C.10.103.27. H.6.8. 10. H.6.24.25. Plow.17. 

—d Bailiff ſhall have allowances upon his account, but aRe- «5a 7. 


ceiver ſhall have none, If therefore the Bailiff disburſe Allowances, . 
any thing for his Mafter belonging to his Office, as pay his and whar ſhall "A 
quic Rent,or the like;or if he vAWbbed,or ſuffer loſs by other'Þe f mn __ 
means without any defaul: in him,it ſhall be allowed him up- 5. or ors. 
. x ON. ; 


© #2 9p 


" Account. 


Sca. 8. 


Pleas in Ac- 


count, and 


what may be 


pleaded, or 
ner, 


Scft.9. 
T he Judgc- 
ments in an 
Accoun', 


"on his account : burif he pay his Maſters debrs, or lay ou: 


any thing elſe not appertairing to: his Office, this will nor 
be allowed him. Cook, upon Litrdeton, 172.14. AH. 7.14. 
Plowarn 14. SY 

A Grardian alſo ſhall have an allowance as a Bailiff ſhall 
have, bur not a Receiver, and therefore he is no: bound to 
Trade with the money received. Brooks Account 66. 


Ome-Pleas are in bar of the account, and ſome in dif- 

charge before Auditors. And ſome Pleas will be allowed 
before Auditors that will not be allowed in bar of the ac- 
count. As tothe account, the Defendant may-plead Ne. | 
ungues ſon Receiver ou Bailff pur Account Render,ot that 


| he was fied forthe fame caute,and adjudged to Account,and Þ 


errcr brought upon the firſt Judgement in another -Court, 
where it is depeading,and the like. Dyer 21 Cook.11.8.9.Ed.. Ki 
4.50. And as to his diſcharge before Auditors,he may plead MF 
(if he be not a Receiver) he was robbed. or bis digburſments,, i 
or that he hath ſully accounted with the Plaintift himſelf, or 
the like. Cook, 4. þ4. 5. Ed.4.5. Andif a new Action. of 
Debt be brought for the arrerages found againlt the Bailiff or 
Receiver (as it, may) the Defendant may plead Nil debet, 
or wage his Taw. Cook, 6.5 3. Stat.5. H.4.cap.8. __., 

Here aretwo Judgements upon. this Writ ; the firft is, 
Fx. Quod computet, which is inzerlocutory: the laſt is, Quod "1 
querens recuperet verſus d:fendentem,{o much as he is found {| 
in arrearages, & damn occaſione interflacitationss. _*. 

The firit isto.account only, 2nd rpcn this the Defendart 
may ke Ortlawed, And chen befo:e Outlawry, if he appear 
and enter jn:o account,2nd be fornd in arrcarages, the Plai:- 
riff ſhall bave a definitive Judgemenc for the. arcearages ; and 
after the firſt Judgement, no abatement can be fox any cauſe, 
b r « Diſcontinuance, cr Nop ſi; may be. + + 


= SL 
. The firft Judgement is but an award of the Cour:,like fo'a 
writ to enquire of Dammages, and no: like to-a final Judge- 
ment; for there the hs. 4 clearly detenmired ; and the 
two Judgements depend ofie upon 2rotker ; for if Judge- 
| ment 


* 


'Habeas Corpus, ec. 


ment be to Account, and the Plaintiff die before he hath ac- 
counted, the Executor cannot goon in that ſuit, but he muſt 
begin again ; and no writ.of Error will lie upon the firft, till 
after the ſecond Judgement, Coo.1 1.40.Br. Acconnt,39.33. 


$32 Bro CHAP. IX. 
Of Writs to remove Records, or Suits from, or ſend them 
| back to other Courts ;, as Habeas Corpus,Corpues cum 
canſa, Recordare, Accedas ad Curiam, Cer- 
tiorars, Pone, Þ rocedendo. 


VV E haveobſerved before in the diviſion of Writs, 
that ſome of them ſerve.to remove Suits out of, or 
ſend them back again into other Courts; Of this ſort are Ha- 


 beas Corpus, Corpus cum cauſa, Recordare, Accedas ad curie 


am,Ceritorari,Pone and Þ rocedendo;we ſhall only ſhew you 
what theſe Writs are, and then proceed. 
- A Habeas Corpus is a Writ,the which a man Indicted of a- 


ny Treſpaſs before Juſtices of the Peace, or in a Court of Sea. 1, - 
any Franchiſe, and upon his apprehenſion being laid in priſon Habeas Corpue, 
for the ſame, may have out of the Kings Beach, thereby to re= VÞtitis.. 


move himſelf thith&c at his own colt,;and to anſwer the cauſe 
there. - 7 - 4D KALE yp 2 
And the Order in this caſe is, firſtto get a Certiorari out 
of the Chancery, direed to the fa1d Juſtices for the remo- 
ving of the Inditinent into the Upper Bench, and upon that 
to” procure this Wrir to the Sheriff , to cauſe the body to be 
brought ata day. F.N.B.250.H.1t is alſo uſed in other caſes 
for the removing of cauſes and priſoners out of oneCourt and 
Priſon iato another. Crompt.' Jar.46.78.110. Dyer 152. 
The Court of Commen-Place douſe by this Writ to ſend for 
priſoners and cauſes, or cauſes alone , from inferior Courts 
and priſons, as fromthe Courts of London, Cinque-Ports; 
Marches, Stanneries, or ayy'Corperation, or Franchiſe ; and 
the Upper Bench do uſe by this Writ to ſend for priſoners 
commicted by the Court af 4 Common Pleas, - or any inferior 
Court ; and to know the cauſe of  their:impriſonment,, and 
X the cauſe upon Examination: be found ſufficient, ny 
E oner 


* 


Corpus cum cauſa, Ec. 
— Er merimes ſent back again,otherwiſe he is diſcharged, 
| And the'Upper Beach is the tupream-common Law-Courr, 


and hath power to redreſs the Errors.of others. Courts, ("ook 


11,98. Dyer 60.61. | 

By this W rit, men in Priſon in the Country remove-them- 
ſelves into the Flee:, if there be a Suit againſt them in- the 
Commoa Place. Att, Acadam. 2. | 


SeR, 2, His Writ is very like to the former, and doth ifſue 
' Cs What ff Þ out of the Chancery, and is to remove both the body 
5 and cauſe of a Priſoner in Priſon upon an Execution from 
lie in Priſon till he fatisfie the Debt. | : 

If a man beſued inan inferior Court, which afſumeth 
more then it hath Juriſdi&ion , as if it ſue for more then it 


bath Conuſance, as the Sheriffs Court in Guild-Hall Lodo 


for above 5.1. an Hundred Court or the like. above 40. s. 
Fhe Defendant upon Bayl given,may have a Writ called H7#- 


beas corpus cum (auſa: and if the Defendant do not. put in * 


Procedendo Bay] above, the Plaintiff for wanc thereof may get & Pro- 
Writs of Pri- bs; and ſo remove it down. again. 


| 'Therearealſo Writs of Priviledge gtantable to Officers - 
of Courts, being ſued in other Courts, to tay theſe Suits, 
35. H.6.3. | 25 
Set. 3. Ertiorariis a Writ iſſuing out of the Chancery td an in-- 
(ertiorari, ferior Court, to call up he Records of a cave therein 


Whar-ir is, depending,that conſcionable Juſtice may be therein miniſtred, 
ufen complaint by Bill in that Court, that either he hath had 
or is like to have hard\meaſure therein. - And if when the 

: Record is brought into Chancery, he prove not his Bill, the 

Procedendo. other Party may have a Writ of Procedendo, to ſend the Re- 

cord back again into the ſame Court whence it was ſent for, 

there to be determined. Star. 2,H.5.2.: 21, Jac. cb.7. & 
21.F.N:B.242. © eIHT 3 an £,35.203-2240i$ 6.75 

By this Writ alſo IndiAments and Records are ſent for and 

removed from inferior: Courts into the Upper Bench and 

Common Place, Andit ſeems in moſt Caſes the Records are 

r f. bi « : . xt 


the Upper Bench, or any other Cour:, there in Chancery to; 
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Recordare; Pore, rc | 29 


firft ro be ſent inty the Chancery upon a Surmiſe by this 
Writ. And from thencethey are to be ſenc into the Upper 
Bench or Common Place by a Aortimns. A Frit of Error, 
is a Cortiorar#n ic fell, Mittimus, 
"Recordare' is adW riviffuing out- of the Upper Beach, 5c8. 4. 
As Common Place,dire&ed to the Sheriff, commanding Recordare, 
him to ſend a Plainc that is before um in his County Cour: What it is, 
wirchout:Writ, into that Court -from whence the Recordare 
came;ts the end thatthe cauſe may be there determined. And 
theSheriff is hereupon to ſummon the other Party to be in 
' that Court, into which thePlaine is to be ſent ar a day certain, 
And of all this, he is to'make a Cercificate under his own 


' Seal, and the Seals of four of the Suitors of the ſame Courr. 


"A Poredothnothing differ from this , but that a Poe is SeR. 5. 
Y » Yrs $ to remove ſuch Suits as are before the Sheriff by Pone, What 
Writ, and not by Plaint only ; but the Rpcordare isto re- OY 

move the Suit that is by Plaint only without Writ. F.N.B. 


VOTE 7 7 X 
E if this Writ be ſued out by the Plaintiff in the Aion in 
the County Court , he may have it without ſhewing any 
cauſe at all. But if it be ſued our by the Defeadant, he mult 
ſhew ſorne cauſe;asin a Replewir,that the Defendant avow- 


 eth for dammage feſant; and the Plaintiff doth juſtifie for 


- common"of Paſture' which is a Plea touching Freehold,and 


"therefore maynot- be without Writ. F. N. B. 70.B. T19. 
"I, K. Fingheſtey, 444- See Stat. 43. Eliz.5. 21 


' MN. Corda ad Curiam, is2 Writ iſſuing ont of the Upper 5.4 5 

"'N Bench, or Common:Place dire&ed to the Sheriff, com- Accedas ad 
manding him to 96 w {ach a- Court. of ſforne Lord , or (%iam,Whar 
Franchiſe, as Courr Baron; :or the like, 'being no Court of *5- 
Record, where: a:Plaint' is ſued for taking of beaſts as a 
Diftreſs, or the like ; or a falſe judgement is luppoled to be 
given in ſome Suit which hath been in that Court, And by 


- this, the Sheriff is there to make Record of the ſame. Suit in 


the prefence of the -Suitors of the ſame Courr, and four 
| E 3 Kaights 
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Attachment, 


Sc &.7. 
Procedendo, 


What its. 


Knights .of the mon And Fa < is to make Certi- * 
ficate into the Court above at the day appointcd by the Writ, 
F.N.B. 71. Plow 74. Finch 444+ 

This W rit cannot be had without ſhewing of ſome cauſe 
for the removal of it, as that a, Free-held is in queſtion there, 
ot ſome forraign Plea'is: pleaded, :thege,. not triable in char 
Court, or ſuch like, F.N.B.70.119- 

All theſe threelaft Writs , are to no ocher purpoſe but 
to remove a Suit-into-one of the Courts aboye, and are of 
the ſame nature with the farmer, and 25a Certiorari.. And 
upon the removal, the Suit in the inferior Cour: is at an end, 
And if in theſe caſes the Party, or the Officers of the inferior 
Courts proceed after they have received theſe Writs, the 
Party that ſued out the Weit, may have an Attachment a- 
oainft them, And after the Writ is once ſeat away in theſe 
three laſt Caſes, it ſhall never be ſent back again, burit muſt 
be endediin that:Court whither it is ſent. 

The cnd of ſuing out all theſe ſix fore-named Writs, is to- 
prevent a Judgement or Tryal in the Country Cour, which 
= — ow out of the ourts. of penn As Requelts 
alſo 


He Wric called a Procedends (having a to the 

| former Writs)isa Wric lying where an Action is ſucd'in 

one Contt', and then is removed into an higher Court, . the 

Chancery, Kings Bench, or Commen Place , ; 'by ſome other 
Writ ; and upon the opening of the Caſe there by the Defen- 

dant, it appeaieththere was no cauſe to move ic, or the mat- 

ter in the Bill whererpon that Writ ifſued our is not well pro- 


ved ; in this Caſe, the Plaintift hall have this Writ to jen 
back the matter into the firſt Court. from whence 1 ir was fetch» 
ed. there 10-be ended; 'Terms of the Law. 
The Writs called a: Prohibition and 2 Confultation,haviteg 
was __ we ſhall foy ns heh as eo arpro By | 
$ place. 


ſome affini 


to theſe: in 
I CBA P. 


— WW 


* that 15about, or begun zo be done, or to ſtay ſome Suit in Wharir u, 


23 theSpirirual Court, the Parry may appearand go to Tryal ; 


8 ſultation ſhall be granted. Finches Law. 450. F.N.B, 43. . - 
Fry aniorae radon 
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CHAP. X, © —- 
Of 4 Prohibition, and a Conſult ation. 
-  Probibition,is a Writ chat-ifſueth our.of the Chancery, $c8. x. 
Upper Berch, or. Common Place, to flay fomerhing P-obibition, 


ſome inferior Court, | Spiritual ox Tempora). It hath been 
eranced, and is grancable to ſlay Suits in the High Commiſe - 
16n of afly Spireual Court, in the Court of Requeſts, Coun= 
cel of the Marches of York; Admiralty, Conſtables C 
County Court;\/Court Baron, er the hike ;- and in ſuch Caſes 
wherein they have not FuriſdiRion; in this caſe the Party 
grieved may by this Writ ſtop their proceeding there. But 
if it appear to thele Courts, that the marters for which the . 
Party complaining -was impleaded ot: ſued,” are ſufh- 2s . are 
proper to thoſe inferior Courts, and ought to be determi- 
ned there, then the Party PlaincifF'in che firſt Suir ſhall haye | 24 
a Conſulcation te command the Judges of the inferior Cour: - ; I 
to proceed again, and the cauſe ſhall be remanded to them, - 3 
It is uſed co be dire&ed tothe Party Plaintiff in the: fisft Suir, | 
the Judge and Officers of the Court to forbid : them to pro» 
ceed any finthep in the'Suir ;' and if they doo, an. Arrach- 
ment may be had again(t them, Aad upon's Prohibition in 


and if thereupon ic be found againſtthe Coamplainer,z Cone” 


F the Spiritual Courts meddle withthings they bave-not'to | SeR.. 2. | 
do, as if they'take upon them to determine quettions a= pon 4 
bout Title of Land; or Charters of Lands deviſed by WIL $yy 01min” 3 
Debts on” x miles, \Treſpaſfes, Waits,or thelike + Ouſipbey Tothe Spi- 
entertain Suits there for any thidg elſe, for which ama hath ricual Court, 
his ordinary remedy in other Cours ; Orif in theſe Courts, 
in ſuch-matters as wherein they have Conuſance, as touching: + 
Tythes, Marriage, Legacies of Chatcels real or perſonal, w, 
defamatory words for which no Aion lieth ac.the Common - 


3:4 4: - Lon - a 


"It> . _ 


Prohibition, Conſultation. 
Law,or the like ; if in Suits abour theſe things,they go about 
to countenance men in Suits fot juſtifiable and maintainable, 
or deny men thoſe defences, diſcharges, and Pleas, that the 
Law gives them in thoſe Suits,or do any way proceed againſt 
the Law, or che Rules of the ſame Courts ; the Party gric- 

. ved may -hayerelict by-chis means. F.N.B.41.4 2,8c. © 


"TW F.cheſe Courts of Equity, as the Court of Requeſts, or 
Tothe Courr A Cour. of Equity in Cheſter, orany ſuch like Cour, enter- 
of Requeſts, tain Suits for Treſpaſs, Waſte;or the like, ,which have cheic 
Dutchie, or roper remedy in other Courts ; Or in_ Caſes of - ity go 
| x5 Por oat Equity :and [deny a man that- right which- other 

* Couns willgive him ; in theſe Caſes he may have reliet by 
this Writ. So if in the Dutchy Court, Marches Court,or any - 
other Cour: of Record, they meddle beyond their JaftryRi- 
ons, and/Juriſd;Qtion,, they may be Raycd by this Writ. 


Set. 4, JF the County Court, or Court Baron, entertain Suits for 

To the Coun- ®-Chartcrs of Land, or fer the Inheritance, or Freehold of 
ty Courr,&c. Land, or for.any Titles to Land, or for Debt,or Dammage, 
| Goods or Chactels aboye 40's. without a Juſticies, or -make 
ſeveral Plaints of: one entire Debt by Bond, or otherwiſe, ic 

being above 40.5.'or- ſuc Treſpaſſes there v5-& armis ; the 

Party grieved before, or after Judgement, till Execution be 

done, may bave this Writ to the Sheriff, or Bailiff to ſtop ir. 

Fiz..N.B.46.47, &c. "= | 


Se. 5; (nn is a Writ orantable,where 2 cauſe wech been 
Conſultation, formerly removed by Prohibirion, from ſome inferior 


What it is. Court to one of | the Courts at #eftminſter, and for lack of 
ſufficient cauſe of removal is ſent back again, F. N,, B. 5o. 
old N.B.. nh, | | op 

[FBbe Writs of Error, Atraint, and falſe Judgement, have 
fore affinity with the lalt ſort of VV its ; we will therefore 
touch upon them in the aex: place, | 


CHAP. 


—— 


——— 


.. Attaint, Writ of Error,@rc. 
"CHAP:: XL 
of Attaint, Writ of Error , and Faux Judgement. 


E cold you of ſorne V Vrits which were appointed to 
V ' correct and reform the errors and diſorders-of other 
Courts, as Atcaint, 'V.Vritof Error, and Fawx Jutlgement. 
An Atrtaint is a V'Vrit given- torelieve a man that is hurt Artaint, Whar 
a falſe Verdi& m a-civil cauſe. As where after-a matter '*'* 
be pleaded tor iffue, 2. Jury of twelve men thereupon im- 
pannelled, give. a Verdi& agaiuſt their evidence -given to 
chem therein, and thereupon Judgement is- given ; in this 
caſe, the Party grieved by this wy may have this Se, 1, 
'V'Vrit againſt theocher Party(be he Plaintiff or Defendant) The provecd- 
in the firſt Suit, erg arp che Jurors, or ſuch of them as be '75* 27+ 
then living. Ard this ſhall be tryed by twenty four ſufficient 
Geatlemen of . the Country (whereof rwelve at the laſt,mult "4 
be.of the Hundred\where the Land lieth if ic be about Land) - * -. 
whether the Verdi&t welR true or falſe, upon- the ſame -evi- 4 
dence which was givea before; for no more, nor other Evi- 
dence ſhall be glven torthis laſt, then was. given to the firſt 
Jucy. And:if it be well done&,er'{o much: as is-well done,ſhall 
affirmed ; and if this Jury do affirm zhe-ficlt Verdi&t, the 
Pa complaining, though ic beneverſo.falſe, is remedileſs 
in re Big. oralemhere, and he-isro be-fined,and ranſomed 
at the pleaſures of the Keepers of the Liberties, and to 
Dammages to the _ ants in "ff uqgras But if the bl 
- be found guil geMent ven, that the firſt - 
= {bs Zr be Lane/2 the Party wh to what he, loſt, 
that the Party for whom the firſt Verdict was given, be-fined 
and impriſoned, that the twelve Jurors ſhall forfeit 20.1, a 
peece (if the matter be above 40.1.) otherwiſe 5.1; a peece : 
And then are they defamed for ever, and for ever difabled to 
ſerve in any Jury, or give eyidence in-any cauſe in any Court 
of Record. Broo. Attaint. F. N.B. eAttaint, 
.Burthis is a V 'Vrit ſeldom uſed; for Gentlemen can hardly © . * 
be drawn to appearin.ic ;_ or if ,they do, hardly to attaint 
- the s 


—Arraint, Writ of Error oc. 


the pecit - orif do, the Judge is hardly drawn to 
al part. L ; Pr br of the Parties die, the Atraint 
cealeth., 


Writ of Error lieth where a Judgement is given in the 

Common Place,or before the Juſtices in Alſze, Oger 
and 7 erminer, Mayor and Shenffs of Londen,or other Court 
of Recotd againſtthe Law, or upen undue and wrong Pro- 
ceſs; in this caſe, the Party grieved may have rclief by this 
Writ ; By which the Record ſhall be removed in the Upper 
Bench; andif the Error be found, it ſhall be there reverſed. 
Adgd'it'it be in the Kings Bench chat the Error is,it isto bere- 
verſed in the Exchequer Chamber, 


Ut if the Error be in a Court which is not a Comt of Re- 
cord, it muſt be reformed by a Writ of falſe judgement : 
Which isa Writ lying where an erroneous j t is 

- Frninan Aebirikccy om that is no CS Rences 5 4 
County, Hundred, or Court-Baron, then the Party grieved 
by the Judgement, may have the Writ,” and remoye all the 
Proceſs of the Sulit inte the Common Place ;” and there it 
ſhall be examined ; and if it be found crroficous, the Fudge- 
ment ſhall be reyerſed,and che Suitors of the Court who gaye 

udecment amerced. +— , 

The Errors ir- both theſe Caſes are ſometimes in marter of 
Law, ſometimes in matter of Fa&; and \ ſometimes in the 
Proceſs, Sometimes it is in the Judgement,and ſometimes in 
the Executien, F.N.B. 18.19. Fincheſley 484. 

The' Swperſedeas being a Writ that fome likeneſs and 
reference ro the Writs we have laſt ſpoken to, we ſhall 
diſpatch that in the next place. 


CHAP.XII. : 
Of a Swperſedeas. 


Saperſeden is» Writ ying in divers cuſegnd implies 
a command to forbear or ftay the-dAng of that: 
in 


s 323 


—k 


."Saperſedeas. "= 35 
in appearance -of Law were tobedone, were it not for the 
caule whereupon the Writ is granted. 

As for example,a man is to.haye Surety of the Pence againſt 
him of whom he will Fxear, That he is afraid ; and the Ju- 
{tice of Peace of Whom it was required cannot deny ir. Yer if 
the party be formerly bourd to the Peace,either in the Char- 
cery, or elſewhere, this Wric lyech to lay the Juſtice from 
binding the ſame party to thePeace.So if a Clerk of theChan- 
cery, or aty Officer of 'rhat Court be ſued in another Qoure 
then.cheir 9wn, and he bring a Writ of Priviledge , this iva 


. Super ſedeas in ic (els. F.N.B. 236, Fincheſlsy,45 3. 


Ne may haye this Writ of Superſedeas (as we have Sce. 2. 

ſhewed) roi the Executica:of a Warrant of a Where it may 
Jultice of , Peace, for the Peace/or gaod beharior,and tottay 4 wn roar 
a ſuit in a-/Court, ageinlt an Officer is another'Court. a 

* If T bring a Writ of Error to reverſe a Judgement, T may now by the 

have a Swperſedeas to ſtay Execution upon the ] t new AR of 
but if the "x nin be tor Debe, or an Obligation: or © ns, 
double, or og 2 ſample contra, I mult firſtenterinto-'a Re- — ” 
cognilance to proſecute ki with effeR, accortling to the Sta; That for any 


oh 3, JacCB, r | Judgement af- 
; But in caſe of Atcaint, a man may not havea Sxperſedeas *©r 2 Verdiet, 
ro ſtay Execution.,5. H.7.22. Plew.49. rt II 


If one be fued in any Courtat Weffminſter, and 2 Capics in ic, 
ot Exigemt be awazded againſt the Detendaar,in this cafe the 
Defeotanc may.iwthe Terthi cime out of the ſame Courr, out 
of Term.time out of. che\ Chancery have this Writ to the She- 
riff, if he have nat arreſted him, co forbear; if he have,to take 
Bail aad to lethim go. 'F,N.B.236, - | : 
If one be Indiged before the Juſtices of Peace,and a {a- 
p#4s go on; theſame.Counor the Juſtices may by" this Wrk 
either laythe amet, of, command-che-Shaiff/ to take Surc- 


cies for his appearance, F;N,,B. 237. | 

So if che Sheriff .in his County - Court do.proceed in ſuch | 
catiſes whergin he hath not to do, the party gri may flay  -- 
him by this Writ ; and {0 in divers other Hci 990: ». 


[Bur where the Sheriff mm m——— 
bn | s 


6 Aftion of the Caſe. 


his cuſtody upon an Execution , and after doth rake hum a- 
gain, the Priſoner cannot have this Writ, but an Axdita 
querela. 5 H.7.12. Plow. 49. 


Dm 


CHAP.XIIL 
Of an eAttion of the Caſe in general. 


SeR.1. N Action of the Caſe is a Writ brought againft one 
ARtion of the for an offence done without force, as for not keeping 
Caſe, what 


promiſe, for breaking trult, for flanderous words, deceir, or 
the like miſdemeanor ; and is called an Atton of the Caſe, 
becauſe the whole caſe,ſo much as is in the Declaratioa(fave 
only the time and place) is ſet down ia the Writ ; and there 
is no other ARtion given in the caſe, ſave only" in ſome few 
caſes where the Plaintiff hath his choice to bring this,or ſome 
other Action. - 


it is, 


His Action is ſometimes about words (that is) if ano- 
is Is TT &: eak that to, or of me, by which I am any way 
kinds of 0 damrified. And ſomerimes it is abonit Deeds, and then ir 15 
there be, eicher for not doing what a man ought to do, either by his 
own undertaking, or the _— of Law; or it is for do- 

ing ſomething he ſhould not do ;. of it is for doing 
ſomething otherwiſe ther» he ſhould do. That for Defa- 

zation, is cither of great men, called Scandalum Magna- 

tum ; otitis of RR That for Deeds,is either upon 

an A(wumpſit, or promiſe; upon a Nwſance, upon a'Trever 

and Converſion, upcn a Deceit, upon a Conſpiracie, or it is 

upon ſome other Nor-feaſance, or Miſ-feaſance.” Among 
ders and Defamations alſo, ſome tend to the diſerace of 

the perſon of another, fome to'the dil of the Title of his 

Land: Thoſe againſt the perſon alſo do ſome of there-tend to 

the peril of his life, ſome to his prejudice in his Kvelthood 

and eſtate, and ſome to his reproach in his name only .Cook 4. 

" 92.-&c. Dyer 8.72. - | 

We ſhall begin with ARiong for Words; and we will lay 

a little ro-:the Scandal of great men. Bit firſt of all we wi 
| give 
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give you certain general Rules that concern all ſorts of Defa- 
mation, or the Slander of all ſorts of men. 

A Defamation alſo may be by Deeds, as by bringing an 
Action, or the like. : cath 


— — 


CHAP. XIV. 
Of an eAttion of the Caſe for ſlanderons words. 


V V5 ſhall firſt give you in ſundry Rules the General $.q , 
- doctrine of Aions of the caſe touching Slanders; General rules 
and thefe like the veins in the body, run through 4 body of rouching this 
all the caſes hereafter following, wherein the words ate or are A®iov- 
not ARtionable, as they fall within theſe Rules. And then 
we ſhall give you the caſes themſelves, as examples anſwer- 
ing to theſe Rules, | 
But (by way of Preface) It hath been faid of old by ſome, 
That theſe Aliens are net favired in Law; and it hath 
been wiſhed of late by others, That they had leſt comnte- 
nance in the Courts of Faſtice : and it is thought a diſho- 
nor to the Law, that they have ſo free and frequent a paſ- 
ſage through theſe Courts, as they have.To which (with re- 
verence tothe men) I mult beg leave to deliver my opinion 
Tempora mutanur, & nos mut any in lis. oc. 
Who doth not know what a foul fin the ſin of [ander and P\. 50.19,20,; 
backbring is 1 what cenſuethe word of God (that ſpeaks Jer.6.28. 
of things as they are) gives it ! How frequent it is in theſe _ "_ 
Nifſencing,Ma igning.and conflifting times ! How much all 5,5 20 t* 
ſorts of meng arid-of cheigreateſt, and belt fort of men have © 
ſuffered .by the tongues and” pens of wicked ' 


- men { The weundthat js hereby given to the Name (as pre- There are 


ciousto a good man as his life) as it is unſeen before it be T-"gue Smi- 
a” ſo-cannor be prevented : ' fo-is it after it is given PREY 
tdly:to be cured; for1c is like a burning by a coal of Jwni- pſal.gz.z, 
per,which will leave a Scar; aliquid adherebir: when by re- Pſal.120,3,4, 
you I haveattracted a prejudice _ a man,though after 
know the thing reported to be falſe, yet (my fault iris I 
confeſs) I can hardly think ſo well of him afterwards, as I dtd 
of F 2 before 


SeR.1, 
ARtion of the 
Caſc, whart 


TS 


his cuſtody upon an Execution , and after doth rake him a- 
gain, the Priſoner cannot have this Writ, but an Andita 


querela. 5 H.7.22. Plan. 49. 
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CHAP. XII. 
Of an «Att ion of the Caſe in general. 


A N Action of the Caſe is a Writ brought againſt one 
for an offence done witheur force, as for not keeping 
promiſe, for breaking truſt, for flanderous words, deceit, or 
the like miſdemeanor ; and is called an Att ion of the Caſe, 
becauſe the whole caſe,ſo much as is in the Declaratioa(ſave 
only the time and place) is ſet down in the Writ ; and there 
is no other Action given in the caſe, ſave only in ſome few 
caſes where the Plaintiff hath his choice to bring this,or ſome 
other Action, - 


His Action is ſometimes about words (that is) if ano- 
T &: eak that to, or of me, by which I am any way 
darniified. And ſometimes it is aborit Deeds,*and then ir 1s 
either for not doing what a man ought to do, either by his 
own undertaking, or the requiring of Law ; or it is for do- 
ing ſomething he ſhould not do ;' of it is for doing 
ſomething otherwiſe the» he ſhould do. That for Def«-- 
zation, is either of great men, called Scandalum Magna- 
tur ; otitis of —_ That for Deeds,is either upon 
an A(umpſit, or promiſe; upon a Nuſance, upon a'Trever 
and Converſion, upen a Deceit, upon a Conſprracie, or it is 
upon ſome other Nor-feaſance, or Miſfeaſance.” Amongſt 
Slanders and Defamations alſo, ſome tend to the diferace of 
the perſon of another, fome to the diſgrace of the Title of his 
Land: Thoſe againſt the perſon alſo do ſome of thetr-tend to 
the peril of his life, ſome to his prejudice in his yeIthood 
and eſtate, and ſome to his reproach in his name only .Cook 4. 
92.-&c. Dyer 8.72. | 
We ſhall begin with Aion for Words ; and we will 
a little to-the Scandal of great men. Bur firſt of all we wi 
| | give 
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give you certain general Rules that concern all ſorts of Defa- 
wation, or the Shander of all ſorts of men. 

A Defamation alſo may be by Deeds, as by bringing an 
Action, or the like. 


of CHAP. XIV. 
Of an eAttion of the Caſe for ſlander ows wor ds. 


E ſhall firſt give you in ſundry Rules the General $.@ ,_ 

V ore of ARions of the caſe touching Slanders; General rules 
and theſe like the veins in the body, run through the body of *ouching this 
all the caſes hereafter following, whercia the words ate or are Ation. 
not Aﬀionable, as they fall within theſe Rules. And then 
we ſhall give you the caſes themſelyes, as examples anſwer- 
ing to theſe Rules, 

But (by way of Preface) Ir hath been faid of old by ſore, 
That the | Altions are net favored in Law; and it hath 
been wiſhed of late by others, That they had leſs comnte- 
nance in the Courts of Faſtice : and it is thought a diſho- 
nor to the Law, that they have Pa free and frequent a paſe 
ſage through theſe Courts, as they have.To which (with re- 
verence tothe men) I mult beg leave to deliver my opinion, 
Tempora mutanur, & nos mutamer in illis. * 
Who doth not know what a foul fin the ſin of ſlander and PL. 50.19,20; 
backbring is 1 what cenſmethe word of God (that ſpeaks Jer.6.28. 
of things as wy are) gives it ! How frequent it is in theſe —_ 14.5 6, 
Difſencing,Ma qpingacTecalliting times ! How much all _ "ag , 
ſorts of menz acid'of t _ and beſt fort of men have © 
ſuffered . by the Scandalous tongues and- pens of wicked ' * 
- men { The weund that is hereby given to the Name (as pre- There are | 
cious to a. good man as his life) as it is unſeen before it be _ 
ven, ſo-cannor be prevented t ' fois it after it is given, 20. 
Fatdlyto be cured; for1c 7s like a burning by'a coal of Fun = ys 
per,which will leave a Scar; aliquid adherebit: when'by re- Plal.120,3,4, 
uu I haveattrated a prejudice _— a man,though after 
know the thing reported to be falſe, yet (my fault it is T 
confeſs) I can hardly think ſo well > him afterwards, as I dtd 
re”? 2 before 
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before, and theſe wicked flanderous tongues: certainly. do toil 
mens r -10ns. I cannot fee any res{on-: thele Suirs 
ſhould be diſcouraged or ſuppreſied , rather ARions 
of T ceſpals done t> mens Bodies and Eſtates; the wound 
given to the Name is worſe and more miſchievous ; and 
therefore (for my part) T think ic would be more diſho- 
nour to the Law, and the Profeſſors thereoF, if men ſhall be 
remcdilels herein ; and it will be a becter policy to counte- 
nance a man wronged in his addreſs to his lawfull A&ioa, 
which the Law hath preſcribed for his remedy » then by ſu 
preſſing the, remedy to advance the miſchief which 
needs follow, Nor can I think it any. exculſe- in toto, of 4 
raxto , that men grein choler when they ſpeak, and ſo are 
metaphorically drunk with their paſſion , no,more then. ic 
will excuſe a mag that doth kill, wound,or beat another.thar 
he is in his anger,or drunkennels ; it doth encreaſe the offence 
rather: He mult be puniſhedtor it wkea he is ſober and freſh. 
Far be it from me no: withſtanding, to animate men to Suits 
of La's, that are already too forward chereunco, For my ad+» 
vice is, that men ſuffer many, {uffereny, ſuffer all things, ra- 
ther then go to.Law.; bu: I would have the falſe congue cur. 
out, the {landerer leave his flandering, And non we will give: 
you the Rules, 

1. Intheſe Aﬀtions for words, the Law doth much heed 
how the words do ſound and are eſteemed amonyſt the men 
of the place where they are ſpoken, whether they be odious 
in the eſtimation of men or not. And for this purpoſe, it is 
held. that words may be a Rionable in: one Countrey , that 
being ſpoken in another Countiey, are no: aGionable - and 
this I cake to be the moſt ſure and belt touchſtone of all ai. 
onable words, 

2. The ſenſe of the words in theſe Caſes, is much looked 


- upon bythe Law, and for the finding out thereof, the: occa- 


fion, fubje& mat:er, and coherence of the Diſcourſe mult be 

weighed.: Seuſus verborum ſumendus ex cauſa dicends. 

Cook 4.16. And they areto be taken as are ſpoken Con- 

jun{tin & ano halts. New Book of Encnes, F.22.6. 

3. All andalous words which touch or corcern-a man in 
x his 


>——— 


his life, asto fay heis a Traytoc, Thief, or the like;or which 
touch him in bis Liberty, as herecofore to have {id of one, 
He was Villain to 1.S, or which concern a man. in Mem- 


ber in any oo pun.thmeat, as co lay, 4 man bath. ſtolen 
ſix pence, (which is petic Larceny) or the like : Or which 


Z YTcandal a man ip his Office, or Place of Truſt, as to fayto a 


udoe or Tultice of Peace, He i a corrupt Judge or ice 
i P _ or the like ; or which flander w_ his Citing 
or Trade by which he gets his living, as to fay to an Attorny, 
You are 4 cheating Knave;of a Tradeſman that lives by buy= 
ing.and. (elling, He i 4 Bankrmps,or the like;or which tead co 
the loſs of a mans prefermenczas to fay to a. man abour to be 
prefercel toa Benefice,That he is an Heretich : Or of a wo- 
man like to have a Husband,that ſhe « a Whore,or the Vke,if 
by this means they loſe their preferment ; or which charge a 
3 man to have any dangerous diſeaſe, by reaſon. of which he 
2 ought to ſeparate himſelf, or be ſeparate by the Law from the 
ſociety of men, as to,ſay a man hath the French Pax,. or the 
Plagae, or the like : Or which tend. to the ſlandcring of a 


k. mans Ti:le,as to ſay, He hath no eſtate in his Mannor,when 


| heis about, and hath nced to ſell ir, or the like : Or which: 
tend to a mans diſ-inheritance ; as to ſay toan Heir to Land, 


T7. Heaa Bafar dar the like:Oc which tendany way toa mans 


2, , particular Dammage. All ſuch. words are Ationable. Cook 
- % 4.1314. Cook, 10.130. Dyer, 26.72, This general 
2 Rule for the clearing of ic, doth admit of many Extenſions, 
2 and many Exceptions and Limitations, which we ſhall lay 
237 down.in the Rules that follow: And firlt of the" Extenſions. 
33 4s Many words (though of themſelves they be not Ati-- 
27 ohable) yer being equivalent to words that ace Attionable, 
2; may bear an Acton. Paſche 15.Car.B.R. agreed; for 
= may prin facie,found from the mouth of the ſpeaker: in the 
XX cars of the hearer as ba1 as any Attionable words. | 
3 _5- It matcersnot how the words (af they be Actionable) 
2x bepubliſhed or divulged, whecher Reg or ſpeech ; for 
the Action is main ainable in both Caſes: A man-might have 
been charged in this Aion for a {lander by a Billin the Star-- 
chamber, an4 ſo he may be now by a. malicious Indiftment. 
Cook, 4.14.15. i 6:1t- 
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Avecrmenr, 


6. Tt.is all oneasto the maintenance of the Aftion,if the . 


-words be ſpoken or writren to the perſon ſlaadered before his 


Face, or of him behinde his back: Old Book of Entries. 
Cook, 4. 14,15. & Hob. Pl.292. | 

| 7. Nor is it marerial wherher they be ſpoken 1n the (e- 
cond or third perſon ;' for the Aion is alke maintenable in 
both Caſes. Ce0.4.14.15.16. | ; 

8. Nor is it material in what language they are written 
or ſpoken, if the hearers do, or may attain to underſtand it. 
Hob. Rep. Þ.1.165.236.351.236. 

9. Nor is it material whether the words be uttered by 
way of affirmation, as A.. is 4 Thief ; or heatſay,, of r& 
port, as 7.S. faith, eA. « 4 Thief, and 7,S. did never 
fay it ; or by way of Interrogation, as, Haſt thow been at 
Leadon ts change the money thou didſt ſteal from me? or - 
by way of negation, when it doth iraply an affirmation, as 
Jon are no Thief, or the like ; for in all theſe Caſes they are 


 Actionable. Paſche 15. Car. Applerons Cale.” B.R, Hill. 


4. Jac. B.R. Lady Morriſons Cale, Y 
Io, Nor is it material whether they be uttered by way 
of eameſt, or ſeemingly only in jeſt , bur with a minde to. 
ſlander ; for che Action willle in both Caſes. __. 
11. Norisit materia] whether the man that uttereth them _ 
be ſober, or drunk with wine,or paſſion ; for the Aion lieth 
alike in both Caſes. | | 
I 2,' Noris it material whether the words be delivered in 
one or more ſeatences or ſpeeches. veg Ben 
I 3. Noris it material how the words be uttered ,. either 
direQty or indire&ly, and obliquely, .forthe ARion doth lie 
alike in both Caſes. - SER 
I4. The flandetthat doth concern a mans life,liberty,mem- 
ber, orany corporal puniſhment,his Office,Tcuft, Calling, or. 
that charges him with a foul Diſeaſe; ro cauſe a ſeparation,” 
theſe Actions are maintenable without averting in the Adtica . 
any particular Damage come to the Plantiff by the ſlander, 
L5. This Aion may lie for words, though the words in . 
a. proper ſpeech cannor be true ; as if a woman ſay to me, 
T hon haFt ſtolen my goods; for he hath no goods but whar , 
is herHusbands; adjudge. 1.9. Jas. .16.If 
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Afton of the Caſe. 
\ 36. If a man ſpeak againft another, words that are not 
m themſelves-Ationable,as that he is a Rogwe, Knave,Coze- 


ner, For nicator,or the like ; yet if the Parcy can make.it ap- 
pear. by proof he had any.ſpecial loſs hereby , he may per- 


Avyerment; 


haps.have a1 Action for theſe! words : But then he muſt 
. .make/a ſpecial Averment in his Aion of his loſs, Thus much 
of the Rules of Extenſion : Now to the Rules of 'Limitati- F 
: on or Exception. -; | 
7 L7. When words in themſelves A&tionable are ſpoken 
too.generally,. ſo. that they are uncercain,” they will not then 
Y. bear an Aion ; asto lay 4 war deſerves to'be hanged. 
2 A.4. Je. B.R, He ſecks my life., or the like. Cook: 4, 15. 
F Hob. Rep. pl.196.3 32.3. - | | 
" x3. Words not poſitively afficmative, will net” bear an. 
—_ Action ; as, 4 fear you will be: charged with Felony, &c. 
«— Hob. Rep. pl.38x. Or, arreſted for Felony. Hob. pl: 286. 
pig orthe. like. Hob.Rep. pl. 381. 1 + © ; 
l, 19. Wordsof a doubleand indifferent meaning,when one 
of the ſenſes is good, will not bear Action;for verba accipien-- 
ay da ſunt in mitiori ſenſy ; as if one ſay of another, He did : 
0. burn my Barn. (00k 4.20. for it may be a: Barn wichour cÞ 
a com ; or He hath the Pox ; for it maybe the ordinary, not h 
AR , the French Pox. Cook 4. 27, fortheſe Actions are 'not to be 
th maintained by a ſtrained confiruction pon mens words ,* but 
; where the words do: clearly. import a ſlander; But if the- 
10, commen. ordinary and uſual f{cnſe and intent bethe- wort, 
ab that ſenſe ſhall be taken, as A. had the wſe of her body, this 
her is £0 be taken jn the worlt ſenſe, Hill.4. Jac. B-R. Hob. Rep. 
Je pl. 350. 236.. ES 5 os 
| . 20. Words of a doubtfull meaning,that hayeno-clear and: * 
W- certain intendment, eſpecially if they be inſenſfible,: will not 
> Or. bear an Ation:; asto call ohe filohing-Fellow.Coo:4.15. Or 
ons to ſay, He ſmels of a murder. Hob.Rep. pl. 350; orthe like. 
10D - And yer if they have a bad intendment in the Councrey t; 
TL. where they are ſpoken with an. Ayerment thereof, they may £ 
Sin. be Attionable. Hob,Rep.pl.394.323- + LE 
me, . 21, Acionable words may he qualified, and made: utt«- 
mar ; I 2fionable.by ſubſequent words ; as Thew art 4 7 bofLfor] | 
. En h wg | $00K.2 | —j 
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Innexao, 


hos baſt follen a Tree, my Apples, or Cornyor the like. Bur 
if he lay, Thos haſt ftollew my Wood out of my barton, Corn 


out of my Barn,or the like ; theſe words are actionable, Hob, 


Rep.pt.97. pl.496. Cook4-19. Hob, Reppt.381.406. 

2.3. Werds that do not import an a&t,but an intent or in- 

Clinatien toa thing, arenotaRionable.Co0.4.19. To lay, He 
i 4 thieviſÞ Fellow;he had a minde to-have killed me.Coo.4, 
16. Andyet if that intent be an offence puniſhable as an in- 
ceat of Treaſon is, the words are Actionable. And therefore 
Adjective words,as to fay,a manis a ThievſÞ,or Trayterons, 
or Seditions fellew,-are not Actionable. And yer if they be 
ſuch as import an a& done, as perjured Knave, or the like 
ſlander in a mans Office, as to a Judge, Corrept Fudge,Bri 
bing Knave ; or {lander to a mans Trade,as to a Tradeſman, 
he is a Bankrupt fellow, or Bankrupt ly fellow, -or the like : 
theſe words ate actionable. F448 : 

23. Words that _ —_— aot Adtiorable; as to 

ſay, He is per jered, ad ti pbe proved by Rakes, ec. 
nw” ker abebpifhad Wt ben ep: (being 
a Brewer) mo Mich. 5 .(ar. B.R, orthe like. 

24. Whenit doth-appear in the A&ion'broughe<hat the 
words ſpoken are no dammage to the Plaintiff, no Attion 
will ie upon them ;/as when he faith, 7how heſ# killed my 
ovife, or kinſman, and the Record fhews him or her-to be 
alive.Coo.4.16. Hob. Reppl.t1. Bur if it appear not in the 
Record, foe ſay the Plaintiff muſt averit, or his. Aion is 
not well laid ; others ſay the Deferdant mult fer it forth, and 
this is the ſafe way ; and for this there ſeems to be berrer rea- 

ſon. Hob. Rep.pl.tr. | | 
25 . Words thatarewicenain in themfelves, will not bear 
Action, asto ſay,Thow haſt takes away the money of 1.S. for 
it may be. done without Felony, Hob. Rep,pl.11. Thou ar 
taker away my monty. Fob. pl. 136. nd theſe cannor*be 
mtoatanibbyien unende. But to ſay, Thow aidj?- kifl a 
mor angreat with childe/Inunendo A.nxor cuinſdam- R dee 
Fun. was ruled good, Mich.2. Ja.'B.R. And A. ſued B. 
tor ſaying my brorher( Tarnendo the Plaintiff) 55 perjured, 
anduponnoc guilty: plexded, and verdict for the PhintifF; it 
kid f Was 
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wasadjudeed good; for theſe words are certain in themſelves, 
not like to this,on of my brothers is per jured. Wiſemans Cate 
Mich. 3. Ja. BR.” | 

26. When the; perſon charged is uncertain,no Aion will 
lie ; as if one without any other ſpeech precedent fay, oe of 
the ſervants of ' 1.S. is a-Thief, and he hath divers lervancs, 
ox the like.Co0.4,1 7. Hob.Rep.pl.35 1. and yet words fome- 
what uncertain ar firft, by an Averment and the Verdict of a 
Fury. may be made certain, in caſe where they are ſpoken of 
one man in certain, as, may brether zs perjured, and averred 
ic was meant of him, and the Jury found ic fo, Af.3. Fa.B.R. 
Wiſemans Cate. Hob. Rep.pl. 350.S0 likewiſe when the thing 
charged is unceccain, -no Action can lie for the words. Hob. 
Rep.pl.145-109. Coo.4.25. 

27. Wh there be actionable words ſpoken amongſt 
others, but upon the whole diſcourſe, it appeareth the parry 
did not intend chem in a {landerous ſenſe, theſe words are 
not aionable - As if their Dialogue be about killing of 
Hares, and one faith, He killed [x oz one day, and thereupon 
the other ſaid, He i 4 murderer ; theſe words here will not 
bear an Aion; fo if one fay to another, Thou art a Tray- 
tor, for © truſted thee to buy Land for me,and thou bought- 


F eſþ it for thy felf L. Or, Thor arr a T hief, for thou robbedſt 


my Orchard of my Apples ; andif in this caſe the Party ſue 
upon thoſe ſingle words, andname not the reſt ; the Defen- 


- dant may in his plea ſhew.all the words ſpecially, or he ma 


plead 102 culp. modo &: formn, and' give the ſpecial matter 
ta evidence ; or he may traverſe theſe words, and juftifie the 
ſpeaking of the words, as they-were, or he may upon the evi- 
dence have the words found ſpecially,as he ſhall ſee cauſe,Coo, 
4.1 3. or he may plead-not guilty to a part, and jultifie the 
relt.. N..B. of Entsi2s. f.24. 4.25. 4.26. 4.27.4. 

28. The words {poken though 'Actionavle,multbe ſpoken 
in the hearing of ſome body,: or elfe the Action will not he ; 
the Writ doth ſay fo, i» preſentia quam plurimor uns ligeor. 
&c. Hob.Rep.pl.6 3. And(as ſome lay)they mult be ſpoken in 
a language that the hearers do undecltand ; aud therefore, if 
they be ſpoken in Welch,/ that no -rqo5s mill lie, unleſs =_ 


4 
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of the hearersdo underſtand Welch, and ſorne judgements 
are on this fide,.-and ochers hold the'contraty : and (in my 
Opinion) upon better reaſon ; for a man may call another 
Thief in Latine or Welch, in the hearing of tuch as under- 
Hand 1t not, but they may -remember the word and ask the 
meaning, and ſoa man may be. grieyouſly {landered without 
remedy: And yer it is held, if a man ſend or give a flanderous 
Letter co the Party flandered, or ſpeak tuch words in one 
mansear only 1n private,borh theſe are Actionable, H3t.38. 
Ebz.. Cromp. Jur.z;. Hob. Reppl.93.276. 

29... The Charge mult be falſe, forthe Writ is falſo & 
malitisſe, and fo it muſt de, or it is noraCionable z tor if the 
thing that he is charged with bythe words be true, the De- 
fendant may jullifie it : But he muſt ſee he do not plead nor 
ouiley, but make a ſpecial Juſtification. 

30.. The words mult be {poken purpoſely, and therefore it 
is con{:derable here quo animo they are ſpoken ; for the Wrir 
is alitioſe,and-{o it muft bezor the words are not a&tionable. 
And therefore it is held,that if a Miniſter preachirg, recite a 
Hiſtory ; or a Lawyer pleading, do innocently and pertinently 
ſpeak words whereby a.manis charged with a crime,. and it 
prove falſe, this is not Actionable-; {o if one adviſe his friend 
to forbear-the company of T.S. for he hath. the Pox;8cc. This 
isnot ARtionable.qo. & 4. Eliz.C.B. And yet if ſuch men 
ſhall make this but a Clcak of their malice, contra. And cir- 
cumſtances will clear it with what mind he did it. 2fich. 3 t. 
Jac. Brooks Caſe. Hob.Rep. pl. 399... | 

31. If the ground of the dammage do not appear in the 
Aion, ro-Aticnwill liezas to ſay a man did Cozen by falſe 
weights, and do not lay he is a Tradeſmen,or getteth his li- 
ving by buying and ſelling. M.17: Car. B. R, 

3 2, Whea it doth not appear that he that ſpoke the words, 
had notice of the ground or occaſion of the offence, no ARi- 
on will lie, as A, hath thieves in his houſe ; for he may not 
know it. ; | 

3 3. If this ſlander bein a-courſe'of Juſtice,and benotma- 
litious and touch a mans life, it is not ARtonable. Kelw. 26. 
And therefore it beth not againſt a man for ſuing a. Writ of 
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forgery. of falſe. Deeds, .,or exhibiting Articles againſt a man 
for his good behaviour. (90,4. ' Bur herein Je: che Party take 
heed he go not our of the Rode of Juſtice,nor lay more herein 
then is neceſſary ; for if a Robbery be done, and common re- 


port is that Z.S. hath done it, he may arcelt him; bur i” he ſay 


he'hath done ic, this is a&tonable. Hob. Rep. pl. 105. 238. 
381.71.112. fo one may indict anorher for ſuch a thing. Bur 
if I indi a man for Felony upon. ground, this is jultifiable ; 
if T tay he ha. h done the elony,and if it be nor fo, or I will 
{peak of it in an Ale-houſe, I may be charged in this Action 
for a flander ; and I cannot jultitie the ſpeaking of ſlander- 
ous words upon-a fame,arreſt, impriſonmear,no nor upon In- 
diment; for if I jutifie, I muſt prove hes guilty of ic. And 
yet if there be malice, and a contpiracy in a courle of juttice 
co take away my life, here I may have an Aion of the Caſe 
for the flander and vexation. ASif two or moge conſpire t9 
indiR me for a Felony, and I be on a tryal l-gitimo modo Ac- 
quietatus, I may have a Writ of Conlp iracy againſt the In- 
diftors. And if any man procure me falſly and malitiouſly to 
be indi&ed, arreſted, and imprifoned,gthou2h I be not acquit- 
ed, I may have an Action of the Cafe. Paſche 4. Fac. B.R. 
Roll.372: Hob. Rep.pl.1t. But if upon che Tryal there do 
appear any probable cauſe tor the Indictraent and proſecuti- 
on, this Action willnot lie. Hob.Rep.pl.z50. 


34. Where any thing is the cauſe or ground of Aion,or Averment? 
tendsneceſſarily co the maintenance of it,chis thing mult be a- 
yerred to be,or not to be, as the caſe requires, or the Action Avermene, 


will not lie ; as if one ſay,,y ſor ole his Hens, in his ſuit he 
muſt aver he is my ſon. Mich. 14.Car.B.R, If I ſay, he that 
dwels in the next houſe to 1.S.0ne R.L.did rob me it he ſue, 
he muſt aver he dwels in the next houſe to /.S, Paſch.7. Fac. 
Clerks Caſe.So if I ſay, P ritchards man robbed me;it he ſue, 
he muſt averhe is Pritchardsman.See Co.4.16.Hob.rep.f.8. 
' 35.If the words in themſelves be incertain,and will no: bear 
an AQon, as to ſay,one of my broth:rs is per jured,they may 


not be made actionable by averment,or an ſ»xends,as words Imwuencs. 


of a double ſenſe, by an ſends he meant the worle ſenſe, 
as Pox, {unuend othe French Pox., (ook, 4. 17. 20. So 
G 2 | to 
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to make-incertain'tyords certain, He rook. 19 ' money with a 
ſtrong hand, Fninuendo Felonice.M.15.Car:B.R.He'forged a 
writmng tunuendo ſuch a Deed:Hob:Rep.pl.4.48 .The office 
of this word is'only-to' contain and deſign the fame- perſon 
which was named 1ncertain before,/as thus : two are ſpeak- 
ing together of B:/and one of thein-ſaith, Fe ix a thizf; there 
B. in his Count'may-ſhew, that there'was a ſpeech! of him be- 
tivixt thoſe rwo,and that'one of thein' {aid of him, he (/[7wu- 
ends the Plaintiff) is a thief; or elſe to declare the matter or 
{enſe of the werds chemlelives, Which was certainly expreſſed: 
before, as this; A.and B-ſpexking of C. A:ſ{aid, that C.was 
4 TYdffor, towhomn B. 1aid,that he:was ſetoo; in this caſe if 
A.brigan- Aicn for theſe words,he'may ſhew in his Count 
that there-was a ſpecch betwixt him and the Defendant of C. 
and that the Plaintiff ſaid to the Defendant, that C. was ' a 
Traptor ; and that the Defendanr ſaid then to' the Plaintiff, 
that he( Friis do the Plaintiff was ſo too rumen do;aTray - 
tor] in both thele caſes the(Zmerdo is good, becauſe it doth 
its office tn deſivhing of the perſin,as alſoin declaring of the 
-matter or ſenſe of the words, which was certain before. Mich. 
20. Jac:B.R, But an (In#uendo) cannot make a perſon cer- 
tain, which was incertain-before; noralter the-matrer or ſenſe 
-of the-words themielves.: Cook 4:17. 
| Out of all which it appears, that in a!l caſes where this 
Aion will lie for words,the-words muſt have theſe qualities, 
mn them, ; CEE | 
x. They muſt be parcicular. *2.They muſt expxeſs or imp! 
An firtriatoni.” + Sitfc'eat ki Tot in the perſin, ed 
thing chatved. 4. They mult be plain; 5. Thething muſt be 
directly, and in phin terms, *and not*by inference, or Argu- 


-ment applyed tothe perſgn charged. © 6. The things charged Ty 


whlt be ſich as(if true) were againſt ſothe, Lawaand the 
may be puniſhedfor then, or he niult have ſome*ſpeciaf pre- 
judiceby the words which hemuſt aver. 7. The charge muſt 
be.our of -a<ourle of Juſtice, 8. The wofds mult beRnſible 
and plain. 9. They muſt be ſpoken in the hearing of fome bo- 
dy. 10: And ina Tongue thar ſome of the hearers do vrma 
mderſtagd.1-1;The thing charged by the words muftbetalle. 
| We” 12.The 
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12.The words muſt be ſpoken maliciouſly,and purpoſely to 
Mlander..7 3: The thing charged to be done, mult be poffible. 


yer mr Magnatim, is a Wrong done to ſome eminent Se. 2. 
pecſon of the Land, as D wke, Earl, Barov, Chancelor, Feandahun 
Treaſurer, Privy Seal, Juſtice of the one Bench, or of the Wicket 
other, by falſe news, or falſe meſſages, wheteby debates, and | ; 
diſcords between them, or any Scandal] to their per ons may 
ariſe. Stat .2. R.2. ch.5. Weſtminſter 1. chap. 34. 

Ta this caſe the parry Detamed may bave his Action in.the 
name of th: Keepers f the Liberties,and his owa,upon the 
_ Stat. of 2, R.2.And hereby he fhall recover Dammages for 
| fhie wrong, and the pa Gal alſo be otherwiſe- puniſhed. 


And if. the Slander be divulged in the nature of a' Libel, ir is 
puniſhable by Indictment. And great Fines are impoſed for 
this offence, for that the reproach of ſuch perſons, is the re- 
proach of the State ic ſelf, and of the Commonwealth. Cook. 
5.125. O14 Book of Entries 59 3.Cromp. Jure35.19.13. 


T. matters not in what mannerthe-words or reports be pub- &.3. 


liſhed,whethec by ſpecchr or wricing,reported from another, yyhere and for 
= Cor ſpoken by ones felt; or by hanging up a writing in-any whar words or 
= - open place ; forpublication maybe-by writing aswell as. by deeds a man. 
27 ſpeech. Cromp. Jar. 13: | | ry” __ chis 
Bur if by any of thele ways ſuch perſons had beenNlandered 5,11, 


'® 'by theſe,or ſuch like words as follow, they mighthave.beea Maynatum, or 


\Þ; relieved by this means. And this a&tion did he for theſe words, nor. 
EY You maintain ſedition againſt the-Kings proceedings, or you For the man- 
= wpholdand countenance them that do ſo. Cook:4.1 3, Oriya ©" 
Area Traytor to your Prince, or Rebel againſt him.. Sur. xg; the mat" 
© Monteagles Caſe, M:9.:Jac. B.R. Or:ymare-a baſe Lond, cor. 
= anda paultryLord, and keep \none but Rogues, and. Raſcals 
= ike your ſelf. Earl df Lincolas Caſe. 7rix.5.' Fas. B.'R. 
X Or, its: your: griefithat:you are 4 Subjett,' Count of Sa-- 
= Jops Caſe. Y:40.& 41. Eliz:BcR. Or tyow ithargeda them 
-that tranſport; or import Merchandizes to, ' or from ſuch a. 
| place, that they ſhould not pay cuſtom for it, nor "ſafer the 
(rutomers to ſearch them.,O1dBook of Entries,5 9 3.07,you 
have no more cmſcience thena dag ; ſo yo bavergeods," you 
| G-3, | Care 
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care not how you come by them Duke of Buckinghams Cale. 
M.4.H.8.Rot.659.0r toa Chief Juſtice, 7o# are 4 corrupt 
Tadg :.Cxomp. Jur. 3 5.Or you laid,Tou would winde my guts 
about your neck.I.ord Abergavines Cale.Cromps. Jur.1 ; .So 
alſo iris rhoughc of theſe words, Tow are uſed to do things 4- 4 
g wnſt Law,ts impound the Subjects beaſts,and keep themin 
a ( aftl: that they cannot be replived;or you have ſent Com- 
miſſioners to ſpoil the Country ; ad generally any words 
which being ſpoken to an ordinary man, will give him an A- 
ction,being ſpoken to ſuch an eminent perſon, will give him 
this AQtion. Bur if a man do bring a Suit in a Legal way, or 
do Legally proceed by Indictment, or otherwiſe for any mi{- 
demeanor ; asif a man ſue a Writ of Forger of falſe Deeds 
again(t a Peer of the Realm, or cauſe him to be indiRed for a 
Crimezit is doubted whether for theſe ARts this Aion be-gi- 
ven. Dyer 285.Kel.27.Cromp. Jur.35.Yet for a conſpiracy , 
to indi & theſe perſons, they have remedy as other men have. 


Sec. 4. + will lie for words fpoken thus,/ will jsſtifie that Barns is 
Where and a thief, Trin.g. Jac.B.R. Barns Cale. Adjudge. 
—_— It will lic ſor ſpeaking words thus, hat I. S.,rhat T hief ? 
ARion or not, Nelſons Cale. Paſche 15 . Ja:.B.R.and Hardwicks Caſe. 40. 
for others; Eliz. Co.B: So, have you brought my horſe you have ſtoln ? 
and hoew, Aains Cale. Adjud.Trim.18.fJac.B.R.Or the 20.1.y0u ftole 
For wo uy rom me ? So for theſe words, Thou waſp in the T ower for 
_ of pen” high Treaſm.Cur,Non. Jac.B.R.but this Caſe others doubr. 
It is ſaid, it lieth for this, / 45d dream this night that you 
ſtole a hor ſe : but this ſeems to be a ſtrange Caſe, and nor ſo 
much as to report ſuch a thing as is falſe.So it lieth ſor ſaying, 
[ think in my conſcience A. is 4 Thief. Adjudge. Hob. Rep. 
I5 2. For ſaying, Did not you kill 1.S? It will lie for ſaying, 
That 1.S.told me that A.was a T hief, when 1.5. never told 
bim ſo, M.9.Jac.B.R. _ gy it doth not lie for ſaying, 
A.reported that B.did teal a hore, if ic be true he did report 
it ; bur chen it muſt be ſo alledged in pleading,per Faſt. T an- 
field. Hill.4. Jac B.R. 
And it is ſaid, it will not lie for this, ill you not leave 
gonr ſtealing ? It lieth for ſaying thus, Haſ# thoy been at Lon- 
| don 
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don to chang? the money thou did ſteal from me? Mic.15. 
Car.B.R.Ir lieth for calling one Thefin Welſh, or any other 
unknown language ; bur then ir is ſaid it muſt be averred in 


the Akion;that one at leaſt of the hearers did underſtand ir, 


And it is ſaid,it hath been adjudged in the Exchequer Cham- Ayermenc. 


ber, that otherwiſe it will not lie. But I wiſh it may be well 

weighed; for they that hear the words may carry them , and 

oet the meaning from ano:her that can interpret them ; and 

10 a man may be grievouſly {landered without remedy ; and 
it is all one in reaton, no: to know the men, as not to know 
the tongue ; burt.if one ſlander a meer ſtranger, that one of 
the hearers do not, page never ſhall know, is nor this 
A@tonabl: ? It is d>nbted of words ſpoken thus, / ans per- 
ſwadedthou wouldſt, if thou conldſt, kill the King, If T.S. 
and my felt be ſpeaking together ot one Fox, and I ſay thus, 
Go tel him he is a thief,and { will juſtifie it, thongh 1.S.nc- 
ver tell hins ſo.M,g9.Jac.B.R. Foxes Caſe. 

I did tel Mr.Carus,T hat 1 am neither traitot to my Prince, 
nor rebel to my Countrey, 4s 1.5. zs, and theſe words are ſpo- 
ken to (Corel; the words are Actionable, though never ſpoken 
to (aris,nor to any but to Corel himſelf.Cxria, M.g. fac. 


The Declaration was, That the Defendant dixit de prefato Words in the 
* the Plantiff, rhow,[nnuendo,8c. haſt ſtole8cc.and it was ad- lecoad perſon, 
7 judged good:'oc dixit de prefato,is all one with dixit adpre- ——— ak 

s . . . 2 . 
* fatum,and theſe words may be Polen in his abſeace,Storers o:1able. 


Caſe. Paſche 5.Jac.B.R.& Dick:nſons Caſe adjudg. M. 20... 
Cook B.Eadem ratione, to lay to onesface, He is a thief. 
If one exhibice Arricles in writing to a Juſtice of Peace,and 


" witite thus, 7, F.who was the informer, doth charge K. (who 


is the Plaintiff) that hs did commit Burglary in breaking of 
my houſe, ſtealing of my goods : an Action will lie for this,.. 


., rhough hechange the perioa.adgud, P aſ.9r. Fac. Pots caſe.P. R 


If a Miniſter ia a Certificate to his Ordinary where he-was 
of duty to certifie ſome other matcer,bad inſerted a ſlander,an - 
Action will lie for this. Reads Cale. CM..7. Jac B.R. 

To write a letcer in privace ſealed to the par:y ſlandercd,un- 
leſs he deliver it to his own hands,is(as it ſeems) Actionable 
ſo to ſpeak ir but in one mans heacing,and bid him keep coun» | 
cel, M.g. Jac.B.R. Hob.Rep.pl.63. Ic. 


Athion of the Cafe. 

I: lieth-for faying, Tow are »o thief. Paiche 15, Car. bur ic 
mult be intended Ironically. It will nor lie for fayingythar 7 
have Articles againſt you for Felony. Adjudged, B.R. Nor 
for this, have matter enough againſ# 1:S.abows the death of 
ES. Nor asit ſeems for this, 1.8. hath found Felony in 1). 
and can prove it See Hob.Rep.pl.3.395 : Querethe lalt cafe. 

It will ke for ſaying, { will prove that you have ſtollen my 
books,or my horſe. Paiche 15 .Car. B.R. So 1 can prove Jouw 4 
thief, and tex men will jeſtifie it1Paſche 5. Jac. B.R, So, it 
will be proved by many vehement preſumptions,that 1.5. was 
a plotter of the death of I.R. Paſche7.Jac.B.R. It isfaid it 
liech for this, I.S. i 4 Felow ; to which a ſtander by faid,t ae 

© h:ed wht you ſay ;to which he ſaid, i not he a Felon that 
doth conceal Felons,or ſteal trees ? Hil. x7, Jac: Newlands 
Cale. Or rakes my good, npon Execution a Fortiorn; if the 
laſt words be firlt, they are Actionable, 

And as it is in thele caſes where the charge is of Felony, fo 
it will be where the charge is of a leſſer offence,as to the man=- 
ner of the ſpeech. 20 

Te wifl not lie for faying,One of you three,or one of the com- 
pany (where be more then one)or owe of you two (where two 
be together) is 4 thief. Adjudge Harri Cale: Or one of the 
ſervants of /.S, if F.S. have more then cne ſervant, or one of 
my brothers,where'I have more then one. Cook 4.17.Or one 
that is near to/,F.or aboutF.$.or mine adyerſary,hath done 4 
gy other Ait;tor any of theſe words,no a&ion will he. 

or this is altoge:her incertain in the party Charsed to 

commit the offence,and an Averment will not help here. Hob. 

Rep.375-pl. 35. And the Defendant in theſe caſes may do 

* wellin avoidance of the Acticn, to fer forth that there were 
more in the company, © , 

It will not lie tor theſe words,One I.S.ftol: the horſe that 
was loft. M.7. Jac .B. 3.Reads Caſe: So Stiles ftole my horſe, 
omirring the Chriſtian name; bur this laſt may by an Tnauends 
be made good ; and yet {ome circumſtances. may make ſuch 
words certain, and Aﬀionable,as Mich. . Fac. B.R.as if the 
—— conference were about one man 1n certain, or- the 


Incertainty, 


Wifſec- 
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Wiſeman iued his brother for ſaying, 21y brother | ſanucnds 
the —_— is perjured ; upon nor guiby, it was found for 
the Plaiatiff, and Judgement given: and this difference taken 
where the words are incertain, aSin the caſes before. Burt where 
they are cercain in themlelves, fo that it may appear that the ſpea- 
ker intended a perſon certain,they may be made certain,as before. 

It hath been adjudged alſo to lie for theſe words, 7 how ardft 
kill a woman great wk childe, Innuendo T. xnxorens cHjnſdane 
R. S. defuntt. here the offence, and perſon commirting it are cer- 
tain. CMich.2. Jac. B.R. 

Foxcroft ſued Lacie and declared, Thar a talk was between 
Walter and Gwin about a ſuit wherein the Plaintiff and others 
were Defendants, and therein the Detendant Lacie ſpoke theſe 
words, Theſe Defendants ( Imwnendo the Plaintiff and the 
c_ are thoſe that did help to murther 1.S. [meaning 7. S. 
decea ed] who was murthered by one 7. &. who was hanged 
forit; this was adjudged to be Actionable ; for words may be 
certain by reference. 7d cerrwas quod certun reddi pateſ#. Hob. 
Rep-pi.119. 

It one ſay toa woman, Yowr hneband x 4 thief; orto a man, 
Your wife is a thief, this is certain enough, and A&ionable : bur 
if he ſay your brother, or your ſon, Contra ; unleſs the Plaintiff 
aver he hath but one brother, or one ſon, which is humſelf,7 ry. 
I4. Jac. B. R. per Dodriage. 

So likewiſe it will not lie when there is an uncertainty in the 
thing _ ; as in theſe caſes, for ſaying, thow art 4 falſe thief, 
rogue, or lome ſuch like thing, Brook, Action of the Caſe,11 2. 
To declare for calling one thief,or Yerba milia, is not good;but 
to declare for calling one thief, and to ſay further, Ac eaden ver- 
ba ſepins repetium, it ſeems good. H.41. Eliz. (".B. 

Ic is ſaid, it was adjudged not to he for theſe words, Thow waſt 
whipt abont T aunton,or burnt tm the hand or Poulder, for fteal- 
ing ſheep. Hils Caſe, Mic.8.Car- B.R. Soit will nor lie for ſay- 
ing, Thou art 4 healty of Felons, or didſt ſtrain my Mare, 
without averment that the words have ſuch a meaning in the 
Cm Cook 4.25. 

It is ſaid it lieth not for ſaying, Thow haſt cozencd all my 

k not for ſaying, who ever u the 


H faiſeft 


kindred. 18. Eliz.B. R. Ic liet 


Avermen, 


 Aftionof the Cake. 


SR. 5. 
For the 


falleſt thief in the _— 


matter of 
eh irs 1-5,1-6,&c, 27. H. 8.14.22. Dyer 26. 19.236. Newlands 
zard a Cale, Church-Robber. Trin.7. Jac. B.R. Beringtons Cale. And 
mans life. fo for laying, A mar hath committed Treaſon, Buggery, Sode- 


what ever he hath ſholex dS. 
us fadſer then he Bu are. Actionable with avermene, 
thac there axe Felons within, - that County, Haſchraods Calc. 
Paſch 1. Jac. B, R: Rel. 107: 

jc lieth for ſaying, F han folleſt 4 piece from me. Appleton; 
Calc adjudgcd, 

No Action will he for a flagder by Indictment, though falſe. 
27.Aſ.P1. 12. nor tor a tale Afpdevit in the Chancery, by 
which one is impriſoned. 775.4. Ebz. B.R; Hers Calc; nor 
againlt T.$, for taking a falle Oath, by which bad Bail is taken 
intiead of good Bail, TY:4.4t . Bhz.B.R. Nor for pre:erring Ar- 
ucles in, the Selfions,though alle. (eo.4.15. Nor for Articles 
exhibircd before a Maliec of the Chancety, for to have the good 
bebaviour tor prolecuring a legal. courle in the Coyntrey, th 
i be falſe and unjult , yet this A&tion will nor lie. But & 
Paxy is to be puniſhed in the ſame: Court for the miſdemea- 
nor. Trin. 19. Jac. B. R. Hwnters Cale. But if things. be 
inſer:e& thoſe Judges have got the Conulance: of,. comtra, Coo. 
4.14. And if one Indie another , or. charge him legally for 
a, Felony whexze noe. is ,. nor any Tcalon to charge him , here 
an Aion will be. Tr:in.14. J66. BR. Denns. Caſe. Bur 
all cheſs A&tions malt be walrioſe indittavit, For a ſlander» 
Qus complaint put intro a member, of the Paxliameats tands 
it ſeems is not- ationable, Trin. 2%. Jac: E: licth againſt the 
Husband and. Wife for the Wives: ſaying, Thox baſt follen 
we tua Cocks | Innucnds, &c.] theſe words are ationable, and 
ſhall beraken for two Cocks, and the. /nnuende, and me,yoyd. 
A493. Jac. B,R. ' 


His Afton lieth fos calling a-man Traytor, Buggerer, So-. 
dammit 2, R abbex, Atnracyer, Felon, T hief, acriledger, 
Honſe-Robber. 30. Aſ.19.27.H. 7.14.21. Coo. no: 130.4. 


1, Burglary, Robbery, Murder,Sacriledge or Felowy.Pets Caſe. 
. It heh not in ous: Law (as it ſeems) tor calling a man He- 
ratich., unleſs he have ſome ſpecial loſs by it, 27. H*8,14. Sed 


Qnere, Hob.Rep. in pl.376; F.397, It 


 Afimef the (oe, 


rr a 


It did liefor laying, There is no King in England. Tri, 37, 
Eliz.. Mayes Caſe; adjudge BR." -* 

It lieth for ſaying, Thos haſt ſpoken words that «re high F'rea- 
ſon; Atwar ds Cale. Or, Thew wontdſf kill the King ant all his 
Subjetts, if thou couldeft. This was adjudged. Spanhams Cafe. 
Hob.Rep.pl.x5 2. Itis ſaid it doth lie for this, Tho# art no truz 
Subjett. Sir William Walgraves Cale. M.33.33. Ehz.Coo.B. 
Or,l am 4 true Sub jet but tho ſerveſt one who 15 none at all. 
Sed Quere at this ; for it is ſaid, the it hech not for ſaying, Tho 
art no true Subjett to the King. Smiths Caſe. 5, Jac. 
B.R. 

I: doth lic for (: - x art an Enemy to the State, Cham- 
ber: Caſe 38, Ebz.B. 

Ic lie:h for ſaying, Thox waſt partaker with the Rebels im the 
North in their Rebellion. Burt not for ſaying, Thox waſt par- 
taker with the Rebel: in the North, and no more. . 

It lieth for ſaying, 7hox haft killed 1.S. or mardered 1.S. or 
poyſonted L.S. it he be revera dead when the wotds are ſpoken. 
New Book of Emtries. f.15. | 

And here ſome [ſay , that the Plaintiff that doth ſue, muſt 
aver in his Declaration that he is dead. But it is faid to be ad- 
judged to he for ſaying, Thow haſt poyſoned T.S. albeic he be 
not dead. But this is clear, that if it appear by any part of the 
Record, that the Party ſuppoſed to be killed is alive, as if the 
wordsbe, Thou haſt killed my Wife, the A&tion'will nothie ; 
and if the Plaintiff do nor ſhew him to.be dead (as it ſtems by 
the becter Opinion he nee4 no) then ir concetns the Defendant 
tro ſhew it in avoidance of the ARion,( "09. 4.16.14. New Book' 
Entries f. 24. 

I: lieth for ſaying, Sh: hath ſacrificed a childe, to the intent 
to kill my mother. Lock, verſus Loth. But it will noc he for 
this, He ſwels of the murder imely done. Dyer 3 17.ye to lay, He 
is tnfefted with the mur der lately done, rnay be »iornble, 

Ic lierh for ſaying, Thew haſt poyſoned [Sit hebe dead. ide 
judg. Bunefords Caſe. Þ aſche 7. Fac. Coo.B. Bat againſt his 
Judgement. Afiles Caſe, and the reaſon thereof in Hob. Rep. 
pL. 1. is objeted, that he doth not ” hedid iter” ſerrmid Wite 
tingly - hereupon , March fol, 36, concludes it will n— 

H 2 15 


p ; ' 
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Aftion of the Caſe. 


This reaſon will ſhake other Caſes our of gun, as Thor art 
4 muftherer, ot haſt murdered 1.5. ot haſt killed T.S. tor it. 
may be with giving Phyfick or otherwiſe, againlt his will, orin 
doing Juſtice, 8c. tor there is a Homicide lawfull and juſtifiable. 
But this is the common acceptance of the word , that he killed 
him voluntarily, and utlaw ully, and therefore I think withouc 
queſtion a&tionable. | 5. 

It lieth for faying, He took, my wife by the hand, and ſaid, thou 
and I will be married ſhorth, after that he difpatched his wife 
out of the way. 

Ic lieth for this,/ will call hims in queſtion for killing my Aunt, 
and I dowbt not but 1 (Þall prove it. Adjudg.39. Eliz.. Webs 
Caſe. A. told me, ſhe poyſoned her firſt hus band. adjudg. to 
lie for this. Megs Caſe. 


| $444 © 450, This Action will lie for calling one itch, and fo it hath 


| 
: 


" leſs he can aver. that 


been often adjudged, as in Lewes Caſe: M.13. Fac. and Rogers 
Cafe. Trin.39.ELz,.and Hil.4, Jac.B.R. And yet ſome Judge- 
ments have been given on the other fide, and it hath been doubt- 
ed. Hob. Rep.pl.15 5. becauſe there is a ood and a bad P/tech.. 


But I think. it 18 at this as unqueſtionable, and that 'reaſon of - 


licle weight ; for the word imports a foul charge ; both of them 
uſe unlawfull means, and have too much familiarity with the De- 
vil. $9 it will lie for this, The Dewil appears to thee eve- 
ry might in the likeneſs of a man, and thou conferreſt with him, 
aud be giveth thee what thow acheft,. and therefore tho haſt 
ſo mach money, Adjudg. Hob. Rep:pl. t37.155. fo for this, 
Thou haſt bewitched 1.S. to death.So it will lie allo(as it ſeems 
for calling one Conjerer ; for- the Witch and Conjurer bo 
deal with the Devil; the witch by agreement,. the Conjurer 
by prayers, and ſuch like powerfull means. So ir will lie for 
ying, Thow doſt confer with an evil ſpirit. But it will not 
le for calling one ſachavter, or Sorcerer ; for the former have 
perſonal conference with the Devil, but theſe meddle with medi- 
cines, and ceremonial forms of words called Charms with- 
out Apparitions, It hath been faid alſo, that this ARion 
will lie for calling one my. but this is doubred by others, un- 
in the langnage of the Place it doth fie- 
nifie itch, f 


This 


= ARtwnof the(aſe. 


”5 


* This Action. will nor lie for theſe words, Thes ſecheft my 


life. ' Cook.4,1 6. Nor for theſe, Thou didſt write a Letter to 
one;\ or hire one] ot give one conncell to kill we. Coo.4. 16. or 
wonldeſt have killed | or, robbed| me. Trin.4a, Jac.B.R. Tan- 
fields Caſe : Or, Thow wenteſt about to poyſon a childe. Eatens 
Caſe, And yet is faid to be reſolved in the Exchequer Chamber 
in one P @ſſeys Caſe, thatir will lie tor theſe Jaſt words. Aarch., 
fol.12, And then for all ſuch like words, as in the Caſes before, 
which do carry in their ſound, a foul {lander, and of ſomething 
done, And it is agreed on all (ides, that it will le for theſe words, 
Thou didſt lie in wait to rob | or to murder me. Paſch. 5, Jac, 
B-R, So for this, Thex didff} procure one to lic in wait to mar- 
ther me. Adjudged. 

And that in all Caſes-where the words import an inteat, joyn= 
cd with anyovert aR or attempt, That theſe words are aRionable; 
for then the thing is puniſhable by the goed Behavior or Indicte 
ment. And I finde it adjudged to lie for theſe words, T how bi- 
redſt a Rogue to come with thee tomy houſe to murther me. Sut- 
tons Caſe, Trin,33. Eliz.B,R, And it was ſaid to be adjudged 
for this, Thow haſt ſent one to kill me, And yet it wyl not lie for 
this, Thew haſt procured a perjured Knave to ſeth my blood. 
32. Eliz, Sir Edw, Haſtings Cale. 

It is faid to be adjudged to lie for this, He ſought my innocent 
bleod, Sir Edw. Hartberies Cale,B. R. But this is doubted » for 


| licth not for ſaying, Thow ſeeksſt my bfe. - Hexts Caſe, Cool, - 


Nor for this, Tho haſt procered one to ſcak my blood. ; 2.Eliz,, 
B.R, Sit Edw, Haſtings (aſe. 

It will not lie for theſe words, Thou waſt the cauſe of the. 
death of 1.8, adjudge, B. R. Prowſe Caſe. Nor for this, Thou 
art a blod- ſucker, and ſeeks} my blood, Helliards Caſe, M.3 7. 
28. Elz,.B.R, But it lieth tor this, Hs: 4 man-ſlayer,and hath 
Lain in wait to kill. 28. El'z,.B.R. adjudg. 

It is faxd, it lieth not for this, He 5 a Felon, for be knoweth 
of a murther, and concealeth it, Nor for this (as igfaid) 7.S. 
gave W.S. money to foife him ancp often as he had killed R.T. 
Parrants Caſe, B.R, But I mult beg leave to ſulpe&both theſe 
Caſes; for the woxds are very ſcandalous , . and: I » have 
teen the report of a Caſe where it is-faid to be adjudged to = | 

H 3 ; or; 


Attion of the Caſe. | 


I;muendo, 


for theſe words, Thow art 4 concealer of Felons, and baſt ſhewed 
ſuch favonr ts.a horſe-ſtealer,that he and the horſe is conveyed 
away,: and 1 can hang thee if I will, Bondman, ver, Tovker. 
Paſche 7, Jac. B,R, And I have -ſeen a report that-ir lierh' for 
thele words, Thou art a concealer of Felonies." Pendants Cale, 
If I, had conſentedto (". 1.S, had been difpatched ont of the 
way ; adjudged to lic for this, as is ſaid, Cardimals Cale, 

_ Tris faidz. i lieth-for theſe words,: Thou waſt nrraigned. at 
Warwick Aſſizes for ſtealing a horſe , ard didſþ make grod 
friends, or elſe thou hadſ# been hanged, M.8,Car,B,R, Ard 
tor this, He was tn the Goal at Norwich for robbing one on 
the Highway, Sprat and Hains Caſe, | | 

And yet in Hob, Rep, pl. 196, it was agreed not to lie for 
thefe words, They ol in Warwick Goal” for” ftealing a horſe - 
Nor will an A&ton lie for theſe words, Thow haſt beey indetted. 
for Felony, or thou watt impeached for Felony ; or, than waſt 
arrefted, impriſoned, [or in Goal | and arraigned for fteal- 
ing a-horſe - for this may befall an honeft 1nnocent man, 
and cheſs Caſes do differ a little from the firlt-Caſe, Hob, Rep,pl. 
209/289, Nay, itis faid , that ic hath been reſolved *'by wo 
Judges, it will nct lie for theſe words,7 how haſt been in Goal for 
coyning , and haſt been burned in the hand for it. Trin, 
Jar.  B. R. But I cannot receive it ' without doubting 
EL ACE | a 

'Ir will he for faying,. Thow! didft burn a barn full of Corn. 
Coo,4.14, But ir will nor lie for ſayins,T how didſt burn a barn, 
Nor may one ſay, {/nnuendo 4 Barn full of Corn, Idems new 
Book of Entries." f. 25 . Adjudge, bf, | 

Te will hot lie for faying,Thow art a brexker of Houſes, M.g, 
Jac, Slaughter Caſk, a 6 | | 

"It will he for faying, Tho art infeited of Robbery lately 
done. Dyer 317. © ; 

K will lie for faying, Thou haſt Follen my two Cocks [or 
Hens) or Horſe, ot any ot her goods, Trio,5; Jac.BR. Benſer s 
Caſe, adjuts, So it lierh for this, They hap to my Horſe and 
wat in Goal for ir, Db, Rep.pl.1 96.50 it lieth for faying, Thow. 
art" # fbral:gewn,nd the firſt Gown rhat thou &dſt wear thou 
didfp real, Adjnds. New Book of Entries, f, 23. h 


— Atetafithe (ofe. . 


CE 


J 


© Irlieth for ſaying, Thes be8 robbed rhe Churchof Siand © 


taken away the theresf., Patche 5. Jac. B.R. But not for 
faying> T how haſt robbed the. Church, without more. 

Ir lieth for ſaying, He Jhowld have been hanged for 4 Rape, 
wed in coft hins: dear, M.39,40. Eliz.B.R. Redferns Caſe... 

. It hathbeens thoughrby tome, that it. lierh for theſe words, 
Fhox didft like of thoſe, who do maintain ſedsrion againſt the 
King Cook 4.23. Sed Quere. po. ; 


kc lcth for taying, He Ba:b folen is horſe, and is will be 


* proved by rwent y Witneſſes. Adjudge Htares Calc. But it. will 


not lie for theſe words, He' bath .flollen' 4 Mare; or F.S. 5s 
forſworn. a1 judg; Þ ache. 17, Fav. B.R. Barbanss. Caſe, For 
this.is an incertain charge. : | : 
Ic will not lie for theſe words ,, Ir (75 im my power to hang 
thee."17. Jac. BR. Pridhams Cale. Nor for thele words, Thow 
ha#t deſerved hanging. Michb,4. Jac. B.Reacd Peſtho 38.,ELS. 
Hollands.Cals. ' | 04.6.5. = 
This Action will lie for theſe words, There. i. ot 4. Purſe 
cus mit hin twenty mils, but 1.5. knows of 'it, and hath-aſÞarc 
OY Caje., And yet the: contrary 1s ſaid: to. be ad- 
udecd, WIS CIR FEST 
, I: lieth for theſe. words, { was robbed, \ard thou wait "x 
to it, and hadſt: part of. the money, Adjudge 38,.Ek2. Redfords 
Caſe. And it is ſaid to beretslyed,' to lie tor.thele words, eA. 
hath half my goods and ſÞall be banged forir, 8, Fac, B,R. 
Leng-and Kings Caſe. But thisI; canaor. receive for Law : Fer it 
is faid:to be adjudged that it willnor lie for.thele wotdz, 1, had 
forty ponnds worth of Plate, and A. hath ut, and will be hang-- 
ed for it. Trin,x.2.Jac. Kings Caſe, Not will it lic for thete 
words, 1,S, mas: robbed of. 20.1,and'A. had it,and will be hanged 
for is by tma Judges. Paiche 9, Jac,Foard, verl, King. Nor will 
it.lie fex theſe words, L.\w4s robbed, and A. received part of the 
goods flalenand 4. could: bang himfor it. N emlins Cale, Paſ.7, 
Jac, Andyet. all theſe words import & more certain/and foul 
{landes thea the firſt words do, I, heard it. fhokgn that 1,S. was- 
one of thews that was-at Parnels Robbery, and that four of them 
went to his houſe the next morning adjudged to lie,40,41.f bz. 
C.B, Reads Cale ; yet ſame.dauþr of. this,.: r 
| It. 


—— 


_— 


——  Atimof theeaſe. 


Ic is ſaid co be agreed, that an Action will lie for theſe words, 
A. did ſqgt on me, and took my purſe from. me » (not laying) i= 
the high way. And for this, T how didſt ſet on me inthe high 
way, and tookeſt my purſe from me. adjudg. Stoxers Cale, A.10, 
Jac.B.R, And for .this, Thou didſt meet me.on the high-way 
and ackedft my purſe, and I gave thee: five ſhillings for fear, 
Bonds Caſe. And yet it is faid to be reſolved not to lie for thete 
words, Thou tookeſt away my purſe tm the high way, and 1 will 


ſwear it. Quere,For I ſee little or no difference berweea this and 


the lalt Caſe; the words carry as bad a reportas the former words 
do, ' But ſeems to be. agreed. that no Action will lie for theſe 
words, ' T how didſt take away my money ; 'nor for theſe words, 
T hex didſt beat me and take away my money ; nor for this, The 
diaſt: take away my money with .a ſtrong hand ; or, Thog didſt 
take away 1: y purſe, and twenty (hilling s in it, Hob, Rep.pl.268, 
Adjudg, «Mich, 36,37,E112.Co0o, B, Lynes Caſe, It will lie tor 

ſaying, He hath robbed 1,S, notwithſtanding 4.S, were never 


robbed, per Cur, A1.9. Jac, B.R, ; 


Ttis faid to be adjudged not to lie for theſe words, / have an 
Attion againſt 1,S, who hath ſtollen by the bigh-way fide, De- 
nizews Calc, 36,37. Eliz,, B,R, This feems to me tomewhat a 
hard Caſe ; and yer Hob,Rep.p1,382. hath a Caſe lomewhat like, 
I have matter enough agamft him, for 1,S, hath found forgery 
againſt him, and can prove it,The reaſon ſeems to be taken trom 
the manner, not the matter of the ſpeech, 

Ic is faid alſo, it will not lie for faying, Thow art a Curpwrſe, 


"Trin,17. Jac. B, R, for he ay be a Glover : So that it will not 


lie for thele words,  T ho art a canning Cut-purſe Knave ; and 
this is ſaid.to te adjudged, Trevillians Cale, B.R, Theſe Caſes 


ſeem hard tome; for the common and neceſſary intendment of the 


words is in the worſt ſenſe, Ard to call a man Czt=parſe (me 
thinks) is aRionable, And it is (ſaid to lie for  this,, Thew aidſt 
pick, five ſPillings out of my pocket. adjudg. D rumers Caſe,So 
it will not lie for fayiag, Thou art a Commer of money ; ot, haſt 
comned money, Trin.17.facs B, R, forit may be his Trade, Nor 
for theſe words, Thou getſt money every day by coyning Gold, M, 
I9, Jac. B.R. Burnels Caſe, © 

It will not he for ſaying, Thow art @ prigging, pilfering fel- 


or, 


haſh bired a6 to rob we; if 1: 


”9- 


— 
— ——— 


Thox art a heakr of Felons, or, Thoy haſt trained my (Mare; 
withouc-a-ſpedial Averment, that it hath ſuch a- meaning in the Aver- 


place, that it doth tmpotr a ſcandal, 


Ic will lic tor theſe word?,jFhoever 55 a falſe Thief in G boceſtey- 
ſhire, 1.S. i falſer then he. -But inthis Caſe, there muſt be an 
A 


— — 


menr, 


veemene that there is a falſe Thief there. Haz lewoeds Caſe. Aver- 
A..2. Far. B.R. But itliech not for theſe words, can firtde ik the ment. 


Pariſh a falſtr Knave then B. who was inditted for Felony; and 
this Keave.is 7.S. in Hazlewoods Caſe. 

It will nor lie for ſaying, T how art 4 ſeditions Knave,- or a 
thieviſh Knave, or a trafterons Knave, Coo. 4.19. And yer it 
hath bech ſaid, /it was agreed tolfe for calling one trayterons 
Knave, Hill.3 2, Q. Ward and Thoy»s Cafe; Bur it will not lie 
for ſaying, Zhou aft 4 #ebellions Kneve, for this may be upon 2 
Writ of Rebellion int the Chancery, | 


&s This Action will hot lie for fayins, Thox ##4inithineſt a rebel. 


liow Knnve,” ot [rebellion perſons.) Nor for this, ' Thow a#t 4 
PAiRtaihtr of Thitves abroad and at home, and doſs muintaizs 
IS. in ſuch 4 Cafth.And yet itis faid;it doth lie for theſe words, 
Thou art 4 MAintainer of Thieves in thy houſe; And Clearly to 
ſay, Then maintaineſt Thitves in thy Douſe torob thy N #gh- 
bors;” And yet it will not he for ſaying, T hon keepeſ# none but 
Thieves, 'fot Cutpmrſes| in thy bonuſe, and haſt their goods. 
Mx 7; Jae. BR. Nor will it he for this, Thow art a favonrer 
of Thieves, Dyer 75. Not for this, Thou keepeſt men which rob 
on the high way [ot which, rob me} forall this may be unawares, 


\Norasit ſeeins fot this; Thor beepeſt mech with intent to +ob 


we, But ic will liefor theſe words, Zhon barboreſt, and main= 

talneſt Traptors; corbeyeſt them ont of the Realm, and niain- 

mnineft they with money there," Paſche 39.'Eliz.. So ir ſeems it 

will lie for this, They haſt brett a __ of Thieves to rob me,or ' 
5 fobbed; this is AMionable, 


Hil. x 3. Jac, B.RS0 to ſay; They haſt received Thitves knows 
ing ther t6 be þ Iatthrivs Cafe,” Bittto ſay; Then art are 
' ce of Thiev I 


s, contra, + I This 


{ 
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— Afton of the Caſe. 
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This ARtioa will lie for theſe words, 7 how haſt haulſtred\ or 
received| goods that were ftollen, knowing them to be ftollen ; 
but unlets-1t. be added, ex ſcientia, it leems my are not Aﬀio. 
nable. 24.17.Car. B.R. Haws Caſe. adjudg. Bur if the manner 
of receit {pokea of, were fugh as is nor Felony , the-Defendanr 
mult. ſhew how it was for the clearing of himſelf: Afarchefol. x6. 
And yer if one lay, I. S. hath ffoken 4 borſe, and his ſow' ts 
conſ nting to it;.ix teens che ſon Cannot baye this Adtion for theſe 
words. '/ Tin. 14. Jac. Lewkzers Cale, 
Ir,hath been taid, Ir will no; lie for ſaying, T how haſt foller 
away my corn.; becauſe it doth not appear whether the Corn were 
ſevered. Trin.37.Eliz. And yer divers Judgements are recorded 
to be to the contrary, as this Hil 14.B.R.for laying, Thou didſt 
ſteal my corn and carry it into the Market. Gloyers Caſe. 
Paſche 7. Jac. B.R,and Paſche 40. Eliz,. Cook B. Thou art a 
falſe Knave and didſt fleal my corn. Harri Caſe. Thon'art 
4 Corn-ſtealer. 39. Eliz,.Cook B. For laying , Thou art athief 
and haſt. ftollen my Corn. adjudg. Ketham and Mandes Cale. 
B.R. 2. Fac. Allo it is faid to be adjudged rolie for this, He 
hath ſtollen my wood. 5, Jac. B.R. Litchfields Caſe. Trin..18g 
Car.B.R. And for this, He bath felonienſly taken my woed. 
Paſche. 38. Eliz,ab, "Cook, B. For, this. muſt be. under- 
Rood, . of Wood. cur. But, if. he-lay,,. He hath ftollen my 
Tree, or my Trees,contra ; Arhor dum” creſcit , -lignum 
dum exeſcere neſcit. Trim. 4. Fac. B. R. Rot. 1 366. ac- 
cord, But it ſeems all theſe Judgements are not, approved . 
the Caurc of Commcn Pleas; ; . For there. it. hath been: © 
ag reed that. this. Action will not hie- for faying, Thox -axt 'a 
Thief, . for [or, and] thow haſt . tollen my Trees , or Apples 
ont of my ground; or Corn out of my Field; or an- Acre of 
my Corn ; or twenty load of my Furz,es, Hob. Rep. pl. 106. 
of, 9798-47 3.406, Noxrtor this, Thou haſt robbed my Hep: 
£7 9n94, or, ſtolley my, Apples out of my. Orchard, .or,) aud 
it will be proved by ſtealing ofmy Applesin my Orchard.Coo.4; 
19. So it will nor he for theſe T_ Thea art a Thief, for 
thou tookeſt away my-Cattel upon an Execution, and I will' han 
the: Mich, 7. Jac... Wilks Caſe. And yet ſome: do puta 
difference. beryween: [4rd]; and. {| for, þ ms ſay [that for this, 
2 g> We L i _ wn IT A Tibor 
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This art @ Thief, 8d beſt felle my Trees or Apples, 8c. it 


ſhall lie: Bur all agree, that it lieth nor for theſe words, Thow art 


a T hiefyfor thou haſt ſtolen, cc. It was4aid, to be adjudged. 


that ic will not lie for this, Thow haſt robbed me,and taken away 
my evidence. Roe | 

Ir isfaid to be adjudged to lie for theſe words, A, i 4% arrant 
thief, and he hath ſtolen my Apple Trees. M.7. Jac. B.R. 
Eyres Caſe. Butit was moved in arcelt of this Judgement, and 
in Mynors Cale. 11.4. Jac. B.R, this difference: was agreed 
there, and it was faid,it had been often adjudged there according=- 
ly :- And it ſeems that Court is of this Opinion {till. But the 
folom of the Courr-of Common Pleas are interly againlt it, and 
* will by no means admit of this difference : And therefore th 
judge the Action to lie alike 1n both Caſes, Hob. Rep.pl.406.98. 


I 7.20. Bur all agree it will lie without queſtion for ſaying,Thoe- 


haſt ſtollen my Apples ont of my. Loft; or, Thou haſt ſftollen 
the (orn out of my Barn; or, Thou haſt ſtolen my. Wood,. [or, 
Furzes| out of my Barton. Hob.pl.258; Hil.37. Eliz. B.R. 
Caſthemains Caſe: ro 8 42 I De 20s 
It lieth nor for this, Thoy art 4:T hief, for thou haſt ent off 
the ear-mark. of iy ſheep, and ſet on thine own. 29.Eliz..B.R, 
It-lieth- for faying, Bear witneſs, "4 Arreſt you for Felony 
per curiam, ©Af.,17.Jac. B.R; Serlzy Caſe. So for faying, f 
could. finde 1.5. I doubt not but within two days. to. Arreſt H. 
of ſuſpicion of Feloxiy: Adjudg: Herls Cale. 'Cook, 4.15. And 
it is faid, ir hathrbeen ruled to lie for theſe words, / tharge you 
with felony, and 1 charge the Conſtable to take you, My . Jac. 
B.R, Alſo it hath been ſaid to be adjudged to lie tor theſewords, 
Bring me ts the Conſtables honſe; for 1 ams robbed, and I 
will bring him tsthe houſe of 1. S:, to arreſt him, for-he ſett:th 
them to rob me from time to time,” Adjudg. B, R. And yer in 
other places we finde it affirmed and ruled, that it will not; lie 
far ſaying, / charge you for Felony, for taking money aut Say 
Pocket of 1. S, Nor for theſe words, 7 arreſt you for. Pelony;; 
or, {- charge yourwnrthFelony. Hob: Rep:pl.3811;394;286,38. 
Ard clfewhert. 37 2biooy hot ho rn ON non t mrimet 3 obs 
_ And to-reconcile theſe , I-take the: difference. to: be.this, 
If I do Arreſt a man for a ſuſpition, and in the Ari, wi 
I 2 theſe 
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theſe words when there is Caule, this isin the due way of Juſtice, 
and not AQionable, Bur if I ute theſe words without any juſt 
cauſc,or where do not proceed.in a corirte of Julfice, bugbefore 
ot after the arcelt, or otherwite ſpeak any of the faid* words, they 
are Ationable, Hob, Rep. pl TE 1» | 


oo 


. Se. 6. TFTis aid, that this. Aion will lie for any Officer, againft him 
. Whic® | Þ thac hall fay, He hath xo 5kill 5 his office, But for a manual 
man in bis Tradeſman, it will not lie for theſe words, Hs hath no ihell in his 
Office or Frade. Sed\Quere of this laſt, FHil.16,Jac.-B.R. It will lie for 
place of ſaying te any Officer, Tox are an Extortioner; or, you have 
. truſt. exterted ewenty ſhillings above your due Fees. Cook 10,61, _ 
Jud It will e for faying to a Judge or Juſtice: of Peace , Toy are 
ge,] U- : 
tice, - 4 corrupt man, [or Judge) or Tuibice of Peace : Or, Vow deal. 
corxuptly, or, you take Bribes, or, you-do not miniſter true Fu- 
ſbice, Or, you are a falſe Judge, or, a falſe Juibice of Poace,Coo, 
4-36. Broo. 11:2. But.it will not he for theſe words, if any mas: 
will give:him bribes, Sheep or Capons, he will take them,adjudg. 
Paſche 35. Eliz.B. R. Sit Chr, Helliards Caſe, TREES. 
\ It will lie for fayingtoa Judgeor Juſtice of Peace, Tow are an 
Ambodexter, or, you take money on both fides. M. 2,FacB.R, 
Pawtreys Caſe, Or, Fox cover | or hide} Felonies, D yor 72.a0d 
Stuckisys Cafe. P.7. Jac.B\R, Or, Pow are 6 common Barreter, 
org port are 4 commen (hampertor, or, you ares common muir= 
reiner of | Suits. Hob.pl;t88.145 . So forſaying, Tox took: mo- 
of 4 Felorr brought before you, to let him eſcape. Paſch. 37. 
Eliz, B.R. Rot.147. Adjudg. Cortens Caſe. Andi Tris, 36. 
Eliz. Stafford: Caſe. BR, © © SOIL 
Ic licth for ſaying, / wac like to be killed at his houſe, he. in- - 
ticed me inte his Stable to ſee bis borſes,anud there he ftigated 
I.S. to beat me, M.2.Jac BR, - SI}-2 4c - 
It doth: lie for ſaying ef 'a- Jultice of Peace, He hath done we 
wrong in returning the Recogniſance for 1.S, in. 20.1, whereas it 
wit taken'but for 10, 1. Paiche 4.Jac.B.R. 706-2, {Ee Sv IS 
Somethink iti will he for theſe words, He cart hear but with 
one ear, Chomleys (aſe, And for theſe words, He doth maintain 
: - thewor ff people againſt Gods Law, 35. Eliz, Butlers (aſe; Ad- 


Ir 
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Ic willnot he fos ſaying to a Tuftice of Peace,or.Judee, fpeak- 

ing of the. Tenants of bis +3 hrpaog So roger un 45 non 
who Jour Tenant took, his Land, you caz,enea bins of bis fine, 
and dealt corruptly, and 1 will make you appear where yu dare 
net ſhew your fage for your baſe dealing. Irin.4,Jac. And if the 
diſcourſe be about healch, and. one lay, He « a corrupt man, 
M.7. Jac, Coo,B, So if thetalk be.abont 'his Eftate', and one 
lays, He is.4 Bankyupt : Or, if the diſcourſe be about his Bury, 
or his fraud in an Executorſhip, and thereupon one faith, He a 4 
corrupt man,.or.a falſe man, orthe like 3 and therefore in; fuch 
like Caſes, if the Plaintiff fer forth part of the words only, it 
will concern the. Defendant- ro fer: forth the whole :marter in 
avoidance of the Suir,.Cook, 4414, And yer if the words beſpo- 
ken indefinitely, without any fuchxeference, as in the Caſes de 
fore, they will be Atianable. Serma relate ad perſonane intel- 
ligh debet de conditions perſone, Hob.Rep.gl. 351, 

Ir will gor. lie. far laying £0: a; Jultice; of Peace, You are 
an V ſurer, or _you-hate not dealt haneStly abaut. alk; Cook 
4:16, New. Book, of Entrios,. f0l,22.' Nogfan ſaying; Keberh 
gotten all he path by ſmearing and. forſwearings. adgudg;. N.B. . 
of Entries, £ 3T, + SP - 

This Action will: lie for-ſpeaking,theſe wards: to! 2: Preacher, preacher... 
You have made a ſcditions. Sermon, and woved'thy 
to, ſedition,, Cook 419. and PhiligsCale; Puſthe: 24. Elex. - 
B.R,But.it wilknot lie for laying to him,T hoy art an Adulercy ; 
or, Thou haſt had two children by-1, S. and 1 wolk-cavſe- 
thee [ be deprived: far it. Adjudged,. Parrets- Caſe, 24.38, . 
*z will le for "ſaying to a. Shetiff, or. any ſuch like Officer; Sheciff. 
Thos art.an Extortioner, .or; Thawhaſt bycolaur of —_ | 
extorted.20,S, abovethby dxe Fees. Cook 10.61. and Stanleys 
Caſe, Paſche 14.Jac, Cook'B, and Jorns Caſt, 38,39. Eliz,  - 

It Heth for faying to. a Serjeant, or Barrefter,, Tow are 4 difſ= Lawyer, | 
honeft max in: your 'profeſſion, or. you have indeve. many. mens 'Y 
adjude. Trin,37..Elz. Or,You did diſcloſe ivy. Conuellto my * "q 
eA dverſary, ot, yyu 4rs aceening Krave; andſhewed:a com. . 
terfeit. [or farged| Deed,hyowing#t tobe: ſo;, A.39.40- Elbz.. 
M20. Jac, Curie, 4 be aying, TowſMnved @- 

RN, 3 
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counterfeit | of © forged Deed, without more. It will he for 
ſaying, He giveth 'bad Connſell , or, he is no Lawyer, or, he 


tant gnorant man in the Law , or, he hath no kill inthe [aw. 


M.8$, Car. B.R. 1n Cawareys Caſe. Alloitheth tor this, He 
is the ſimpleſt Lawyer towards the Law. Adjudg. 39, 40. 
Eliz, B. R. Or, He hath ns more Law then an Ape: But to 
tay, He hath as much Law 4s ax eApe, isnot Aﬀtiorable. Ard 
ye: it iwillnot lie for theſe words , He #5 no Schelar : or, -Thou 
waſh never any Scholar (ot to ſpeak toa Scholar ) He hath no 
learning, or he 1s an ignorant man, in oeneral, without reference 


© ro his Office. | Nor will itlie tor ſaying, Thox art a drunken 
* fellow, 'or thou art an cAfſe, In ( awdreys Caſe. It will 


lie jor ſaying to him thele woxds, Thow 4 Barreſfter ! a Bar- 
reſter. | thowwaſt put from the Bar. Adjudg. Paſch. 8, Jac. 
Cook. B, Beſthes Cale, So it will lie for theſe words, Thow a 
Connſellor ! thou art a concealer of the Law. Adjud.Trin,2. Jac.” 
B.R;Coxes Cafe, It will lie for ſaying to a- Barreſter , Fox 
aro a bribing Knave,"or you are" a corrupt Wah, or 'you are 


' common Barreter, or you are a common Champertor, or Jon are 


a common maintainer of ſuits. Hob. Rep. pl. 188. 145. pl. 17. 
Cook, 4.16. It lieth forlaying, He hath the F alling-ſichneſs, by 


: Tanfield Fuſtice:. Hil.4, Fac. B."R, So-it-will 'lie for theſe 


words, ®He was of my Coitnſel, and revealed the* ſecrets of m 7 
cauſe. Snaps Cale, Trims 3. Q. B. R. New book of Entries,” 
fel.22. And yet it ſeems it will not lie for this, Go ts him, he 
will deceive you. Adjudoed. OT FLO Þ 

It will not. lie for theſe words, Thou haft nothing but what 
thex baſt gotten by ſwearing and forſmearing. New: Bcok of 


een mee" 7 22 | « es EIS | 
It willliefor fayingof an'Atforney, He ir an Extortivrer; 
Hil.49. El:z. Cook, B.Stanlys Cale;or heis a bribing Knave, 
Cook 4.16, Hob. Rep.pl 15. Adjudg, or be & 4 corrupt man, 
and doth deal corraptly.” Ccok:4.15.. or hiscredit is fallen, he 
dealeth ow-both” fides M2245, Eliz,, Cook. 'B:*Kivgs Cale; of 
he 15. ur Ansbodoxter;' bf he taketh money on both frdes for on 
beth -barids}'in Sutts; "M3, Far D antreys” Cale, BK,*Bur it 
willnot lie for faying/of him, He js 4 common maintainer of Suits, 
Hob, Rep: pl. 453” "It licth for ſaying of him, He'rs 4 falſe 
: + © ES prattiſer 
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prattiſer, per.3 | 
acozening Knave, or he xs aKuave., Adjudg, Yardbes- Cafe. 
13. Eliz, B.R. And yet, Forging Kzave, hath been doubted. 
Paſch.17. Jac. B, R. Moores Caſe. I know not upon what 
reaton, And it is laid it will no: lie for theſe words, Thow art 4 
falſe cozening Knave, and haſt cozened my two kinſmen of their 
Land, and adeſ:rueſt the Pillory. 26, Elz. B.R, nor for lay- 
ing, He cozened IS. ont of his Land. Adjudg. It lieth for ſay- 
Ing, Yox are 4 diſhoneſt man in your profeſſion, Tt lieth for ſay- 
ing,T hou art a common Barreſter.Hob. Rep.pl.n88.0r thou art 
a common Champertor. Hob. Rep.pl. 183.145.351, or: thog 
art a Champertor, Boxes Caſe. M, 14, Jac, Cook B, or 
thou art the ſimpleſt: [or fooliſheſ#] Attorney towards the Law. 
M.39,40. Eliz,, Cook, B. Martins Caſe. Adjudg. or thou haſt 
no Skill in thy offite. Bug it will not lie for ſaying, Thow haſt no 
Skill in Huber , or the like, this is not aQRtionable. . It will lie 
for theſe words, how didſt diſcloſe thy Clients connſell to his ad- 
verſary, Trin.17.Car. Cook, *B.Sanderſons Caſe; or. thou-art 


a ſuborning Knave,” or thou art an extorting Knave, and didſt 


ſuborn one to be forſworn before'the Lord Chief Juſtice. .20.Jac, 


If a ſuit be berween R, and/B. and B, fay to R. 1.5. your * 
Attorney 15 4 bribing Knave, and hath twenty pound of you ta 
coz.en me, this is aQtionable. adjudg, .1.Jac.Cook B.Yardlies + 
ing to an Attorney, Thou art 4 - 


Caſe, But it will not lie for ſay 
U ſarcr, or thou haſt plaid the Knave with me about a Will. 
C5ok 4.16. And itis faid, it wil) not lie for this, My father 
was not pecked over the bar as thy father was.Trin,q1. Q.Cook 
B. Andyetit is ſaid, it will lie tor ſaying, Thou waſt pecked 
over the Bar. Quere what difference, Nor will.it lie for this,- He 
was or will be pecked 9ver the Bar. Trin.. 41, Eliz. Xnighthes 
Caſe. Cook B. Hob. Rep.pl. 145, Norfor this, [ think thox art an 
Attorneys Clarke, and if_ thou be, I ſÞall have. thee pecked over 
the Bay the next Term. Hob.Rep.pl. 159.Paſch 7.Jac.Cook B. 


TratmansCaſe;for theſe words are of an uncertain ſenfe,It is faid, - 
" bots not lie for ſaying of him, He gets. his Buing by falſe Writs. 


djudg. B.R. nor 1f one ſpeak of going to him,it another ſay,Go 


mt thin, for he will cozen [or deceive} you. Paſch; 18. Jac. .- 


Rat cliffs Caſe. - 
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« Juſtices, Paſch. 17. Jac. Moors Caſeor te & © 


—: —" Aftim of the Coſt. 


civer, © Tr lieth for ſaying of the Receiver of rhe Court of Wards, My. 
_—_ Receiver hath cozened the King, and dealt faiſly with hins, 
Frin.17. Jac. Sir Miles Fleetwoods Cale. Hob. Rep. pl. 35x. 
Auditor, Soto call an Auditor of the Court of Wards Frauditor, is atie 
onable in Sir Holes Fleetwords Caſe, 
Conſtable Tr heth for ſaying to a Conſtable, Tho hideſt, or cavereſs 
Felenics, or favoureſt Felens. Stucklier Cale. Paſtht 7. Jac. 
B. R. and Bonarans Calc. | 
PhyGtian, Tc lieth for ſaying of a Phyfitian, He hath no ltarning or chill 
i» Phyſch. M.8. Car.B.R. in Cawdreys Caſe. And yet to ſay, 
He is an Aﬀſe, or kath no learning, or is vs Scholar ig general, 
it ſeems is not a&ionable. Bur it will lie to ſay of a Door of 
Phyfick, He is a Mountebank,, an Emperick, and a baſe fel» 
low. adjudg. Paſch. 12. (ar, B.R. © 6 
Mayor. It ltieth not for ſa ing OA Mayor, Thou haſt cozened all th 
brethren.8 Car.B.R, Mayor of Tivertons Caſe,for the words 
are too. general and incertain to uphold an Aion. Bos 
Jury man, © Tr hectiferſaying ro.a common Juty man, Thow art 4 Commun 
Fury mar, ard haſt ſcenthe overthrow of an hundred men b 
thy falſe and ſubril means. Adjudg.Þ.7.Jac.Co.B. Peters Caſe, 
Overſeers Itisthoughtit will lie for ſaying of Overſeers of the poor,that 
of the They heve coz.ened the poor of their money. 9. Jac. B.R. yet 
poor. * this ſome doubt. Bur it feems clearly ic will lie for ſaying, . They 
have cozered the poor of their bread. 
-Comemiſ- It lieth for ſaying of a Commiſſioner, That he hath a Com- 
foner. miſſion to htar and end a difference between A.and B.T hou art 
4 corrupt man, and haſt taken bribes of A.to d: frand equity aud 
juffice. adjudg. Paſch.z.Fac. B.R. Sir George Adores Calc. So 
to ſay of him. That he pat out Depoſitions taken,and put in ſome 
mot taken. ad judg. Hil.17.FJac.B.R. Sir Nich. Parkers Cale, So 
for ſaying, He hath returned depoſitions that were not taken. 40, 
41. £liz. B. R. Fiſhes Caſe; and whether he be nominated by 
the Court or Parties, ic is all one in the Cafe, : | 
Arbitra- . It lieth not'or ſaying of an Arbitrator, Hz hath taker bribes, 
ror, or he is corrupr. But it will lie for ſayino to one appointed to-b® 
Weigher ; ; WS w_— 
of Corn,” 3 common we in a Market or Fair, that did weich Cora be- 
tween us, He hath taken bribes to make falſe weights. i 
"Steward, It licth for faying of a Steward ina Leet, He hath added a 


preſent- 
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preſentment. which the Jury never made; M2 JacB.R Cars 


Caſe, eipecially ifr he many'Courts; - - - WL. 
- = not Noe DEAR we had the ſellins of his maſters Bayliff. 
Corn for three years, for1aying, Thow art 4 cozening Knave, 
and haſh cozened thy maiterin ſelling by falſe meaſure, Hob. 
pl.9 3. burt'if he did-continue in his office, and theſe words did 
make his maſter put him away, comra, © oO oo 

| Ic will net lie for ſaying of a'Scrivenet, that He'made falſe 
Wretingse:.. 35 I9v.F, ES Ld Td has 

- Tt kethifor ſaying. of a Mathematical Meafirer of Surveyor Meaſurer 
that is learned, and doth it by Art, or any ſuch Officer, He of Land. 
hath no:skill in his Trades or he's a cheater or cozumer in his 
Fr ade, Bur to'ſay.ſo of dat that doth meaſure by the-poll'onely, 


Scrivencr 


contra, Hill, 6. Jac, Bi R:-Lowdons Caſe; 

Our of. all this it appeareth, that whereever this ation is 
maintainable for any detamation- in -a- mans Office, the words 
mult. be ſpoken,eithergeverally, -withour any reference, and ſo 
may. bereterred $&/his. office, os wathcferencero his office; for 
if they be ſpoken of any.other fubjeR then kidoffiee, they will 
not be actiorable. eAgree, 16. Jac BR. in Lowdort Caſe. And 
rhe party that ſues for the flander,, muſt: ſhew- in - his Decla- 
ration , that, he was ſuch an officer at the time of the wotds ſpo- 
ken, otherwiſe the ation is nor-maintainable, Burthe need-nor 
ſhew that the heaters did knowthimito be ſuch'an officer, Hob; 


. Rep.pl. 104.93. 351. ye if the words be ambiguous, biit there 


is a pregnant yiolence in them to lead the hearers and Court to 
take then in the worſt ſenſe, they muſt be taken ſs, As in the 
Caſe of Sir Miles. Fleetwaid, Hob;Repph3y + 2 


T hieth uroa this ground alſoagainſt them that flander a Se&.s, 
Lawyer or an Attomey with ignorance of wnfaithfulndſs,* in Which 
the Caſes before fet down, T CRISS an 

Ic will le fgr ſaying r0.2 VItualler or Inn-bolder, He hath*,;. Taq 
the pox,'or any other infe:tions diſeaſe in his houſe : if he-loſe gr calling, 
his guelts thereby,»or aliter.Cook 4.17. Trin: 9, Jac, Ladlams whereby 
Cale. So for ſaying, He keeps a Houſe of 'common Bawdry, b< Bets 
(«ria Hil, 4 Jac. B.R, Thorns Cale," M39; &-40. Ee: his Living. 
1 K An 


JF ro 


Rad. for this k om. wad ie witheir that conſequence , and 

without EE rank, So this adtiva wiltle for 

of an y Txadefinad. thay gers his living buyiag and ſeling, 

4d oof late, and hath given it over a littte while, as : her 

chance, Sh5omakes, Mares, or the kke Tradeſman that uferh 

buying aad (cling , He is « Bankrupt , and 1 will drive his 

out ff the ( onntre 7 for 4 Banky mpt. Mg. Jac. B.R. Dayes 

GE. Adjudys or wi bee Bavkrape V ortly.Cook 4:19, 
yer 72. Longs = Mn: Ja.Cone ahem te Se for 
I 2. j4c.B.R- ax Mt is 4 t 4 for 
= Trn,9.Jac. B.R. OS SER 


jm , pany” I.S. ag 1. 
OL hor 1509 T ragcfmari:Buerky 
ſaying 0 Tradeſman,7 bowiart s 
Statxte, M1 9. Jac BR: or Fry nnkeſs he 
Farr wp ociel leſoby it. irons n+ 5-40 of 
4 Mierebagts Weeb th oing/pou ger it == and take 
heed bew you ! rin. 36, wn pr . Norfor 
this,' Hs x54 falſe kawve, and keeperb x A 4bs Book, for be 
herb atinavic ty: with what T never received. Ad judged. 
Hili3 7 Elizs BR, Brooks Caſe. Nor for faying,He is a co- 
XKmave. Paſch x5. Car,B.R. And ye: in two khft 
Caſes, if the-{peeches be with reference to his Trade, Ozere. Ir 
will got lie to (ay, of aTradefman, He ir nor worth a groat; no 
nor albeit he aver that in the Councrey it means that he 15 a Bank=. 
rwpt. Paſch 1 5, Car.B.R. eAxes Cale, for his Credit may be 
good. and he got. worth 2 


groats 

It wilt he for ſaying toe Goldſmith, Thow art & cozeni 
kneve, for thou bart ſold me a Sapbir fora Diamond. FH. 2. 
Ekz,, By. But if-one ſay toa Taylon, Then" art a cozeming 
Knave, becauſe thou haſt- fald me # chain for gold, where it 15 
half. 2 and then art a coz.ening Knave wpen record, and 


bait been impriſertd for coxenmy + No Aﬀtion will lie for 
theſe words.. 324 Ehz.B.R: 


Tr 


af. ect 2h 


Ic doth aot lic to ſay of a Caricr,He 5s « common Barr ater, 
Hob, Rep, pl.48 3488. | els nd) ol E121 

Ic lieth for ſaying of a Journeyman Shgomaker,Do wor medal 
with him, for he will undo you, or he will pat you out of doo s, 
with an Ayerment thac this word doth iatcad in the Countrey 
undo. Paſeh 15. (ar. BR. It licth for ſaying of a ſervant, He 
do th defr aud, coz.cu or cheat bus maſter, or will ands him, if 
by this he have any ſpecial d e ; otherwiſe net. 

It liech for laying of a Brewer, He ſer naughty Brer M45. 
Car,B,R, or,»»y Mare doth piſs as good Beer as he doth Brew, 
if he can aver a loſs by the words, Dykes Cale, 

Ir lieth for faying to a Braker, 7 how didſt cax.c 1.5. ix 4 braſs 
pot, adjudg. Paſch 7. Jac. B. R, So by the ſame reaſon to lay 
mo dehran e ethe Pl rang x of wg. Lo ws of 
a Farmer; Ba or. man that waght and mca- 
fare, He ſells 5 t moines and — diahkgep falſe 
= wres, by po arms the nary. þ But it lieth aot 

or ſaying, te or e Weights or Meaſures it 
bis boſe. Hob.pL 9 3. Path onds, ay Payne: Gate. But 
to ſay this of a Bayliff that.ſold his Maſters Corn fora while, 
and eivenover, it ſees ixwill not-bie, -,-,  - '* gb 

To fay of a woman Inn-keeper, - She is 4 pocky wwowholſom 
woman,aoth wear a tharfe to hide her blanches in her neck , it 
is a pocky houſhold, may happily bear 8a Adtioa, Ag, Far. 
Ludman: Cale, | 4-5. 

Out of all which it-is to be obſerved, that where ever this 
Aion lieth for a {tander. to'a- man in his Trade , the. words 
mutt be ſpoken either generally, and ſo may be referced to it, 
or mult be relative pany -ory ran; 6 era , po ie. ex 

$ reference £0 it ; ce. fpoken of a "ner, 

te will nat bear-an ation: - And =_ bo. ſucs, a 
{ctfordh'in his Declamtien , that he. was ſuch a Tradeſman 
in” patticalar ; and it is Aot enough £9 fay, he got bis living 

ing and felling, but; he mulilay, he is a Mexchant, Mer 
cer, orthe like, and that he was {o a little before or at the time 
of the-words'(poken; elfe\nd Aftion will tig;, Hil.7,, Car. B,.R. 
Gelfiar Cafe, Adjudg, Af. 17, Car. Gpok,B, Bur it thecounc 
bez thor 4hE\ have beeti- of that Trade ; ber nwenty yo 
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paft, andlay the words to be {ſpoken within that time;it is good, 
But if beſay, that he hath been of that Trade for divers years 
ja(t poll tontra, Hil.17. Jac. BR, Johnſons Cale. Hob. Rep. 
pl.10 293? \' | q Fl \ bt e017 K& a} | 

FILA In all theſe Caſes there muſt be a ſpecral Averment of ſome 

=_ loſs by the words fpokea. Paſche 15 : Car. B.R. Axes Cale. 
Bur others-upon better reaſon and authority hold the ccntrary, 
But all agcee it to be belt to alledge ſome tpecial dawage if the 
Caſe wiltbear-it, March F.g6. 


a farhers death, He is a Baſtard. And this will lie though-the 
| trend to a Words were ſpoken'before or after he bath the land in poſſefſion, 
mans diſ- and though he be not about to ſelkrhe Land,and thoughyhe have 
inheri» -10 loſs by the ſpeaking of the words; Cook, 4.17; M20. Fac. 
_ B.'R, Elborrows Caſe ; for by this the Title-of his Lahd may 
be caſled'in queſtion. Bur if the parry ſpeaking claim as nexr 
heir rothe Land, he may juſtifie ir, and ir will nov bear an aRti- 
on, rin 25; Elz,,BRy Baniſters Cale. (ook, idem, And if 
the phintiff*omnit this, the Defendant may {et ir forch by-way of 
bar, To ſay a man is his villain, will-not bear aRion now as it 
ſeems, becauſe villenage is gone. -* -- - W 


IE heth ſor laying of a lawful Heir to land before or after his 
SeR.7. 


SeR.8. TT. keth for this, He hath the French pox, br « infetted with 
Which the French pox, or is laid withthe Pox, or the. Pox doth 
charge A haunt him twice a yeer.Cook 4.17. and Ludlams Cale, M2. 
-— Fry Fac. per Fenner and Williams Juſtices. So, Thou haſt:caaght 
ous dif> the French Pox, andcarryed «t to thy wife. Hob,Rep,pl,290. 
caſe, So for ſaying; Thou art a pockie whore, and the Pox hath caten 

ont the bottops of thy belly, that thy guts are ready to fall ont, 
Mich.7. FaciCook B, Miles Cale. Trin.t5. Jac. B,RU Mil- 

whrds Caſc $6 it ſeebris it-will: he for ſaying, Thox' bat the 
great Pox, 20.Jac.B:R.' or the plague. Soit heath tor faying, 
"F hos art a teprow knave, 'not fit for company, or:thou art, 4 
leper. Trin.4, Jac, B.R. Rot. 1051. Burit will not be for fay- 
2o.D0# bath t Ealing fekteſs, Hil:4. Jac. B. Rev the Pog. 
'Cbok' 4.17: Norot this; *Hang him, fe is' full of the Pax, 
Cook 47, Tewill not be for ſaying, Thos art a' PothytWhore. 
1 * 4445 - 
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44445 - Ekz,. Adjudg. Ctria. M.7.Fac. Cook_B, Nor willit 
lie for this, That poker drab doth weary 4 Sharf about her neck. 
to hide her blanches, I will not- eat with her for ten pounds, by 
three Judges, T111.9, Jac. Ludmans Caſe, Nor for this, Thow 

haſt lien in fullers Tub. Chappels Cale. Nor will ic lie for the ſe 
words with this Avermeat, That none do lis there but ſuch as 

have the French Pox, Adjudg, M.44. &-45. Eliz.. Boddin 

and Jones Caſe, Nor tor this, Thou art a pockie drab,doſt wear 

a Sharf about thy neck to hid: thy blanches ; you are 4 pockie 

houlhold,and 1 will not cat with you for twemy Nobles, Aud yer 

if they were ſpeaking of the French Pox, and'the parcy. ſpeck 

theſe words, it is dangerous, 4.9.« Jac. | 


F I have Land, and* have nee1, and amabour to ſell it, and $.a.,. 
A. another tay, {/t i hi {.aud, and 1 have ng right to.it, or 1 Which 
have ns Title to ity, or { havens 'g1od Eftate of-it, or that. { flander a 
can make no good 'eftate of .it ; and hereby my Chapivan doth jg tithe 
defilt and fall off , I'may have this Aion: And alveic he or La b 
ſome other have a colourable eſtate, yer if. he have not 'a good ; 
Title in Law to it,this will bear an. Aticn. Cook 4.18, New B. 
of Entries. 28, As if two have Leaſes of the ſame Land, and 
he hath the Ja:ter which is not good ; and he ſay, The Lard is 
bis, and the others ef ate is not good; this is Actionable. 1ld- 
mayes Caſe, Adjudg.6. ©lrz. F 00k, B, Cook, 1.177. . 

If I be about to fell my Land, and another faich; / krow one 
that hath a Leaſe of the Land; and he will not part from it at 
any rate ; this is actionable. i. 1 EF 3738, Eliz.. BR. 
Pennymans Caſe, AM. 20. Jac, B.R, Elborrows Cafe. The 
Plaintiff ler forth he had much Land by Inhericance, and the 
Defendant intending to impeach his Title, ſaid, Ht wife Pail 
not ſet above mine, for her husband is a Baſtard, Inmendo the 
Plaintiff. It was adjudged.co lie withauc any: Averment., So it 
will lie for laying, your Father is a Baſtard, 6. Eliz.. Cook B. 
So, thou art an Alien. 15 . Jac. B,R. Adjudg.And yet in cafe, 
Where I claim an eſtate, if 'I ſay ſo,-that 1 have 4 tithe and the 
tithe of the ather :s not good, thele words may. be juſtified, and 
are no: aRtionable. ("90k 4.2 8.But there muſt be a ſpecial Avesr-.. 
ment of ſome loſs , and therefore he muſt ſhew that he was the 
K 3 "Heir, 
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Heir, and the other intending; to iefipeath- his tice , or thar 
1 drach | —— rn lale ; tor forme hold that if 
there were only an inter of fale in the Owner, and no pro- 

fs, no Aion will lie for the ſlander of the TitleCook, New 
Tek of Emries, fol.35. M,18. Jac, Sleeds Caie. Yet ſome 
Judges have held it will lie without any Avyerment ; for it may 
cauſe the King or Lord to ſearch tor the Title, and briog a lois 
in time to come. 


SeR, 10, F a woman be like to have a husband, or a man a wife, and 
_ one ſay of him, or het, He [or ſhe?] had a baſtard, or LP 
hinder a 5s incontinent, or Iayavith 1.S. or 1,S. hadthe wſe of her boay ; 
mans pre- and he or ſhe loſe their match thereby ; this Aftion will lie for 
ferment. this ſlander.Cook, 4.16, Hil, 4.Jac, B.R,Dame Hariſons Calc. 
M.8.Car.B.R. $9 it a Widdower be like to have a Maid, or 
Widow, and one tay to her, / wowder you well have him, for 
he was Like to ſtarve his laſt wife, and would no: allow her 
neceſſaries ; and by this he loſe her. oo 
If a Divine be to be preſcared to a Bene and one fay of 
him, He i5 an Heretrck, or a Baſtard, or excommunicate ;, 
and hereby be lote his preterment, he may have this Aion for 
this Nandes. Cook. 4.16, - 
Tf a Lawyer ttand for an Office,as for a Stewardſhip, or the 
like, and brang in ſpeech about him, one ſaith to anocher, He 
ts an ignorant manunfit for this place ; and thereby he loſeth 
the place, this Aﬀtion liech for this ſlander,  Sanderſous Caſe, 
17. Car.Cook /B. Ardioby the {ame reaſon, if any common 
{ervanc be like ro have-a {ervice,and by ſome {]a2derous ſpeeches 
he loſeth his {ervice,n {cemshe may have this ation for his relief, 
Agreed, M.15. Car. B,R, Butinallchefe Cates, there mult 
' Aver- bea ſpecial Avermentot the loſs of the preferment 3 otherwiſe 
ments the Actionisnot meintainable, 


SeR. 11, Fre i8 the Judgemeats and Opinions of men this point, 

Which very great contradiftion alſo, and ſo much difficulty and un- 

—— > _ certainty in the Law'in theſe Caſes, that it is haxd:to give you 

burr of a fy Rules on; which you may relie herein, 

maR in his Liberty, orto-britrg any corporal, or money puniſhment on a _—_ 
ome 


Attiou of the ( aſe. 
Some ſay an ation wilt le for any words which may induce 
any corporal or pecuniary i ; Others the conrrary: We 
ſhall ay this only mn the flanders within this degree , and the 
next that follow, it is good to obſerve how che words do ſound, 
and what the thing Ea. it truc , word produce... For if the 
words do: ſound” frandalcns, or if. the thing « . were 
ue , orit wonld bring any ſharp puniſhnitar, eſpecially to the 
body, there(for the mott part) the words will bear Action ; we 
5 Ayr che moſt part) for i is not always fo. Bar on the other 
fide, it the words do not found foul, asto ſay, To built'a Cor- 
ces ard ffrike in the Charch, or the like, or the pynifhment 
the ching charged would be but ligh:, As 30 ber bowrmdt to 
the good behanior, or the like , or none ar all; chere- (for rhe 
molt part }it will not lie : Aad yet in this Cafe alſo fometimes 
it will ki: Cook 4.17 Kitch.1t73.Cook4 19. Dyer 285.37. 
Bin if any ſpecial lots happen rothe Party , bythe fpeaking of 
the. wards there, though the words in themifelves be no aRtion- 
able, yer wbey: may be-aGtionable in reſpect of the loſs. 4f. 17. 
Cav.B-R. As if onehad faid, Thox fpeakeſ# aginft the Book 
COS and thereby he was vexed in the Spiritual 
Cot, Cook, 4-17- 


It 15 held fo:newhat confidently, the ation will he in all 
the Caſes, and for ary of the words. fokowing, (viz.) Thox 
haſt bewitched my Cattel [my milk, | my beer, or any of my- 
goods. MA8. Jac. B.R. Sturd:ns Calc, But ic wiltnor lie for 
laying, Thow haſt bewitched my Wear, that 1 can catch no fiſh. 
Ir liech for ſaying, Thow haſt a baſtard. Cook 4.17. So. for 
ſaying, Thow dſt ſteal ſix pence. Hob. Rep.pl. 258. So for 
ſayiag, Thow didſÞ'bire one [or ſend ons} to my houſe to kill me. 
Trix.3.3. Ebz,. B.R. S«ttens Cafe. adjulg. Or, Thos didſs Le 
in wait to kill (or torob\ mt, Paſch 5. Jac. BR. Or, Thow 
ſoughteſt the life of 1. S. if he be deadadjudg.  Afich. Fac, 7. 
Weblins Caſe. So for ſaying of a woman, She is abamadr avid 
a'whore,. and keepeth a Looks of Bvdry, Dame Barthts; Caſe. 
Trin.38, Eliz. BR, and Aforgans Cale, Tris, 16. Car. B, R 
Adjuls, and =_ others, 


Ir is aid it will lie for this, Thew didft report money was fal- - 


by, Fucheſley, 185.. 


It. 


En 
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It will ie for any of thele ſpeeches, Thou art 4 forger of falſe 
Deeds [or writings, or thou haſt forged a Feoffment Bond, 
Leaſe, or Releaſe. Dyer 285 . 37. Paich,39.Eliz, B, R, wades 
Cale, Or, Thox a forger of writings. 39. Eliz, B.R, Goodals. 
Caſe. Or, This is « forged Deed made by .S. under a hedge. 
Sir G, Regnels Caſe. Or, The _ forged the will of 1.S, ad- 
judge,Paich7. Car.B.R. Mackentſts Caie. Or, T hou haſt ſned 
out 4 Writ againit me, and got a counterfeit warrant of rhine 
own waking. adjudg. M.20.jac.B,R. Stones Caſe, Or, Thow 
cameſt with 4 counterfeit Commiſſion , When he had a good 
Commiſſion. Yorks Cale. Or, Thou haſt forged a Recordin A- 
bergavein Court. 71.7. Car. Cook B. adjudg. For this-is pu- | 
nifhable by the Common-Law, though not by the Statute: 

It is held ſomewhat confidently, that it will not lie ia all the 
Caſes, or for any of the words following, Tho# art an E xtor- 
toner, or thou art 4 peace-breaker,common quarreller,ſuſpett = 
ed to be acommon Pilferer, common Rioter, 4 common Libel- 
ter, or thou art.a common Champertor, or thou art a common 
maintainer of Suits, thos art a Recuſant, or men cannot have 
th:ir Cattel go in the Common, but 1.5. killeth them with doge. 
Dyer 118. Thou haft robbed my Orchard, thou haſt ſpoken 
againſt the | book .of Common-Prayer, or thou haſt ſat up an 
unlawful Coitage againſt the Statute, thou haſt made a for- 
cible entry into Land, or thou didſt ſtrike a man in a (Church 
with a or” ("the thor art 4 foreſtaller, Regrator, or mngroſer. 

[It would have lien, when villenage was here,for ſaying, Tho# 
wrt 4 villain to I.S.2.Ed.4.5.It liech for any of theſe ſpeeches, 
will prove thee { or 1 can prove thee” periured, M.7.Jac.B.R. 
RobertsCale. Or, Thox waft per ured in th: Star (hamber, 
ct, thou waſt committed fer pcrjnry there, Cook 4.19. Hob. 
Rep. pl. 107.1 5.Or;Thoy perjured beaſt, adjudg.z8.Jac.B.R. 
Benſons Cale. Or, Thoa art perjured, or waſt perjured.adjuds, 
M.25.Ekiz,B.,R: | | 

T: lieth for ſaying, Thew art a periured'manr. 25. Eliz..B;R. 
adjudg. It-will-not lie for theſe words, Thow haſt got thy ti- 

ving by ſwearirg and forſwearing. adjuds,'M. 9. ſac. B,R, 
So, Thou haft taken a falſe Oath [ or, haſt forſworn thy Jef 
in the Kings-Bench Court, the Leet of $, orany other Court. o 
Record. 


at the Leet at W.or at Hereford 
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Record, Hariſons Caſe, B. R.As,T how tooksſ# a falſeOath in the 
Biſhops Court at Exceſter,or in the Leet of S. or in the Quar- 
ter-Seſſions at Gloceſter.38, Eliz.. Adjudg.CaſHemains ale. 
Coo.4.15 Hob, Rep.p1.346.,360,But the words mult import the 
perjury was.committed in a Court of Recotd, and judicially 
there. And if the words will not bear, it cannot be firained by an 
Innuendo to its As if the words be, Thew waſt forſworn , the 
Plaintiff cannot make them aCtionable by an ſznuends , in the 
Quarter-Seſfions of S, and in the ſervice of the Court. Trin, 19. 
Ja.B. Rand 48.Eliz,, B.R. So it will not lie for ſaying , Thow 
waſt for ſworn at ob 45 ourt, Innuendo the Court Leet there, 
for it-may be the Court Baron there. And yet ic is ſaid, The con- 
trary hath been adjudged. So neither will it lie for ſaying, Thox 
wa} forſworn in the Kings Bench, tor it may be the Priſon ſo 
called, _— arp = pin # | 
It lieth for ſaying, Thow. h#ſ# procured one to commit pergury, 

87 thou art a FcAeEG of per Ak 25-Eliz.B.R. Or, ob 
ſuborned one to come ten miles to be perjured, aud given hins 
money to do it. Harris Caſe, P.5, Jac B.R.Bur if the words im- 
port he did it not, comrya. | 

© Tr lieth for charging one ſwom in a Court upon a voyer dire 


 as'wellas _ an Yue that he was forſwora ; for this perjury 
eby 


is puniſhable by the Common Law. Af.7,Car, Cawdryes Cale, 
So it is thought of theſe words, You were forſworn in your an- 
ſwer inthe Conrt of Reques7 , for this is puniſhable by the Pil- 
lory. So tis ſaid it lyeth for this, He hath delivered an m- 
eruth in a materiall thing in the Star-=Chamber, Sed Que re. 
But not for ſaying, He hath delivered an wntruth in his anſwer 


 ?athe Chancery, 8. 39.Eliz.Browns Cale. . 


. Jr will hie for ſaying, Thos art a forſworn fellow , for. by thy 
falſe Oath t how haſt hangtd as true a man as thy ſelf. Adjudg, 
Kat « Cile,and 3 g.Eliz..Brooks Calc.So for ſaying, 1.S,is mean 
ſworn,wich an Averment that it doth fignifie perjueed in the place 
where the words were ſpoken. Ad judged.B, R. © I | 

We have ſhewed before, That it lecþ for ſaying, Thow waſt 
for ſworn in the Leet at W.or [in Heretord Aſſizes , or in the 

Quarter-Seſſions at Glouceſter, and that is out of queſtion. Bur 
'x 15 fajd by ſome,ic will not lie for ſaying , Thow maſt forſworn 

Aleuct , or at the Quarter- 
"oo ' Seſſions 
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Seſſions atGlowceſter ; for it may be in ordinary diſcourſe, and 
extrajudicially,an A Judgment is cited, 44.38, 39. Elz. B. Ra 
Willis Frznebrede Ate accordingly: Yec I cannot bur doubt 
ic, for the vulgar acceptance isalike in'both Caſes, And there 
is a Record of a Jidgmenc on this fide againlt the other Judges 
ment, 38.39. Eliz. Cockins Caſe, And Hil.1, Jac. B. R, It 
was ruled to lie for this, Thos haſt taken a falſe Oath in the 
+ hogs eſſions at Glewceſter. If 1 ſay to one coming out of 
a Court where he was ſworn, Thow haſt forſworn thy ſelfe, it is 
ſaid to'be ARionable. Hariſons Caſe. And yet it 18 ſaid; If I 
ſiy to a man giving his Oath in a Court, Tox.are for ſworn, and 
ſaynot in your reffimony in this cauſe or the like,this is doubted. 
M.7. (ar. B.R, Cawdreys Caſe, This diſtin&ion ſeems to: me 
2 very nice one. 'Quere bien, It lieth not for faying,T how art @ 
falſe for ſworn manz25 Eliz,, B.Rag REES: 
© It is faid it lieth not for ſaying, T hon art a common ſwearer,, 
87 thou art a common haunter of Ale-houfes, or shown_art. 4 
common fighter,or thox art a Sabbath breaker, or thou Art 4 
Common whore-Wonger,or thou art a cammon whore , or thou 
art a whore, @ whoremaſter, or a Bawde, or thou art 4 Harlor, 
or thow. art a common breaker of the Þ ekce; or acommoen. Afe 
frazer,*or thou art an eA dulterer,or thou art 4 Fornicator,or 
thou didft lie with 1.S, or 1.S. doth tie with thee, [or uſe thy 
body] M.39.Eliz.B.R, Or thou art a Quean, or thog art 4 
Thieviſ® whore. Adjuds. Hil.17.Jac.B.R. Nor for this, Thow 
art the hackyey-whore of 1,S.Bodins Caſe, Or, Thou waſt rid 
up aud down ſtairs, 2.9. Jac,B."R. And yet for many of 
theſe ,* one may be bowid tothe good behaviour, and for 0- 
Thers bf them puniſhed by Fine, or great penalty. See March. 
'2, part. 5. It licth for ſaying ro a woman, She keeps a Bawdy 
houſe, ex houſe of Bawarie. But it licth got for ſaying, She is 4 
Bawde or Whore, albeit ſhejþe married. | And yet in Loydow 
+ a ſpeciall Caſtome it liek for theſe words, T rin. 17, Car: 


It lieth not for ſaying,T hou art a falſe forfworn Knave , or 
tho# haſt forfworn thyſelf, M.7.Ja.B.R.Nor torthis,Thow haſt 
but one Mannor,& thou haſt-yot it by ſwearing & forſmearing, 
Co0.4.15 Nor for ſaying, He was detethed for, perjury in the 
Star-Chamber Co0.4.16.Nor for this , Thou art a perqured 


Knave, 


> 


K nave, that is ta be proved by a ſtakes parting the Landof A... "7 
«2d B.Co0.4.19.Sort ina cauſe dependirfs berwixt A:an'd-B.'a 
the Kings Bench, certain Afidavits being openly. read inthe 
Court, the Defendant ſaith openly,There 16 not 4 word tre in 
them,as 1 can prove by twenty Witn:ſes ; this is not ationable, 
Paſch.15.Car. B.R. Moltons Calc. 7 | 

,. Ir heth nor tor laying, / have matter enough ageinſt him, 
for 1.S. hath found forgery againſt hin,and can prove it. Ad- 
judg, Hob. Rep. pl. 395. Nor forthis , Thoy haſt forged 4 
writing, Hob, Rep.pl.3. Nox for this, Thes getteſt thy living by 
falſe writs. Ad (4m Nor forſaying, Thou-haft made. 4 falſe 
bond or a falſe Deed|\ Paſch. 39. Eliz.B.RNor for this,Fhow 
art aV arlet,and haſt ſuppreſſed thy brother « will to deceive. o» _ 
thers of Legacies.Trin.17 . Jac. B,R.GodfreysCaſe, Nor for this, 
This i the'writing of 1.S. he hath forged this warrant. Hob. 
Rep.pl. 3. tor thefe,words. in theſe Cates are too generall- and in- 
cercala to bear an;AQicn;So if one {ay toanather,#hereas 1,S, 
bad made and ſeal: d to bins a Bill for x.li..Thow did/t. ſhew me 
the Bill releaſed,and after ſealed, thou didſt forge:that ſeal, no 
ARtion will Le for this, Hob. Rep.pl, 48.Nor for this, Thou buff 
made the Great Seal.Nox for this , Thow haft made falſe Re- 


=_ - 


cords,and doſft verifie them. Adjudged... i fo. 
. Icis very much doubted whether the Ation will he- or. nor 
lie ia all the-Caſeg,or for any. of che words following, T how.arr 
« common Drunhard, a common Rioter ; and for this ir.is yet 
Aid irhath been ruled;it will ie. AL.8.Car,B.R. Stones Cale, 
Ory Thourtacommonuight-walker, er thox art a.. commen 
| ft ye = 8. common Barrator , 07 - 4. Conmon 
Hedgerbucaker; for, for theſe a man may be-bound. tothe gpod 
OO TRE EO REENE ATECES? 
4s $7_loany mp4 4 RIO ONE AGING 
8 art 4. brantgd Rogue, M. 19. Jac, B-R. Hariſons Cale. 
And | ms os. cater ic will not Jie ES 
haft-bonght -Titlet./Harer Caſe: hou-haſt hired enetoreb mes 
or. thou, art a ſetter of Thieves to.r0b me, or. thou keepeſ men 
"with entent to rob me,or.thon keepeſt 7160 to robe, Hil 1.3. 
Fac.B.R.Bur if I be robbed,theſe are dangerous words, Bur to 
Jay, Thou keepeſt wen which de.rob me, or which Have robbed 
86comra, : SS © " And 
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-" "= And yer it Is held, that for moſt of theſe words, in this laſt 


rank, if they be ſpoken in reference to mens Trades, &c. or if at 

ſpecial loſs can be ayerred to cometo the party by the ſpeaking 
of them, that then they may be aRionable, Coo;4.15.17.20. AL. 
19. 7ae.B.R Hariſons Calc, on h 


T is held ſomewhat Cleerly, it will be for this, Tf ohe'fay to a 

Lord of a Mannor, Thoy art 4 couz.exing Knave,and keepe ſh 
conz.ening Courts to couz.en min of their Fines, 4.Jac.B.R. 

Ic is held ſomewhar cleerly, ic will not lie for thele words;and 
in theſe Caſesfollowing, 7 hou art 4 Varkt,or thou art a Rogue; 
or thou art a Raſcallr thou-art of evill name, or thox art 4 
villain, or thok art a ſlanderer, or thou art a Cheater, 'or thou 
art a cheating Knave,or thou art a Pillory Knave,or thou art 
P; conzening Knave, a vermine of th: earth, a falſe brother, 
25.Elz.B.R. Or, tho art a falſe fellow, or thou art « Lyer,or 
then art a Conſpt ator,or 3 how art 4 Rater, or thou art 4 ſower 
df wiſcord, or thou'art amilefattor, or thows arts Miſcreant,or 
thou art a draniken fellow,or thou art a baftard, or thou art an 
Heretick, or thou ari # Schifmatick, or thou art ay Hyps- 
crite ofce Church, 6r thou d5dft famiſh thy laft wife with thy 
wretchedneſs, or thow ars an Extortioney:- Tt will not he for 
fayinig, Tho art a congehing: Knave, and haſt conzened me of 
4 Oy; will makg thee i anon the Pilleryfor it, Ad judo; 
30,Eliz.B.R, Not for this,{unteſsirbe of a oldſiith) I mill 


ove thee a (Iuz,ener, for ſelling me a Saphir for a Diamond. 
Nowfor this'-Thow petteſt thy lining by cogening, orthdg 
baſftonzened 1.S.in buying Saddlesfor him:Paſed, 27%, 
'B:R. Not fot this, 7 hoy haſt rourmame and all ny kinder 
13.Eb.B.R. Nor for this, Thow art a falſe Knave ; and haſt 
conz.ened we and my two kinſmeri. Adjuds. 26.Ebz..B.& Nor 
for thisthow hafconzened all the Tewh of Coventry. Ad jude: 
F Tf wiknot le for i ying; Thou art a horng sby., and a Care 
boldly Kndve.Trin.9 .Jdc, Palmers Caſe; Nor for thy Thos - * 


 blff conzentd the Earl of Harford" of as myth as thog aft 


worth, Frin9.Jac:B:R-T neks Cife;; curia, 1 | 
o Itis very doubtful whether ir will, o> will notlie in theſe 
Allowing mirs Cafes; Then diilf bytd up thy hand at th Bar, or 


thoy haft deſerved hanging.M 4 ac.B.R Jtis in my power to © 
hang thee7. Jac. B.R: Thorn didſt deſerve banging. Trig. x6; 
Car.B,R.Qr thow deſervedſt the Pillory, or haſt deſerned to 
have thine ears nailed to the Pillory: Patch. 37. Eliz,B.R, 
To me there ſeems great reaſon, that theſe five. laſt ſhould 
bear'ar- Aon, for they neceſſarily imply the doing, of ſuch a 
thing as hath deſeryed it, yer the curtant Opinion azd,Cafes go 
the other way. E Ts he” of Oe” 7mm 
Aqad yet it is held for many, if not for any. of theſe. woxds,-if 
any ſpecial loſs can be averredto,come! to the Plaintiff by chem, 2 
4hat he may have this Action for the ſpeaking of them, allo ma- 
'ny of thele words having reference to a man in his Office os 
Trade, are Ationable,Ceo,.4ct501 7 -20 4.19. Jar. Bike Has 
riſons Cale. x57 's; erat 


E watters not. whether the Plaintiff fer forth all the circum- Sea, 13. 
Aftantial words 45 they were ſpoken, {o as he {et forth the yery Of an A- 
-words truly, as-if;heler forhghetalk be, 7#5] you be preſent as ment 
ſuch atryal berwren Auwnd.B.avd in truch it was between R& & —_ . 
B.ſorthe hkeJand he fay,[le warrant you B, dare not be there, where, &- 
for he is broken: Hil. 1.7 .B.R-Fac.. Johnſons Caſe. what A- 
An AR&ion will lie for theſe words,/ will juſtifie that Bams x Y<rmenr 
acreſſury to the Burglary for which C.D-was hanged, without *neceſſi 
averring that be:was hanged for-fach a Burglary. Tring 9. Jac. whare- 


If an- Action be brought -fox- ſaying -words, . as z Thou has muſt be 


ained nix Mare, art mean ſworn, or the hke, there muſt be an ſhewed in T: 


averment; that the wordshave ſuch 2 meaning in ghat Countrey, be 
burthis-is confidently denied by ochers : | ſee in March. f.48. the to main-. 
faſeway isto averit-: -: nt 0.111517, teaches 
If an ARion'be brought for ſaying,” A man hath killed I,S. Aftionger r 
and he ſue for this-ſlanderx, it need not be averred, that the __ 
:fakd to be killed is dead, Adjudg.B.R, Cook.q4, 16x Mob.'Rep. 
:p:1.x.: and this ſceems-to.me clear Law, yet bath been much op- 
ſed, COOELAG SH BG 
4 the ſlander be upon a report; ic muſt be averred, that there 
was no ſuch report, H4.4. Jac. B. R.Lady Meorriſons Calc, and 
Paſoh 42.6 Ge;Ge.B Myles Ol hajengs : | wy 
%S ; .3 . 
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Office of 


—"Tran Action beBrough: tor laying, Thou waf in rhe. Gael 


at S. fot robþing,&c: heneeds nor aver.that he.was.not in Gael, 


| bur this 13:the belt pleading: Sprat and Haynes Caſe, 


By the bercer opinion this Action will ue for a ſlander.in an- 
ether Tongue, or by a ſtrange word, without averment of the 


meaning ot the words, Hob. Rep.pl. £65. 268. Man, Fol.'18. 
.Butanavermeat of ſpecial dammage is not neceſlary, in caſe 


where the words touch or concern.a mans life, liberty , 'or mema- 
ber; or any corporal puniſhment, or which ſcandall a man in his 

Trade, or which charge .him with any great infectious 
diſeaſe, by reaſon of which he muſt be ſeparate trom humane ſc= 
ciety.' Bur if they be in fcandal of a mans Title, or in other cales, ' 


there mult be an allegation of particular damwage; yet the beſt 


way in all theſe caſes is to alledge ſome ſpeciall dammage,if the 
Caſe will bear it, | 

If any words be ſpoken (in themſelves not” aRionable)) of a 
young woman or man, charging them wih Incontinency'or be 
therwiſe, by which they 16ſe their match,or-of any man by which 
'he loſeth an office, ſervice, or-preferment be{ſtands for, his loſs 
-of the match, or office, &c.-mult be\{pecially averred, or elſe it 
isnot good. Paſch.x 5.Car.B.R, Axes Cale.. Sanderſons Caſt, 
Sr TCa Col. cf oft, $12 290 21 on DOUSA. mf, 
* Soifany words of paſſion onely\y8t-aQiotiable,: be ſpoken, 
asto ſay, A man Bfortwern, he'is a Rogue, Villain, or the like, 
Fpecial Avermenc of loſs; { 90.4157 oo LD 
- There are other words which concem matter tmecrly [piri 
and determingble in the Ecclefialtical Court only,as' forcalli 


If any AQtion be $1717 them,'1t-nult be maintained bya 


: 2a mana-Baftard, an Heretick, a Schiſmatick , an Adyoute» 


rer, a Fornicator ; for calling of a woman aWhore, or chat» 

ging her with any particular aR of Tncontinency , or'the kke ; 
in theſe Cafes with an :Averment of a particular damingoe, 
an Aion will lie/at the Common Law, as it is adjudged: in 
Ani Davis Cale, (00.4.17.4.a9d F.20 4,27 H:8,14c: the 
Regiſter F.5 45 # Hy EY * 

8 Sy PophamChief Juſtice, Tf"one fay of a womatthat is an 
- Jnholder,7hat ſhe bath #-great infeit ions diſeaſe ,' by which ſhe 
Joſes ber Gueſts, an ation will he; this be. taken With 


_ 


{Sion of the Caſe. 


an Avyerment of that particular dammage; otherwiſe an Action 
will nor lie, unleſs che diſeaſe be juch for which ſhe ought to ſe- 

parate her ſelf, or to be ſeparated by the Law from common ſo< 
£<1ety.Co0,4.I7e. | : 

* Axe and Moods Caſe cited before, the Plaintiff. being a. Dy 
er, brought an Action fortheſe words , Thow art . not. worth « 
Groat,z adjudged that the words were not Actionable , becauſe 
that many aaain his beginning is not worth a Groar, and 
hath good ccedit with the world, Paſch,x5 .Car,B.R, Buc in this. 
Calc it wasagreed,char if the Plaintiff had averred ſpecially thar 
he was thereby damnified,and bad loſt his credit, 10 that.none 

- would truſt him,with ſuch an averment the Action would bave 
layen. 

Ja the Caſe of the Foreman of a Shoomakecs ſhop, cited be- 

fore,for theſe words, {t ;5 no matter who hath him, for he will 


.cxt hins out of doors, the Plaintiff averred, that che common ace - - 


ceptation of theſe words, inter Calcearess,is,that he will beggar 


his Mafter, and make him run - way, and ſhewed a ſpecial dam-- 


mage by rhe ſpeaking theſe words, and it was adjudged that the 
Aftics would lie, which I conceive was onely or the particular 


dammage; for to ſay of a fervant, that he doth cheat, cone, 


or defraud his Maſter, or that he will beggar his Maſter, % 


the like, will not bear an Action without an Averment of a par=- 


ticular dammage. M15 .Car. B.R, «3 
' And in this Caſejt was faid by the Ccurt,that fer ſome words 


gn Actica will lie without an Avermeat of any particular dam- . 


mage, as for calling of a may Thief, Traytor, and the like; and 
ſome words will aot bearan ARtion-without'an Averment. of ' a 
particular dammage. As if a man ſhall ſay of another ,: that he 
« kept hu wife. bafth , and ſtarved her ; thele words of themſelves 
will not bear an AQion ; but if the party 'of whom they were 
ſpoken, were to be mar another, and- by theſe words. is 
Hindced; in ſuch Caſe, 
-mage, an AﬀRion will he, + t bb FI 
So likewiſe inthe Cafe of Dicks. and Fexne, which T: cred 
before, where one ſaid of the Plaintiff, being.a Brewer, 'thar he 
wonld givea peck of Mault to his Mare, and lead her to the 
- water ro drink, and (be ſhould pift ws;goed Beer as — 
2 | . Brewea; 


| Averment of the particular dare 


b O 
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 Brewed; it was reſolved that the words themſelyes were not 
aRionable, becauſe of the impoſſibility of them, But ic was a» 
greed by the Court, that .if there had been a.ſpeciall dammage 
alledged, as loſs of Cuſtome,or the like, the Action would bave 
layen. A.15.Car. BR. Yigg 512, F le 
. © Haws Caſe cited likewiſe before; one faid of him, that he had 
- Jpoken againſt the Book of Common Prayer, and faid , That 
it was not-fit to be read in the Church, ter which he brought his 
AQtion, and ſhewed how, that by reaſon. of the ſpeaking of 
-cheſe words by the Defendant, he was cited into the Ecclefiaſti- 
cal Court, and had paid and expended ſeveral ſums,8c.adjudge 
ed that the words themſelves were not actionable,becauſe if they 
had been true, they charge him onely with an offence againſt a 
penal Law, which doth not inflict corporal puniſhment, bur for 
I of .penalty. AL. 17. Car. B. R. Butit was 
= » that forthe particular dammage-:the Action would 
x10, ; wo , 
- Thatin all Caſesfor words;where there is any rhing that is 


the cauſe or ground. of the action, or tends neceſſarily. to. the 

maintenance of it, in ſuch Caſe the action will not: lie , with- 

out that thing be Expreſly averred to be, ornotto be , as; the 

Caſe requireth.Haſlewood and Garrets Caſe cited before; who- 

- ſever is he thats the fallelt Thief, and firongeft in the Couaty 

of S alop,whatſoever he hath Rollen,or whatſoever he hath done, 

Thomas Haſlewood is falſer then he ; reſolved that the words 

were actionable,with an A verment that there were Felons withe 

. in the County of Sx/op,but for default of ſuch ayerment;the | udg- 

. ment oivea in the Common: Plea? was reverſed in this ct, 

+ Paſeh. Fac. B.R. | b $1: 19057 fray 

.. Note Reader, if there were no Felon: in that County (which, 

- will rather be intended, if it be got averred, that there were 

' ſome) chen the ſpeaking of the waggs could be 'no (lander. to 

- the Plaintiff ,-and; ſo'no, Acc lie: Hob; Rep. 309. 

*Blaxds Cale cited beſore; he brouFfit an Action againſt A, B. 


' for ſaying, Fhat he was ndiftedfor Felony at a Seſſions holden, 
&c.. and did not-aver that he was not indicted; aud after 
a verdict: for the Plaintiff , Judgement was ſtayed ,. becauſe 
there wasnoaverment, w#:ſupre, ' Note, if -he: were ——_ 
| | wW 


- 


Afton. of the. Caſe. 


which he doth tacitly admit, yet no cauſe of Afton , for the 
words in themſelves are not Acionable, Hob. pl. 209. 
Zohbnſon againlt Dyer, the Defendant having communicati- 
on with the Father of the Plaintiff, ſaid to him, / wi/ take my 
Oath that your Son ſtole my Hens: And the Plaintiff did nor a- 
ver thar he was his Son, or that he had but one Son, & there. 
fore adjudged that the Aion would nor lie in this Caſe; if 
he were not his Son,then no cauſe of Ation. X4.15.Car.B.R, 

One Clark ſaid that he had a fon in Nottingham-ſhire 
who had his Cheſt picked, ard one hundred pounds taken 
otit of it, in one Lockſmiths houſe , ard I thank God I have 
found the thief who it is', it is one that dwelleth in the nexe 
houſe,called Robert KingFon 3 upon which King#ton brought 
an aRion, andhada verdiQ, and it was moved in arreſt of 
Judgement , becauſe that he did not aver that he dwelt in the 
next houſe. Paſch.7. Iac.B. R Crook. One ſaid that Pritchards 
man robbed him , who brought an aQion , and did not aver 
that he was Pritchards man ; and therefore it was held-thar 
the aRion would not lie , and the Juſtices in this-caſe would 
not give judgement, 

Non conſtat in this Caſe, that the Plaintiff was the party 
of whom the words were ſpoken ; for there might be an- 
" other of the ſame namedwelling elſwhere, and therefore he 
ought to aver that he dwelc in the next houſe, that he may be 
certainly intended to be the ſame perſon of whom the words 
were ſpoker, 


'T HE Defendant may plead nor guilty; or if the Plain- FRY 14. 
tiff ſue upon ſome of the words , when all together are Whar Hall be 
not aftionable; the defendant muſt ſet them forth at large , aid 2 good 


(Co0.4.13.19. ).as he ſpake them”, and traverſe, or juſtifie, or m_—_ _— 


plead not guilty to the reſt of the words, as the Caſe is. (0. 
New book of Entries , f. 24. 4. 25. 4. 26. or if the words be 
true, and he be able to prove it, he may juſtifie the ſpeaking 
of them; 'as if Iſay 7. $., was perjured, I may (hew he was 
ſo' in the Starchamber ; or he is a thief, I may (hew he was 
attainted of Petit Larceny.” . + ' 


It is not a good juſtification for calling one 'Murtherer , Iuſtif cacion. 
c M 


ro 


% 
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to ſay there was 's murther done; and the Plantiff was in- 
_ died for it, or that the common fame was he did it. Dyer- - 
236. Broo.127, New book of Entries, 26, 27. Nor car one 
juſtifie for charging one with a Felony after he hath a pardon. 
Hob. Rep. pl. 106.71. To fay a man was indifted for Felony 
at S. it may be juſtified, if it be true. Hob. Rep. pl. 289. bur 
the words are not actionable. So in a charge of Perjury it is 
not a good. juſtification to ſay he ſwore ſuch a thing in a 
Courrt falſly,unleſs he add this, knowing it to be falſe. 34.38. 
& 39. Eliz, B. R. Willi Caſe. | : 
If one call a man Thief, he may juſtifie it , for that he ſtoke 
aſheep. Hob, Rep. f. 258. 27. H. 8. 22. bo 
If T. S. fay to another , 7. S. isa Thiet to 7. S, and to me, 
and in an Action brought by him , I juſtifie for a Felony done 
to me only, this is not ſufficient ; for the charge is of a double 
Felony, and the juſtification to a lingle Felony. 27.21.Fac.B.R, 


Sea. 15. | | oy where the words that are found do not agree with 
Where the | the Declaration in the ſubſtantial and eſſential form, 
Verdi& of that in ſuch cafe they do not warrant the Declaration : Bur 
the Iury will. if rhey do agree in the ſubſtantial and efſencial form, though 
maincain the : d hey d T | 

© Declaration Mey agree not in every word, yet they do well warrant the 

* and the Aci- Declaration, and by conſequence maintain the Aion. 
on, or net, Sydenham againſt Ian, tor theſe words, If Sir John $y- 
* denham might have his will , he Would kill all the true Snbjefts 
in England , and th: King too ; and he 1s a maintainer of Pa- 
piſtry , and Rebellious perſons, The Defendant pleaded other 
words , and traverſed the ſpeaking of the words modo &- for- 
ma, &c. the Jury found that he ſpoke theſe words , (v:z.) 
1 think in my conſcience that if Sir John Sydenham might 
have hi Will, he wonld kill, &c. and find all the ſubſequent 
words before alledged. In this Caſe ir GRIT againſt 
the Defendant. Heb. Rep. p.252,pl.313. Bur this Caſe not- 
withſtanding is doubted by ſome. : wy 
vb Fenner againſt Mutton, in an Attion upon the Caſe-for 

Ex; words, which were thus; Nicholas Fenner procured eight or 

ten of his Neighbours to perjure themſelwes 3. the Defendant 

pleaded not guilty;and'the Jury find that theDefendant faid, 
| _ : Thar 

"'# 
I. 


: Aftion. of the Caſe. 

That Nicholas Fenner had canſed eight or ten of his Neighbors 
to perjure themſelves. MM. 4. 7ac. B. R, This was doubced by 
Tanfield Iuſtice , and by him held not a ſufficient VerdiQ to 
maintain the words. T 

 Chipſam againſt Jeek for theſe words , Chipſam # a Thief, 
for he hath ſftollen a Lamb from A. and Geeſe from Band killed 
them in my ground: Iflue was joyned whether the Defendant 
ſpake the words modo & forma, &c. the Jury find that the 
Defendant ſaid ,. That the Plaintiff Was a T hief , for he hath 


ftollen a Lamb from A. and killed it in my ground ; but they }. - 


find that he ſpoke nothing of the Geeſe : yer it was reſolved 
that the finding of the Jury did well warrant the Declaration 
ofthe Plaintiff, Hil. 3. Jac. B, R. 

Norman and Symons Caſc ; the Plaintiff brought an AQi- 
on for words and declared that they were ſpoken falſe &+ 
malitioſe'; the Jury find the words ſpoken falſo & injmris/e ; 
add it was adjudged that the ARtion would not lie, becauſe 
the finding of the Jury doth nor warrant the Declaration in 
the ſabſtantial-form of ic. Trin. 7. Car. B; R. : | 

Burges brought an ARtion for theſe words, Brrgss # a 
maintainer of T hieves , and a ſtrong T hief himſelf; Iſle was 
joyned whether the Defendanc ſpoke the words modo &- 
forma, and the Jury found all the words except the: word 
{ frong ] and in this Caſe the Plamiff had Judgement. 


6.E.6. Dyer f. 75. fol.:1; Here we may obſerve, that chough ' « 


every word alledged-in the Declaration be not found, yet the 
effential and ſubſtantial form of the words b:ing found, thar 
is ſufficient co mujnrainiche Declaration. This 1 ſay you may 
obſcrve, not only by this Caſe, but the Caſes. alſo before pur, 
Barber brought an AQtion againſt Hawley for theſe words, 
John Barber and his children be falſe T hieves;men cannot have 
their Cattel goinggupon tht: Common, b#t they will kill chem,and 
eat them,&c.Iflue was joyned whether the Defendant Ipoke 
the words none & forma ,. arid the Juty found that he ſpoke 
theſs words, vw: Men cannot have their (attel going upon the 
Commun; but John Barber and hu chitdv er Will kill them With 
Barbers dopy;ir-this caſe it was adjudged for the Defendant. 
The Aftoniis brought for ſayirig, / know himto be a T hief ; 
2 | Mz 7 - _ 
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and the Defendant pleaded other words abſque hoc , and 


che Jury find he ſay, 7 think, him tobe aThief; this is not 
tufhcient, See Hob. Rep. pl. 213. | 

If one ſay to another of a woman paſſing by, She is a 
witch, and bath bewitched my (| ned Spoons the Plaintiff ] 
and Verdi is given for the Plaintiff , now it is out of que- 
ſtion. Paſch.18. Zac. B. R. Roberts Caſe, 

If the Declaration ſay , that the Defendant ſpake of the 
Plaintiff theſe words, Eyres [ Innuendo the Plaintiff } 5s @ 


Thief, and VerdiR be given hereupon for che Plaintiff, this 


is g00d and made certain. Eyres Caſe. Adjudg. 2.7./ac.B.R. 

If one bring this Ation for divers words, whereof ſome 
are, and ſome are not Afionable , and the Jury afleſs dam- 
mages for all cogether , this is Errour and cauſe to arreſt the 
Judgement. Bur if it appear they do diſtinguiſh them, then 
it is well. 25. E/iz. B, R. Out of all this takenotice it is good - 
policy,when one lays his Action for words, to ſuppoſe the A. 
Aion for divers ſlanders,as for words ſpoken at ſeveral times, 
and ſeveral ways, that in one of che charges the Pliintif may 


Ms eto hic the very words, or the ſubſtance thereof, 
Wetave. done with ARions of the Caſe fot flanderous 


Sea. 1, 
ComraR » 
what ir is. 


words; and now we come to other ARions of the Caſe which 
have teference to mens Deeds: And we ſhall begin with 
theſe which ariſe about ContraRts, and concern Aſſumpits, 
The which having ſo near a reference to Contracts, for that 
every Executory Contract doth import in it an Aſſumplie,we 
muſt of neceGiry premiſe ſomething ( at lcaſt ſo much as may 
neceſſarily tend co the clearing thereof) concerningContrats. 


— 


CHAP. XV. 
Of a Contratt. 


V E (ſhall not ſay any thing to ContrafQts or Bargains 

about Free-holds,having ſpoken thereto ip another 
Treatiſe; but to agreements about Charcels, and the like : And 
ſo a Cqntract taken largely, is an agreement berween two or 
more, concerning ſomething to be done , whereby both par- 
| tics 
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ties are bound each to other ,, or one is bonnd co the other. 
Byt more ſtriQly it is taken for an agreement between two 
or more, forthe buying and ſelling of ſome perſonal goods, 
whereby property is altered, | | 


Heſe ContraQts are of divers kinds ; for ſome of them 
are in Deed or Expreſs; and ſome of them are in 


Law, orimplicd. Thoſe in Deed or _—_ are ſome of them , 


Abſolute, and ſome Conditional. And both theſe are ſome- 
times in writing, as Obligations; Leaſes, &c. { of which we 
have nothing to fay in this place: ) And ſometimes by word 
only. They are alſo ſometimes clad with a conſideration, and 


$eR. 2; 
ow many 


kinds of ir 
kere be. 


have _— pro quo in them, which is the material cauſe of the Hydro quo. 


, when ſome recompence in Deed or in Law is given, 
which maketh ic eas, and AQionable. And ſach a Con- 
' traRt is defined to be a Covenant or Agreement with a law- 
ful-cauſe or conſideration. For ſuch an Agreement, concern- 
ing perſonal things,ovght to be executed witch a recompence, 


Contra 


or to be ſocertain, as to give Aion or other reniely for the | 


recompence. And ſometimes they are alone and withour 
conſideration, and then if it be by word, and not in writing 


under-hand and Seal, it is Nwdwm pattnum, which is faid co be Nudum pa- 
when there is no conſideration, or cauſe of the Covenant it fun. 


ſelf. 
Theſe Contrafts alſo are ſometimes real, when they are a- 


bout Land, as where one doth agree co give one hundred: 


ounds for a Leaſe for years of Land, or to give ſo much in 
ent for ſucha Leaſe ; and ſometimes they are perſonal, as 
when they are of and abour a perſonal thing; as when one 


doth ſell a Horſe for money. Alſo ſome of them are exempted, 
when the thing agreed to be done is preſently done ; or they - 


are executory, when all, or part of the thing agreed to be 
done is yet to be done : And this is an Aſſumplic, Finch, 451, 
Dyer 336.( 00 4.44 Plow.1.30. 140.308 Dyer 30.14.H.8.19 

They ace alſo (ingle and ablolute, or conditional, and with 


Aiſumyſic 


reference. Contracts in Law, or implyed ContraRts, are ſuch Conmaas in 
as do not ariſe from che ſpecial agreement of the parties, but Law. 


are madc by the ARand operation of Law; as where: an 
; M 3 Holtler 
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Hoſtler giveth my horſe meat, or x Taylor maketh 'N 
ment, oe the 6ne ſhould be paid for his meat, and o—A. wa 
for his work ; and the one may keep the garment, the other 
the horſe till they be paid; or if they deliver the thiogs, 
they may have an aRion of Debt or the Caſe for their re- 
compence z So where one doth finde my goods, be is charge- 
able tro me, by reaſon of his pofſeffion in an Aion of the 
Caſcupona Trover and Converſion. So if I come into an 
Inne, and call for proviſien, the Inn- keeper may have an 
ARQion of Debt or the Caſe for the money. Fincheſley, fol. 
180. So he 'rhat receivech moriey to' my uſe, 6r to' deliver 
over to me, is chargeable in Law in an Aion of Account to 


_—_ me 25a Reeeiver. And he that encreth intro my Lands, and 
taketh the profics thereof, is by Law chargeable ro me as my 
Bailiff, Soif a Liberare be delivered to the Clerk of the 
Debt. Hamper, who hath Afſ-ts in his hands; an AQiion of Debe 


lieth againſt him. So ic doth upon every Judgement. And it 
is thought by ſome, an ARion of rhe Caſe apon the Contra 
in Law may lic in ſome of theſe Caſes, 


Se8.. 3 If a Feme Coyert {11 the goods of her hushand by autho- 
What ſhall be > rity precedent from hint, 6r if he do freewerds agree to 
faida good it,orif he do not diſagree to it during his life timezin the two 
parol contra&, firſt Caſes clearly, and( as it ſeems ) in the laſt alſo ; this ſhall 
c _ _ binde the husband, and he or any other cannot avoid ir,27.H, 
« oh oe Þ 8.25. So if the wife buy any thing by authority general, or 
contra& , and ſpecial, from rhe husband,or wirttotic authoricy,ifir be for ker 
where one (bal necefſary zppare!,the husband ſhallbe : charged by theſe con- 
charge, Oe trafts: Sq where the wife dochuſe ro bay and fell and mymnage 
__ .c the «ſtare of the Husband, chere- her conrradts (hall binde 
another. — Him; but if ſhe buy any'ching for her hnsband; or to his ofe, 
Femecovert., Withour any-authority'general, or ſpecial, from him, he'half 
. '. not becchacged by this conraft although rhe thing/boaghe 

be ſpent ir his hone. And yer if he agree toit"after the duy 

ing; it ſhall binde him: 2t . H7. 6: 26; H.6.22\ ot VB. 62. 

And in theſe cafevin che foir rhe contraft may be ſeeforth co 

be made by the husband himſelf, when ir is made by His wife; ? 

Servant, The contraRof the ſervant in buying will binde'rhe _— 
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and make hitn chargeable to an Aftion for the things boughe 
in all theſe Caſes. -. 1, When the ſeryant is a known and a 
common Bailiff co his Maſter, and is uſed ro buy for him,and 
he doth mencion his Maſter in the bargain , and buy. for him, 
2, Where the Maſter did give a precedent authority ſo to do, 
and bedoth mention his Maſtgcs natne-in the bargain, and 
buy for him, though the Maſter never have the thing boughe; 
and in theſe two Caſes the contraRt is good, though the 
Maſter have no notice; and any friend may be a ſervant in the 
laſt Caſ:s3 for if my ſervant, by my appointment, buy any 
goods for me, or to my uſe, by this the property of the 
goodsare in me ; and this ſhall be ſaid my buying, and I may 
be compelled to have it. Trin. 9. Jac. B. R. Moores Cale. 
3. Where the thing bought doth come co his Maſters ule,and 
hedoth aſſent to ir ; but. if it do come to his Maſters uſe, and 
he doth not agree to it, contra. eſpecially where the chings 
are unneceſſary. 4, Whenhbe doth after aſſent to ic, though ic 
come nor to his uſe; for a ſubſequent aſſent is equivalenc 
to 2 precedent authority, and the Seller may bave an Aftion 
of Debt againſt the Maſter z and if the ſervant do make any 
ſpecial promiſe to pay the money, he may have an AQtion of 
the.Cafe againſt che ſervant. Fitz. 207 27, ef. 5. Plow.It, 
F. N, B. 62, Do. & St.a. 137+. Dyer. 237. F.N.B. 120, 
G.11. H 6.20, 21, H.7.4e. And it ſeems thele contrafts are 
g00d, albeit he doth not uſe his Maſters name, Bur in ether 
Caſes the contract is void as to the Malter, and will not 
binde him. So in ſelling the Maſters goods or chattels, the 
contraRt of the ſervant will binde the Maſter, and alcec the 
property of the thing ſold,jn theſe following Caſes.1, Where 
the ſervant hath a precedent authority, general, or ſpecial, 
from the Maſter, to ſell the thing ; andin this Caſe the con- 
craRt will binde him, albeit he pay not his Maſter the money, 
and he have not notice of the contra. Bur if he give away 
the thing, contra, 2. Where the Maſter after notice of the 
ſale doth agree toit, 3- Where albeit he have no ſuch autho- 
rity ; yetif he be a common and known: Bailiff, and uſe to 
buy-and ſell for his Maſter. And if ſuch a ſervant ſell or 


pledge his Maſters Horſe, or exchange his Ox for Whom 
| . . 


_— 


RR 
—— 
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that cometh to his Maſters uſe, this is good,and the party that 
hath contracted with him, need not averr that he had au- 
thority from his Maſter. And in all theſe , and ſuch like 
Caſes, the Maſter may ſuppoſe the contraRt to be made with 
himſelf; and ſue in his own name for the money, 2s per al- 
terum fecit per ſeipſum facit. 2 30. Noy : 10. Fincheſley, 
66. Brook Contratt.24. If Iſend my ſervant toa Marker or 
Fair to buy any thing for me, and do nor tell him of whom 
he ſhall buy ir, in this Caſe, of whomſoever he huy ic, I ſhall 
be chargeable: Bur if I bid him buy ir of one man,und he buy 
ic of another man, in this Caſe I (hall not be chargeable.D.&- 
$t.4.137.S0 if I bid another deliver my ſeryant what he (hall 
call for, and 1 will pay him ; in this Caſe I ſhall be 
for whatſoever my ſervant doth fetch. Coo. 8. 145, And 
ſervant that hath authority to ſell my goods, do ſell and wh- 
rant the goods, this is a good ſaleto binde me z but the wat- 
rantic will not binde me. 11, E4.4.7. 

If a Taverner, or M:rcers ſervanc, or a Parker, Bayliff, or 
Shepherd that hath the cuſtody of his maſters goods,and per- 
haps power to ſell them, do give away any of them, this 
gitt will not binde the maſter, and therefore he may ſue them 
that ſhall meddle with the goods upon this gift. Noy 110. 
Broo, Done 56. 

If my ſervant be ſent by me to onEthat doth ow me money, 
for it, and he pay ir to him,tbis doth diſcharge himand binde 
me. Burt if he go without ſending, or with a counterfeit let- 
rer or meſſage,and the party deliver the money, this will nor 
binde me, nor diſcharge him; and yet if the money come to 
my uſe, and I agres to it, it will binde me,and diſcharge him, 
Doc. &: St. 138. 

If I make a man my genera] receiver, & he receiveth money 
of a Debtor of me that am his maſter, and maketh him an 
acquittance, but doth not pay the money to me, yer this pays 
ment ſhall diſcharge the debrorgbut if he make an acquitrance 
to him, not having received the money , this will not binde 
me nor acquithim, So if he take a Horſe by agreement for 
the debr,chis will not binde me. And yer if I by writing make 
another my general receiver, and give him power thereby to 
make 


2 — 


Aftion of the Caſe. lb 


make acquittances,und he make acquittances of debts not re» 
ceived,this will binde me,and quir them. D.and Se. 138. No 
I11:Andif the Receiverexceed his power, if I do afterwards 
agree to it, it will be a good Bar to me.D. & St 130.131, 

A Traytor-or Felon after his offence, and before his con- Felon. 
vition, may Boxa fide ſcllany of his goods to maintain him- 
ſelf. Coo. 8,95.171. | 
_ All. Contra e by an Infant under one and twenty Infanc. 
years old, thongh bur a day, are nanght and unbinding, and 
chough never ſo much to his profit; nor hath a man any re- 
-medy in Conſcience. (9:9.87.Plow. 364.10 H.6.14. Anſtins 
Caſe, 1.9.7ac. Save only ſuch contrafts as are for his neceſ- 
ſary Apparel, Food, Phylick, or Schooling. Coo./wper Lite. F. 

172. 18.Ed.4.2. Yet ſoine fay, if he fell a Horſe or goods, 
and deliver ie with his own hands, that this is only avoidable, 
not a void contraR4.26.H.8.2.21. H.7. 39.18. Ed 4.2, But 
it ſeems he cannat ſue for the money, but he. may take his 
horſe-or gbods-again, or ſue for them. . And if he buy x 
horſe, and give earneſt, and the ſeller break with him,be may 
have an AQtion of the Caſe, but ſhall recover ſmall dammages; 
"for the earnalt is recoyerable again in an AQtion of Account. 
Heb. Rep.pl.96. and he may avoid his own AQts. 
 Butan Ideot, made fo by Gods Hand, whiles he is ſo, if he 146: 
-doth make any ſuch contraQ, it ſeems himſelf, not any other 
cannot avoid it, eſpecially if he make himſelf fo by his 
drunknefs or paſſion, or the like. Co0,4.127. 

Executors and Admlniſtrators regularly hill be charged Executors. 
with, and take advantages of the contracts made by their 
Tcſtators. Coo-9. 86. Plow. 82. See for this 'my Book of Com- 
mon Aſſurances, 


Wo things only ſcem to be necefſary to the making Sea.'4 
up of a good and binding contract;ſuch a one asto pro- 


-duce an Action. I. That there be'a- good confideration ; for ſelf,to raiſe am 


if chere be none, orno good confiderarion( that'is )there be a gun, 
no benefit co the party by whom, nor prejudice or crou- 
ble to the parrty to whom the promile ts made, che contract 
isyoid.; And ſo allo it is where _ _ 

| 2. T 
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2. The agreement muſt be perfe; for if it be only in ince- 
prion, thar there be a Treaty and no perfeRion, it is but 
communication, which will not bear up an Aﬀion. Coo, 10, 
102 76. Dyer. 356. 17.Ed. 4.4. 9. H.7.21. 10.H.7.6. 

If one'make a Leaſe for years in-conſidaration of a Renf, 
there is in this 2xid pro quo,and the conſideration is good on 
both ſides to raiſe an ation. Kelw.69. . 

If 1 lend one money, and thereupon enfeoff me of 
Land, and by agreement I am to have the profits of the Land 
till he pay me my money ; this is a good contract, and it 
ſeems I can bring no Aion for the«money whiles I have the 
land. Fitz, Debt. 100. | 

If I agree with another to give him ſo much for his horſe, 
as 7. $, ſhall judge him to be worth ; when he hath judged ir, 
the ContraR is compleat, and an Afton will lie upon it, and 
the buyer (ball have a reaſonable time to.demand the Judge- 
ment of 7. S,andif 7. $.die before Judgement,the Contrat 
is determined. Plow. 6. 14. H. 8. 19. But then it ſeems the 
horſe muſt be delivered, or money paid, ere the property will 
alter, or Aion lie for the money. So if an Agreement be, 
that thee buyer ſhall go and ſee the thing, and if- he like it,Chall 
give ſo much for it; and he when he ſeeth it, :doth once de- 
clare his liking of it, and thereby his bargain is perfeR, he 
cannot afrerwards diſagree toit, and then ARion will ariſe 
on both fides. 18, Eg. 4. 16. andifhe once diſlike,hereby the 
Contra is derermined. 18.E. 4.16. | 

If the Contract be to pay part of the money preſently,and 
-. the reſtat a day to come,and the feller give him time till that 
day to refuſe, in this Caſe, if. he agree before the day, the 
Contract is compleat, and reciprocal Actions will lie for the 
things and money. Dyexr. 99. 

If the Agreement be, that he ſhall ſee the thing, and if he * 
like it when he hath ſeen it, for ſo much money he ſhall have 
| it, inthis Caſe when he hath paid the money, and agreed.to 
' haveit atthe Rate, the Coneract is perfect, and Actions will- 
lie. 7: Ed. 4.1. 4g | 

If a Contract be made for ewenty buſhels of corn at-a_ 
price, and that the buyer ſhall pay forthem :as- he doth fetch 

| | them, 
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them, this is a good Contract, and the party muſt pay for ic © 


as he doth fetch ir, or. the ſeller may refuſe to deliver it. 
Dyer. 30. 


If -the Contract be to have, for Cattel ſold x./:. if the Ven- - 
dor do ſach a thing, elſe xx. /;. thi: is a good Contract, and - 


certain enough, and Actions will lie accordingly. Perk. Se. 
712,714. | 

. If I fell one Wares for xx./;. to be paid when they are de- 
livered, this is a good Contract; and when they are delivered, 
and not before, the Action will riſe, Fitz. Debr.56. 

If 1 ſell a thing to another, and no price is agreed upon, 
and he take the thing into his hands,yer the Contract ir ſeems 
is g00d;& if ic beWine, or any ſuch like thing,the certain price 
—_ is known,and ſet by Law , the ſeller may ſue for {o 
much money in certain.But in other Caſes he muſt in hisActi- 
on ſurmiſe that he promiſed to pay as mich as it was worth, 
and averr it was wotth ſO much in certain,Tr.3.7ac. R. R. 


O make a- good Contract, co alter property of a thing Se. 5. 
To alter pro- 


1. That the party ſelling, have an Ownerſhip in the thing, P***?- 


in-ſale thereof, there are three things required. 


or a power from the right Owner to ſell ic ; or elſe chat the 
thing be truly and without Coven. fold in a Market Overt, if 
iÞbe ſaleable there. | 
2. That there be a good conſideration in the Agreement. 
2. That the Agreement be pzrfect and conſummare. For if 
there be only a parly abour a ſale, and no perfect Agree- 
ment, this is no good Contrict.on which to ground an Acci- 
on. Coo.5. 83.7 low. 302.479. Dyer.98.Sec in Property Chap. 
A Bargain and Contract of Goods and -Chattels may be 
good without any ſuch ſolemaity as is uſed in the bargain 
. and ſale of Lands, as Deed indented, Incolment, &c. For it 
may be by word as well as by writing, witch -or without any 
words of bargain and fale, as well as by thoſe words, by a 
Deed Parol as well as by a Deed indented, and that wichour 
any Inrolment at all, and without any delivery of any part of 
the things ſold, or atiy piece of money ( as the manner is) in 
the-name of Secilin, But in w Caſe alſo, ſome, reſpect 
2 is 
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ist0 be had unto the cauſe and conſideration of the bargain, . 


' as well asin. the Caſe of the bargain and ſale of Lands. For 


howſoeyer, perhaps inthe Caſe of a Grant or bargain, and 
ſale of Goods or Chatrels by Deed in writing, the conſide- 
ration is not material ; And that if a man do by his Deed un- 
der Band and Seal, bargain and fell Timber trees, or any 
other thing without any conſideration at all, the ſame may 
paſs well enough ; yet if the contrat be by word, or by 
writing ſealed, and not delivered, if- there be no conſidera- 
tion, or no good conſideration of it, it is of no effect at all, 
And therefore if a man by word of mouth fell co me his 
horſe or any other thing, andI give him, or promiſe him no- 
thing forit ; this is yoid,.and will not alter the property of 
the thing ſold. But if one ſell me a horſe or any other thing. 
for money, or any other valuable conſideration , and the 
ſame thing is to be delivered co me at aday certain, and by. 
our agreement a day is ſet for the payment of the money, or 


all, or part of the money is paid ia hand, orl give earneſt 


money ( albeit ic be but a penny) to the ſeller, or I take the 
thing bought by agreement into my. poſſeſſion , where no 
money is paid, earneſt given, or day ſer for the payment; in 
all cheſe Caſes there is a good bargain and ſale of the thing,to 
alcer the property thereof ; and in the firſt Caſe I may have 
an Action for the thing, and the ſe!ler for his money ; in the 
ſecoud Caſe I may ſte and recover the thing bought ; in the 
third I may ſac for the thing bought, and the ſeller for the 
reſidue of the money ;' in the fourth Caſe where earneſt is 
iven,we may have reciprocal remedies one againſt the other; 
and io the lalt Caſe,the feller may ſue for his money. If A.ſell - 
Cloth to B.-for cen ſhillings, and B. takes away the Cloth 
againſt the will of 4. in this Caſe A. ſhall have an Action of 
Treſpaſs againſt Z.-and if .. ſell the Cloth to B. for ten 
ſhillings, in his election to make it'a bargain or nor; and if 
he will, he may keep his Cloth untill the other pay him; and 
if, eL. ſay nothing, but doth ſuffer B. to take it away, he 
may make it a bargain if he will, and bring an Action of debt 
for his. money. It I offer money for a thing in'a Marker'or 
Fair, and the ſelleragree to take my offer, and whites 1'am - 
b ; eclling 
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telling the money as faſt as I can , he doth ſell che thing to a- 
nother 3: or when Ihave bought ic, we agree that he (hall 
keep it until I can g0 home to my houſe to fetch the money; 
in both theſe Caſes, eſpecially in the firſt, the bargains are 
' good, ſo as the ſeller may not ſell chem afterwards to 
another ; and apon the payment, and tender, and refuſal of 
the money agreed upon, I may take or recover the things, 
Dyer.29 30. 14. H, 8.19.9. H.7.21. 21. H.7.6.10.H.7.6, 
Plow, 432. 


If one bargain and ſell his Land, and the trees upon it, but Sale of trees. 


- the Deed is not inrolled, and the land doth not paſs; in 
this Caſe the trees will not paſs neirher. Coo. 11.48, IF a 
Tenant in Feeſimple for good conſideration , ſell his trees 
upon the Land, the fale is good, and the buyer may cut and 
take them away, although the ſeller be dead. But otherwiſe 
itis a of Tendhgin tail; for chere the buyer muſt cut them in 
the life time of the ſeller, or he cannot take them after his 
death. (0. 11. 50. Perk, Set. 58. oy 

-Tf I ſell my horſe to one firſt, on condition that he pay 
me five pounds at a day ; and before the day I fell him to-an- 
other, this. ſecond contract it ſeems is void, albeic I be not 
paid my money, and I do afterwards ſeize my horſe again. 
Plow. 432. 

If a contract be for any thing at a price ; but withall it is 
agreed thacthe thing muſt be delivered to the buyer at ſuch a : 
time and place; thists/ a good contract, to alter property if - 
it be delivered accordingly. Fitz. jurans de faite 144. And 
ſo if it be to give ſo much as 7. S, (hall ſet down, when he 
doth ſet down, and the thing is delivered, the property is - 
altered. 14. H,g.20, Soif itbe that he (hall ſee it, and if 
he like it, and cake it away, he (hall give ſo much , and he 
take it away; andſo in all fach like Caſes the Law is alike, 
18. E4.4.16.. Dyer 99. See more in Property Chap. ' 

If two lay money on a wager, and put it into a third mans : 
hands, he that wins it may have it, and he that loſeth it hach 
no remedy for his. money again, Agreed at Saran Aflizes. | 
9..Car. | | | D277 Sts 
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" Se&. 6. 


To bar a debt. 


$e&.7. 


How a parol 
contra& ſhall 


be taken, 


_ Se. 8. 


Where a con- 
tra& ſhall be 


ſaid to be 


gone and de- 
termined in 
all,or part,or 


nor, 


IF one ow me twenty pounds , and I buy of him poods 
tothe value of five pounds ; and it is agreed he ſhall keep 
up this five pound towards his twenty pounds - it is ſaid this 
is no good contract, nor pleadable in bar, if he ſue me for the 
five pound. F;tz. Debt. 56. Quare. | 
If one promiſe me that I ſhall retain arent Iowhim for 
money he is to pay me, it ſeems I tannot plead this in bar to 


ete rent,but I may bring myAction upon the promiſe,if there - 


be conſideration for it. 4. 9.74c.B.K.arvs Caſe, 


N patol contracts, equity doth much rule, ang the meaning 
of the parties is much more regarded then the form of 
words 3 and therefore if a ſale be of Tods, Pounds, Buſhels, 
Yards, or Els of any thing, it ſhall be accounted, meaſured, 
and reckoned according to the cuſtome of the place, and not 
according to Statutes, Kelw,87.27, H. 8.14; Plow. 140.41. 
If one promiſe twenty pieces for a thing ; it ſha!l be ex- 
pounded ewenty pieces of gold of two and twenty ſhillings 
a Piece ; for this 1s the common intendment. If the contract 
be for rwenty barrels of Ale, or ten pottles or cups of wine, 
the buyer ſhall not have the barrels in the firſt,nor the potcles 
or cups in the next Caſe.But if the bargain be for hogtheads, 
or firkins of wine, there he ſhall have the hogſheads, and fir- 


kins of wine. P/ow.86.17. H.8.27. Broo. Contrabt. 4: 


If the Contract be for a Leaſe for years, and ſay not when 
it ſhall begin, it ſhall begin preſently. Coo 6. 33. If one Leaſe 
Land, excepting all his trees,hawks do breed in the wood, in 
this Caſe the ſeller and not the buyer ſhall have the hawks. 14- 
H. 8. 1. If one promiſe for good cauſe to make good a houſe, 
this (hall be taken co repair it. 24.21. ?ac.B.R. Keyts Caſe. It 
one promiſe: to pay money at ſeveral dayes, no Action of 
debt will lie tit all the dayes be paſt , but-an Action of the 
Cafe will lie after the firſt day, (0; 10, 1:28. 7 
FF one make a Leaſe for years, rendring rent. and the 
* "Leſlee be ejected of all the Land by title paramounc, thc 
contract is diſcharged, and he not bound to pay the rent, no; 
will any Action lie for it ; but if the entry be upon part, the 

whol- 


' year be expired he doth depart out of my ſervice, or dye, or 


po 
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whole rent doth continue. Broo. Set. 52. Lit. Set. 58. Broo. 
135... Alſo if one make aLeaſe for years of that Land where» 
in he hath-no eſtate rendring rent,for this rent no Action will 
lie, for the Leſſee will avoid it by (hewing this. But if the 
Leaſe be by Deed indented, contra, Fincheſley f. 45. Lit. Set. 
58. And yet if a Leaſe be made for years,. rendring rent,and 
the Leſſor enter upon the Land during the Leaſe, againſt the 
will of the Leſſee, by this all the rent is ſuſpended during his 
poſſeſſion, and no part of it can be ſued for; for it ſhall nor 
be apportioned. 9. E4.4.1. | 
If a debt be due to me upon acontract, and IT take an oblji- 
]2tion for it, or any partof it, by this the whole contract 
is determined. Dyer. 21.21. H.7.5. F, N.,B, 121,Co0.6. 45, 
3. H.4. 17. 'and no Action can be brought ypon it after- 
wards, -And yetif I take'a writing indented and ſealed(byt 
not delivered ) for it, oran obligation from the party that is 


F- good, or that is after made void, or an obligation good 


rom a ſtranger, and not-from the party,in all theſe Caſes the 
contract is not determined. Dyer.230.Fitz.Debt.66.21,H,7. 
5elf I bring an Action upon 3 contract,and get a judgment in 
the ſuir, hereby the contract is determined, and no Action 
can be brought upon ic afterwards. 9g. E4.4. 54. Dyer. 21, a'- 
though execution be not done. 9. £4.4.54.39. H.6.34. 

If an Abbot had bought goods,and part of ichad come to 
the uſe of the houſe, and part not, yet the ſucceſſor was 
chargeable for ali the money. 38. H, 6.28, If one promiſe 
me three ſhillings a week for his dyet and lodging,and I finde 
him dyer, but not lodging; no action can be. broughe on this 


contract for three ſhillings a week, but an action will lie fog 


the dyer uponthe contract in Law. 9, Ed. 4,1. 
If Tbe an Artiſt, and one promiſe me ten poundsto teach: 
him my Arc feven years, and I die before the ſeyen years, by 


this che contract is expired, and if the money be not paid it 


is loſt, and is not recoverable. But if the money be paid,he 
hath no remedy ; and if he have given bond for ic, ic ſeems 
he muſt pay it, and is without remedy, 21..Z4. 2, 11, If one 
promiſe to ſerve me ayear. for ten pounds, and before the 


= 
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I diſcharge him, and he agree to it, the whole debt is loſt; but 
it is ſaid if the money were to be paid quarterly, and he over- 
live the quarter, that he ſhall have the quarters wages, 10. Ed. 
4.18. 10. H.6.'25. FM ; 

If aconcract be to pay for athing ſold ſo much as-7, S. 
ſhall fer down, and 7. S. dye before: he ſet it down, hereby 
” the contract is determined.'4. H. $. 19. If the husband ſell 
the trees from his wives land for a ſumme of money, and the 
buyer doth cut and carry away part of them, and the wife 
dye before he doth cut the reſt, now by this he is ler of cut- 
ring the reſt, and yet he muſt pay all the money, the contrace 
is not gone. But if the contrace were to cut them at ſuch a 
day and not before, and he cut part before this day; and (he 
dye before the day, in this Caſe he cannot be forced ro pay 
any of the money. Broo. (ontratt. 26.18. Ed.q. 6. Aparol 
contract may be determined by a Releaſe in Deed or in Law, ' 
Hob, Rep. pl. 27. , 

If TI make a Leaſe for years, and fale of goods by one con« 
rract for one entire ſumme of money,-and the goods be ta- 
ken away from him by the right owner before the money be 
| paid ,, yet he muſt pay me all the money. So if Ifelltwo 
hotſes for ten pounds, and one of -them is another mans, who 
doth take him away, yet the contract doth continue, and I 
may recover the whole ten pound ; buthe may have his acti- 
on of the Caſe againſt me for ſelling that which is none of 
mine. The ſame Law is (as it ſeems ) where all that is ſold is 
another mans, and he take it away, 7. H. 7. 4« Coo. 3.22. 18. 
E4.4.6, 9. Ed.4.1.12. H.8.13, 


T may be determined by an Arbitrement alſo, 4. H.6, I7. 
- And all theſe things may be pleaded in avoydance of 


Jance of debe Actions upon theſe contracts; And ſo alſo may payment 
on 2 contraQ, Without an acquittance as ſome ſay, others nor. 41. E4. 3. 7. 


'So alſo a bur by wager of Law ina former Action-upon the 
contract will bar a'man'irranother action upon the contract. 
Fitz. A# of the Caſe, 105. | 

' For'the further opening and clearing of this point, we 
{hall upon this occaſion digreſs a little, and fay a word to the 
doctrine of a Pledg of goods. | CHAP. 


' 


cs. 


Of a:Pledg. © 


CHA P;. XVI. 
>. Of a Pleag. 


A ide is a pawn of goods laid or bound for money bor- pledg of 
rowed peremptorily to'be the goods of the Credicor goods, what it 
for ever, if the money be nor paid at the day agreed up. is: 

on. As where one doth deliver a Chattel perſonal ro a man 

in aſſurance of another thing hadiof: him at the ſame time ; 

and this is either in Deed , when. it is. by agreement of the 

parties; As if onepledg Jewels, Plate or'Goods to another - E 
for ewenty pounds which he doth ow to him; and if he do 4 
not pay the money art the day, that the party (hall have them; 3 
in this caſe if he do pay themoney at the day , he ſhall have 

the things pledged again,or at Action of Detinwe to recover Detinue, © 
them if he refuſe to deliver them. Andif he do not pay the 

money at the day,then the other ſhall have the goods pledged 

for ever. And this is propegly called a pledg.Or by Law when - 

it is by operation of LawzSo a garment in a Taylors ſhop is a 

. *pledg; for he may keep, but cannot ſel] or uſe it cill he bs paid 

for the making of it. So a horſe ina Hoſtery isa pled; for the 
Hoſtler may keephim ,. but not uſe or ſell him cill he be paid 
- forhis mezt :- And if he leave him till his meat comes to as 

much as he horſe, then he may ſclthim alſo. Agreed. Trin.z. 
Tac. B. R. Termeſley. Mortgage. Lit. 352, 333. Kelw. 82. 

The nature of goods pawned , and the power and intereſt The nature 
of the parties by whom and to-whom it is pledged, are thus ; of ir, 2nd the 
The party that doth pledg the goods till the time of redem- '**< eſt Far 
ption or forfeiture come, and rillhey be forfcited, hath ſuch Pmer © fe 
a general property in the goods pledged, as if-in- this cime _ 
they be caſually loſt he mutt abide the loſs; And they can- 

' not beforſeiced by the party that hath chem in-pawn for any Þ**P*"ty. 
offence of his ; nor can they be taken in execution, nor at- 
rached for his Debt: And che party that' hath them in pawn 

* hath ſuch a ſpecial property -in them, that if the thing pawned 
be an Oxe, Horlc,or the like;he may work it; if ic be a Cow, 
he maymilk it: And if jt; be any, ocher thing that wilLnor 

.' grow: mach worſe-by uſage, as apparel ;or: the like , Lag 
.S' 17M 
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ARion of the uſe ir as the fuſt owner thereof might have done. But if he 


Calc. 


Treſpals, 


feR. 1, 


Property, 
whar it is. 
The kinds 
of it, 


- except ſuch a5. are/in na:uc of a free-hold ,- 0 


abuſe it , an Action of the Caſe lieth againſt him by him thac 
did pur it to pawn. Andhe that hath ſuch a pledg, may aſ- 
ſign over his intereſt toanother , and the Aſſignee ſhall hold 


-jt ſubject ro the ſame condition. ' And if- the goods:be taken 


away from the party that hath them.in pawn, he may have an 
Action of Treſpas for the taking thereof ,and-fay 2 aare bona 
& catalla ſua cepit. Andif he that hath the pawn , dye be- 
tore the day of redemption., his executor ſhall. have itupon 


the ſame terms as he had it. Broo. Attachment, 20, .D, & St. 


130. 4.7. Tac.CB, Levils Cale per 3. Inftices. 


CHAP. XVII. 
Of Property and Chattels, 


Pym following Property and Ownerſhip, -as the ſha- 
& dow the body, and contract Chattels and. Property 
having'a near celarion one to the other, we-think it very per- 
rinent-to the clearing of 'the things preceding , and follow-. 
ing; to treat « while ere we'go further , of theſe two things , 
the which we ſhall put together; 11 x 


Pihovery is the right that z man hath to any thing which 
- no way dependeth upon. another mans curtefie.. And this 
of Lards and real things was ſaid co be general or abſolute , 
and' ſpecial or qualified. Theabſoluce Property of a thing , 


"1s a power to'dowith. itwhat one will; And ſo they were 


wont to ſay no-Subject-had property in his Lands; for all - 


- the Lands of the Kingdom were ſaid robe held mediaily or 


immediatly-of the Crown. Burt by property in this place we 
wi!l underſtand the ownerſbip a man hath of and right a. 
man hatch ts any Chattel. | And for thiswe muſt know, that 
Chattels are poſſeſſions of goods moveable and-upmoveable, 
rparcel of jt, 
And theſe are either real orimmoveable,which are ſuch as do 
not immediatly appertain totheperſon, bur citberto ſome 0- 

ther thing by way of dependance -- 43 box with writings of. 


"io F 
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Land,the body of a Ward., the fruit of a Tree, or the Tree ic 
ſelfupon the Land ; or are iſſuing out of things immoveable , 
& of a more realnarure,as Leaſes for years,at will, wardſhips, 
the eftates of gardeins in Chivalry , which hold the Land for 
the fingle or double value, the eſtates of tenants by Statute 
Merchant, Stapler Elegit,and grants of the next adyouſon; 
or elſe they are perſonal and moveable, 7. e. fuch as ate 
moved by others,” as money, plate, gold, ſilver, jewels, uter- 
fils, houſhold-ſtuff, debts, wood cat, corn, emblements, hay, 
and the like ; or ſuch as move themſelves, as Cattel, and the 
like; And therefore called perſonal, either becauſe they are 
ſuch as do immediatly belong to the perſon of a man, as a 
horſe, &ic. or becauſe being detained from man, he hath 
no means to recover them but a perſonal Action, And there- 
fore are ſaid to be moveable , becauſe one may move them , 
and make them to follow 2 man from one place co another. 
And all theſe one may deviſe by his will; or if he dye, they 
ſhall go tohis Executors or Adminiſtrators. Both theſe kinds 
of Chattels alſo are either in Poſſeſſion, as when one hath bis 
ward or his goods-in hand, or in Action , which is where one 
hachnot the thing ir ſelf, but an Acion-to recover ir. And 
then it is called a Choſe-in Aion. Termes Ley. Stamif. Pr.cap. 
16. Stat. 1. Fliz. chap.2, (00. Super Lit.f. 42118. Plow.192. 
Dyer.297.5. C08.4.65.3.12. Perk,Seft.60, F.N.B.128. 

Perſonal things alſo are either quick and living , as Beaſts, 
Fowl, and the like ; or dead, as money, gold, flyer, and the 
like; the living alfo alſo are Cither tame or wild. 


Of theſe things there are three kinds of properties, Abſo- 


lute, Qualified or limited; and Pofſeflory, The abſolute pro- 
petty is that general right which a man hath in a thing, with- 
- out dependance on any-other. The qualified or limited 
property is a propertyto ſome purpoſes ; ſuch a one the huſ- 


band hath in Wis wives real chattels & debrs by the marriage, 


buc he hathan abſfolute-property in her chactels perſonal : 
'So of apledge , hero whom'it is pledged hath bur a ſpecial 
property ine. The Poſſc{ſory property is only ſo long as 
one harh rhe poſſeſſion of - the thing ; And the gene:al pro- 
'perty isin him that did pledge. oy of things which are Fere 


nature, 


LOI 
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Treſpaſs, 


Felony. 


natere , as: ſh ina River or Pond , fowl , wild beaſts in a 
Field or Park , a man can have no abſolute property; and 
of theſe he can have only a poſſeſlory property , the which 
he may atrain by two means. I. By Induſtry. 2, Zatione 
impotentia & loci. By Induſtry when he taketh them , or 
makeih them 2anſwera or domeſtica (i. ' manu Or domni aſ- 
ſueta; in theſe he hath a propety only ſo long as they re- 
main tame. So of a reclaimed Hawk, or tame Deer, Pigeon, 
Coney, Pheſant or Partridge, Ferrets to catch Conies ; for if 
they turn wild again, and have not animum revertends, the 
property is loſt , ratione impotentie & loci. And yet if one 
take wild beaſts, or fowl, and keep them alive in aroom, 
though they be not tame, he hath a property in them 
whillt they are there. Sofiſh in a-Trunk; and if any take 
them away, he may have an Aion of Treſpaſs for it. - And 
if I have young Hawks in my Woods, or young Pigeons in 
my houſe , or boxes about my houſe, till they fly , Ihave a . 
property in them , and may bring an ARion of Treſpaſs for 


- thertaking of them as for the taking of my own, Bu: in 


caſe where one hath wild beaſts, as Hates, Deer, Conies; or 
Fowl, as Pheſants,.Partridges, Swans, or the like, ratione pri- 
wilegii only, as by reaſon of a Park or Warren , here he hath 
no property in them ; and therefore albeit he may bring 
an Aion of Treſpaſs for breaking his Park or Warren , and 
taking away his Dcer, &c. yet he cannot ſay Sxos; for if the 
owner of the Park dye, the game ſhall go with the Park, not 
to the Executor, Nor can any Felony be by the taking 
away of theſe things: But when they are made tame, the 
Law is otherwiſe. So alſo of Fiſh. in a pond , albeit they 
ſhall go with the Pond, and not to the E-xecutor, yer Felony 
may be done in them, as hath been adjudged. 24. 36,37. Eliz. 
Bur in all living tame things, as in Oxen, Cows, Sheep, Heng, 
Ducks, Geeſe, Capons, Hories, Bullocks, Swine, Goats, and 
their Eggs and young ones, atd the like; and in all dead 
things, as Emblemencs, Timber; Jewels, Houſholdſtyuff, 
In.plements, Utenſils, Money, Plate, Corn , Hay, Wood 
feiled, Wares, Merchandizes, Carts, Plows, Inſtruments of 
Muſick, Coaches, and ſuch like moveables, one may -_ an 
adI01ute. 
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abſolute and general Property. Alſo one may -haye a Pro- 
perty in things of a baſe nature, wherein no. Felony can be 
committed ; as a Blood hound , Maſtiff, Hounds, Gray- 
hound , Spaniels, &c. and'for theſe he may have an Action 
of Treſpaſs, and ſay that he took his Dog So a man ma 
have a Property in Swans. Bur if-che things be. domite ua» 
ture, yet a man"may have but a Poſſcfſory property in 
them; as if\l borrow a horſe or other thing for a purpoſe, I 
have a ſpecial property in it to the purpoſe for which it is 
borrowed. And therefore intheſe caſes he that hath the ge- 
neral property , cannot take them away from me againſt the 
agreement; and if hedo ,: I may have an Action of che Caſe 
apainſt him for the wrong. And if I borrow a horſe to ride 
to Dover , and ride out of the way , yer the owner cannot 
take his horſe from me till I ride my journey ; but he may 
have an Action of the Caſe for this exceeding in his journey. 
And hence it is that -in one and the ſame thing , and at the 
ſame time , one man may have the general, and- another a 
ſpccial property, as in the caſes before 5 and if one-man de- 
liver goods to me to deliver over, he hath the genera! Pro- 
perty in them , inſomuch as they may be taken in Execution 


for his Debt; and if chey be took away,he may have a Trover Lover: 


for them , and ſo may I alſo upon my ſpecial property... So 
Leffee for life or years hath a qualified property in the Trees 
growing on the Land to ſhroud them, and'have the fruic and 
ſhadow of them ;bur the Leſſor hath the general property of 
them. And chus as it ſeems one may have a general proper- 
ty in a Chattel perſonal for his life by agreement, as when L 
hire another mans-horſe for my money during my life; and in 
all ſuch caſes one of them cannot without doing wrong de- 
prive the other of-his intereſt in the thing, 17. E4. 4.8. Cook. 
upon Lit. 145. 10.Ed. 4.14,15. Kelw.88.118. Cook, 11. 50. 
Cook.7.17., F.N. B. 86, 89. 14.H.$.1. 12.H.8.4. 18. H.8. 
2, 5:H.6.55, Dyer 306. 8.Ed.4.5. Plow.524. 21.H.7. 14. 
7-H. 7.8. | 


y Treſpaſs, 


ARion of the 
Caſe. 
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Where , and 
by what AQs 
the Property 


of Chartls 


TH E property of Chattels may be altered, eicher by AR 
of Law; orby AR of theparty. By AQ of Law in di- 
vers caſes by Forfeiture, xs goods forfeit by Felony , that be- 
come Waif, Eftray, Wreck, &c. So Goods Attached to 


ſhall be chan» bring the party to appesr where he makes default, Dyer.338. 


ced, and 
gained a. 
gainſt the 
owner , or 


Felony , 
Waife, &c. 
Executor. 


Felony. 


Brook Attachment 10, 'So by other means, as a Harriot Ca 
ftom after a Tetrnts death that holds by that Tenure, 8, H,7. 
20, So if I marry a Wife that hath perſonal Goods, by the 
yery marriage the property thereof is in me.. 21. H,7.29, If 
one take away my goods as a Treſpaſſer, and I ſue him , and 


- recover Dammages for my Goods, by this he hath gained the 


roperty of the Goods. Xelw,62.63:58.Exod.21, 35,36.By 
Executortbip or Adminiſication , the property of the De. 
ceaſed's Goods are altered, 8 veſted in the Executor or Ad- 
miniſtraror. And if an Executor pay ſo much money as he 
hath Goods, by this he doth gain the property of the Goods. 
Kelw.62, And if two Executors be, and one of them ha- 
ving only Goods enough co pay the Debts, and he pay 
them, by this he alone ſhall get che property thereof. 13. H. 
4 2. So it ſeems alſo where one doth take away my Goods, 
with we of Title. Brook, Property 35. But by ſtealing of 
Goods'only without: fale ,-no property is altered by Law. 
4. H. 7.5. So neither by x Sheriff, taking of goods in Exc- 
cution till ſale. Dyer. 98. 67, So if one borrow or find my 
goods, or take them from me in jeſt, as a diltrels, or the like ; 
this without a ſubſequene ſale in a Market or Fair doth nor 
change the property. e Addition to Inſt,  Doddridg.. f. 50. 
Brook. Property, 47. 26. H:7.52. 

By the AR of the party the Property of goods may be 
gained and altered many ways; as by gift eicher in a mans 


life time, which may be with or without a writing or Deed, or 


at his death by Legacy , or by fale or Contract, wherein 
there are many things co be known + + +/+. -\ 

I. The ſale muſt be perfeq, -and there muſt be a. conſi- 
deration ; but for this, See Contra. in chap. at targe.” 

2, If ir be perfeR and well made,and the goods the icllers 
own goods ; If the Contra be made out of any Fair or 
Market, it is good enough berween the parties to change the 
property, and to paſs the thing ſold to the Vendee. 3: 
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| 3. Yea albeit the Seller know of an Execution againſt his 
goods, and be in fear of it, and ſell the goods to prevent it, 
| eAddition to Juſt. Dodar. f. 40. | 
| 4. If a Sheriff ſell goods he hath in Execution, the ſale 
| is good and unavoidable , albeic the Judgement be after re- 
verſed. Dyer 98. 67. ws 
5- Sale of any living or dead goods ( except horſes ) in a + j-£+4, 199, 
Fair or Market,on the Fair or Market day,be the goods whoſe X 
they will, yea although they were ſollen , is good to change 
the Property,and-ſertle them in the buyer; and this fale (hall 
not only bind the-parcies,but thoſe alſo that have right there- 
unto. Perk. Seft'93.D.& $t.328. But herein take theſe things, 
I. It muſt be a Sale; and therefore if one ſell me mine own 
Goods, Perk, Seft.39, oratender Infant, that the buyer may 
perceive to be within age,-or a woman Coyerr, that the buy- 
er knows to be ſo (excepr it be of ſuch things ſhe doth uſual. 
ly deal in, or by her husbands conſent) theſe Sales do not al- 
| rer the property. 21.H,7.40,23.Eliz.Gibſqns Caſe.Cook, Inf. 
| 20. Perk. 713. - 
2. Ic muſt be a Sale, not a free-gift, without any valuable 
| conſideration. 12.E4.4.10. 12.H.8.10. Cook. Inft.2. Part.713. gg. ,, 
3. Ic muſt be in a Market or Fait where ir is done ; for Sale Sale of goods 
out of a Market or Fair, is not good 3 orin a place which is ſo in a Fair or. 
in Reputation, and not in truth, ir ſeems is not. good, and fo Marker. 
it was held by Juſtice Bridgemar. Trin. 3. Car. Aad if one, 
the day before the Market or Fair buy {tollen Goods, and 
X give earneſt ; bur he hath time to take or leave till the nex: 
day by noon, and then they are brought into che eaic or 
Marker, and then he doth agree, pay his money and Toll; ir 
RY ſeems this is not good.. {ook 5. 83. Dyer 99. 
| 4. The Contract muſt be made chere.. Dyer 99. 121. 
| 5. The Sale maſt be boxa fide ; for if there be any Covinous 
Agreement made between me and another. to ſel} the goods 
of a third man-in a Faic.or Market, or Lſell chem co one that 
knoweth themco bethe goods of. another man, this will not W- 
alter the propertyznor conclude him.{9.3.78.5.83.33..6.5. 
6. 5ome have held chat'the Sale mult be on a working day; 
and that a Sale in London every. working day of — is. 
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good, becauſe every day there( bur the Zoras day Jisa Market 
day; and that a Sale,though in a Fair or Market on the Lords 
day,is not good to change the property of the thing ſold. 12. 
E4.4 8.Noyes new Book. Dyer 12. Cock.5.8 3.But others hold 
che contrary, and that Fiers non debet, ſed fatums waler, and 
ſo it ſeems it washeld in {omins (aſe.in 38. Eliz.B.R. and all 
agreed rhe parties may be puniſhed for prophaning the day. 
And I hope the validity of the ſale will be yer again diſpu. 
ted;wherefore Caveat Emptor. 
7. The Sale mult be in an open place, and in the 
uſual and proper place for ſale of ſuch things. And hence 
" ic is that iris held , That goods ſold in London in'any ſhop 
uſed co fell ſuch things, as Plate ir. a Goldſmiths ſhop, Cloth 
in a Dcapers ſhop , their ſ3le is good : Bur if Place be there 
ſold in a Scriveners ſhop openly , or in a Goldſmics ſhop or 
" hapſe privately, behind the dores or curtains; or of Cloth in 
a Warehouſe, Backhoute, and not the ſhop , this ſale is not 
good. Coo.5.83.4 H.7.5. St.1.7ac.21. 35.146,7. Coo.2.part 
Isft.713. D. & $. 149: ; | 
8. They muſt be the Goods of a SubjeR ; for if the Kings 
Goods had. been ſo ſold, the ſale had. not been good. 
7, H.7.132. 35. H.6. 39. Plowd. 243. Cook 2. part. Inſt 513. 
9. The Sale muſt be in the day time , berween ſunriſing 
and ſun ſet. Old Book of Entries, 327. Cook Inſt. 2. T.7.14. 
10. The goods mult be free at the time of ſale, and not ir 
(uſtodia Leg ; forif one(teal my goods, and the Kings 
Officer ſeize them , and the Officer or other ſell the-Goods 
in a Fair, &c, but I proſecute the Felon, and thereby he is At- 
rainted : In this caſe the ſale is nought, and I ſhall have my 
Goods reſtored. S:a.pl.Cor.365. 21.H.8.11 Coo. Inſt.2 p.714. 
11. Some have held thar Toll muſt be paid , or ac lealt en- 
tred upon the ſale , orelſe ther the ſale is not good. - But it 
ſeems in all caſes, but in caſe of (ale of horſes,the ſale is good 
without paying or entring of Toll: And in Camins and Bow- 
ers Caſe, 38.Eliz. B.R.Rot.95 3. it was adjudged that a fale 
of ſuch Goods in any Market or Fair in Englandis good;and 
the property altered without payment,of Toll.: See 9. H. 6. 
45: Star.2,0 3. Phil.& 2M.ch.7. Cook, Inft.2. part 714,7 - 
| uc 
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| But'by the Star, of 34. H.8.26.the fale of Goods or Char- 


tels ſtollen in any Market or Fair in the Dominion of ales, 
will not change the property there ; but the owner upon 
roof thereof, may have his goods again : but in E»g/and the 

w is otherwiſe. | 

12, If the thing ſold be a horſe beaſt that is ſtollen,the fale 
will not be good, nor property be changed as to the owner, 
unleſs there be all theſe things alſo done in the caſe. 

T7. It muſt be ridden, led, walked, driven, or kept ſtanding 
by the ſpace'of one hour together at leaſt,between 10 of the 
clock,and ſun fer; : 

"2, This muſt be in an open place, and in the places wherein 
horſes chere are commonly uſ:d to be ſold, and not within 
any houſe, yard, backſide, or other privy or ſecret place, 

3. All the parties to the Contract there preſent in the Fair, 
&c, muſt come together with che horſe to the Toll-caker, or 
NL 2 

4. The book- keeper mult then write down in his book, the 
names,fir-names,& dwelling places of che parties to the Con- 
rract,the colour,and one ſpecial mark at the leaſt ofthe horſe. 

5.If any Toll be due, it mult be paid,otherwiſe a peny muſt 
be paid for the carry. 

6:Either the book keeper, or other chief Officer of the fair 
or market,muſt take upon him the perfect knowledge of the 
ſeller, both his names, and place of dwelling, which muſt be 
entred into the book there,or elſe the ſeller muſt bring to the 
book- keeper,or other Officer of the fair,one ſufficient perſon, 
a voucher that ſhall reſtifie chat he knoweth the ſeller, his true 
names,myſterie & place of dwelling; and it is faid this branch 
extendeth to the fales of all horſes, ſtollen, ornort ſtollen. 

7.Not only the Chriſtian name, fir.name,myſterie and place 
of dwelling,or Reſciancy of the ſeller,bur alſo'of the voucher, 
if any be, muſt be entred in the book. 

8. The very true price boxa fide given for the horſe, maſt al- 
ſo be entred into the book ; but it ſtems there need nor ſuch 
a large entry, and no more is required in the entry, bur that 
the Tol or book-keeper,or voucher,d:d know the parries. &c. 


for if they ſay they know,and do not know, yet the fale and 
_ entry 
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entry is good z/buc if in trath it be all falſe that is teſtified by 
the voucher, or:the book-keeper, in this caſe the ſale is void, 
But the book- keepers entry prima facie, (irall be preſumed ro 
be true till che contrary be:proved, that there is no ſuch per- 
ſon as the ſeller, owned by the book- keeper or voucher : but 
it being proved that none ſuch was there at the time of the 
ſale, the ſale is void : and all this was agreed by the Court at 
Gloceſter Aſſiſes, Lent. 1649. by the Lord Chief Baron 3w1/de, 
Trin.10.Car.B.R. Barker and Readings Caſe. A. brqughe Tro- 
ver againſt B.for a horſe. B.pleaded ſale,and Toll piid,efc. A. 
replied there were no ſuch vouchers in rerum natwura. B. De- 
murred, and it was adjudged for A. the Plaintiff. upon a ſpe- 
cial verdiQ. Stat.2, & 3. Pb. M.7.2,E4.3-15.5.E4, 3.3.27. H, 
6.5. 3i. Eliz.12. But all this notwithſtanding, a man may 
withont all this care ſell in a fair or market his own horſe, to 
which no man hath any pretence of right, & this ſale is good. 
There are divers other branches required herein by the 
Statutes of 2. & 3» Ph. 4.7. & 31. Eliz. as that Rulers 
of Fairs muſt appoint, 1. A ſer and fit place forſale of 
horſes. 2. A ſufficient Book and Book- keeper. . '3. That 
the Book or Tol{-keeper ſhall take his Toll if any be due, be. 
eween ten a clock and Sunſet. 4. Shall deliver his Book to 
the Ruler of the Fair. 5. That no man ſhall make a falſe 
Voucher, or.youch that ke knoweth not to be true. 6, No 
Book-keeper, .as of his own knowledge, ſhall enter. that 
he knoweth not to be true. 7, That the Book-keeper 
muſt give to the buyer, requiring it and paying ewo 
pence, a note in writing of the contents of the ſame bargain 
under the Book- keepers hand. But theſe extend- not co the 
rejudice of the ſale ;, for albeit theſe be omitted, yer the 
ale is , and Property changed. And if any ſtollen horſe- 
beaſt (hall be duly ſold according to all theſe conditions : yer 
if rhe owner, his Executor, or Adminiſtrator, or any other 
by his appointment do within fix months of the Felony done, 
claim, and by.two_ witneſſes within forty dayes after prove 
his claim, and. that the horſe was his within fix months be- 
fore the claim,before ſome Juſtice of Peace, in or near the 
place where the horſe is found, and ſhall pay or offer to pay ſo. 
J much 
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much money as the buyer gave, or the buyer will depoſe be” © 


' fore the Juſtice of Peace he gave for the fame, the property 
is ſaved to the owner, and he may either take him, or have 
Detinue, Replevin, or other Aﬀtion forhim, 31. Eliz. Cook 
Inftit. 2.715 716,717,718. 

13. If one ſell my goods thus, and after he getteth them 
again,in'this caſe I may take them from him.34.H,6.10. Coo; 
2. part. Inſt.713. 

14.” If Goods be ſold not having theſe conditions in them, 
ſo as to-biride a ſtranger , yer the ſale is good between the 
parties themſelves. Cook 2.7»ft.714. 


15. And Goods thus ſold as before, will change the pro- perſons con- 
perty, albeit they be the Goods of an Iofant, Fems overt, cluded, © 


1aeot, one in Priſon,/or beyond Sea, and ſuch as have the :ighe 
' in anothers right,as an Executor or Adminiſtrator. D. & Se. 
39.PIoW.143. 

16, If I promiſe for good cauſe to deliver another twenty 
buſhels of Corn by a day, by this the property thereof is not 


altered.So if I buy twenty buſhelsof Corn of a man for good , 


cauſe, the Corn not being 'in baggs, or places certain, by this 
no property is altered. Ke/w. 77.69. bur if the ſale be of Corn 
in Sacks, or a certain parcel of Corn;Contra. 33. H.6.5. 

17. If one Covenant with me that if I pay tim xo.1.fuch a 
day, I ſhall have all his Goods in ſuch a place, and I pay him 
the money, in this caſe the property of his Goods is altered, 
and this is a good ſale. 27.H.8.16, But if he ſeilmethe beſt 
horfe In his ſtable, and there are more horſes then one there, 
in this caſe the property is not altered till I have made my E- 
leQion; and yet if there were but one horſe there, Contra. 
Kelw.77.69.Sce for this more in Contract. 


Fa Leaſe for years of Land be granted to me and my Se. 4. 

Heirs, or to me and my Sncceſſors, aad I dye, my Executor To whom the 
or Adminiſtrator, and not my Heir, ſhall have this Term. Fy _ ho 
The ſame law is, if = Wardſhip or the next Advowſon of a 1,11, 
| Chorch be granted unto me and my Heirs; or if a Covenant, Chartels real 
or an Obligation be made to me, and my Heirs ; for in all and of areal 
theſe caſes this is ſtill a Chattel in La ſhall go to my Exe. 2ature. 

2 


cutor 


on 


—_— 
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cutor or Adminiſtrator, and he only (hall take advantage 
by ir; and if my Heir or ſucceſſor happen to get the Deed, 
the Executor or Adminiſtrator may recover it from him. 
And ita Leaſe be made eo me for twenty years, without 
naming my Executors, or Adminiſtrators, of Aſſignes in the 
Leaſe; in this caſe if I dye, my Executor or Adminiſtrator 


notwithſtanding (hall have it during the Term, {ok 10. 87. 


Littl. Seft. 740. Fitz. Accompt 56. F.N. B. 110. New terms 
of the Law, Tit. Aſſigne. And if aLeaſe for years be made to 
a Biſhop and his Succeſſors, and he dye, his Execytor or Ad- 
miniſtrator, not his Succeſſor, (hall have it, Andifa man be 
poſſeſſed of- a Term of years, of land,and grant it by Deed, 
or give it by Will to me and my Heirs,or to me and my Heirs 
Males ; or devife-it by will to A. for life, the Remainder to 
me and my Heirs ; in theſe caſes I ſhall have theſe terms of 
years as Chattels ; and after my death, my Execytor or Admi- 
niltrator ſhall have them. Cook ſuper Littl. 49 Cook 8.95. 10, 
87. Plow. 524. Andif a man grant a Rear our of h's land 
ro me and my Heirs for twenty years, and I dye, my Execu. 


cor or Adminiſtrator, not my Heir, (hall have this Rent. Lize!.. 


S$et.740, And if a Rent be granted to me, my Heirs and Ex- 
ecators,during the life of 7, S. and for one half year afcer,and 


1 dye: in this caſe the hat years Rent ſhall go to my Executor 
or Adminiſtrator,and.to my Heir. 


And if I be Sciſed of land in Fee, and make a Leaſe for - 


years of it, rendring Rent, and then Deviſe this Rent to a 
firanger,and the Deviſee dye: in this caſe his Executor or Ad- 
 miniftcator ſhall have it, And if Leſſee for life make 3 Leaſe 

tor years abſolutely, this in Law is a Leaſe for ſo many years 
if the life ſo long live, and ſhall goto the Executor or. Ad- 
miniſtrator after his death, 24.7.7ac.C.B.Wats Caſe, Littl, 

Seft. 739. Dyer 5.Cook.7.12, | | 

| If amanbepoſlefied of a Term or Leaſe for years, and do 


by Willdeviſe it ro one for life, and after co another for life, 


or for the refidue of the years, theſe Deviſes are good, and 
the Deviſees ſhall have it aceordingly, and the Executor of 
him in Remainder after his death (hall haye this-poſſibility as 
a Chatcel; and he that bath the firſt eſtate, cannot bar him of 

| | the 
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the next, but not as a Free. hald;for the quality: of theEſtate is 
not hereby changed.Bur if ſuch a conveyance were by Deed, 
in this caſe he to whom the firſt eſtate were. limited, would 
have all the whole term z and they that are to come in Re- 
mainder, would have nothing, So alſo ſuch a Deviſe by. will 
of a Chattei perſonal,will/as it ſeems )be void tohimin Re- 
mainder. But 2ere of this, and ſee Fitz. Deviſe;Contra. 

Bur if a man be poſſeſſed of a Term, and do Deviſe it to 
one, and the Heirs of his body, the Remainder to another, 
this Deviſe is void to him in Remainder, and the firſt Deviſee 
and bis Executors (hall -have it all the time. And if he Deviſe 
it to one and his Heirs, the Deviſee hath no Free-hold, . but 
it ſhall go to his Executors as a Chattel. Cook 8, 95,10. 47. 
"Plowd.525. Dyer 358, Brock Chatt.23. (ok 10.87. Watts & 
Goldsborows Caſe.H,19.7ac.C.B. 

If a man be poſſeſſed of a Term,or Leaſe for years of land, 
and-granta Rent. Charge out of it to 7. £8: for his lifezor in 
Fee,this is a good Grant,and the land (ball be charged during 
the Term only. Cook /aper Lit. 147. EO 
. Tf one thar hath a Leaſe for years enter into a Statute,and 
execution be ſued thereupon,and the Sheriff extend the Leaſe, 
and deliver it to the Convſee at a yearly value,as he may either 
ſell it outright, or extend it at a yearly value , which he will ; 
this is no Franck-T cnement in the Conuſee, but a Chactel ſtill. 

If-a Termor grant all his eſtate toe. tothe uſe of him- 
ſe(f, and his wife for their lives ; Io this caſe neither the Ter- 
mor or his wife hath any Free-hold ; for the Statute of 27. 
doth not execute the poſſeſſion to this uſe. And therefore if 
he or his wife grant this to another, their Grant is void, for 
the whole intereſt in Law is in e-L. Dyer 369. If a Leaſe be 
made to 7, S. for forty years, if he live ſo long, and if he 
dye within the ſaid Term, that his wife (hall have the reſidue 
of the Term ; now this is no Free-hold,and by the death of 7. 
$,the Leaſe is ended ; and therefore the Remainder to his 
wife is void. Dyer 253. : | _ 

A man may have an eſtate of Free-hold or Inheritance in 
other things as well as Lands, Rents, Commons,and ſuch like, 
 aina Robe, a Garment, Bread, or Drink, or the like.. - : 
P 3 ih 
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- Tf Land or Rent be granted to one and his heirs, during the 
life of 7... in this caſe after the death of the Granree, his 
Heir, not his Executor ſhall have ir. Lit. Se, 739. And re- 
gularly all other things which are nor forfeited by an Out- 
lawry in a Perſonal Aion, nor Attachable in Afſiſe, nor di. 
ſtrainablefor Rent, or the taking away whereof will be no 
Feleny,they are not to be reckoned Chartels that (hall go ro 
the Executor. 20. H 7.13.Xelw. 118, irq 

If one ſeiſed of Land in Fee,make a Feoffment of it to me, 
excepting the Trees, and after grant me the Trees for years; 
inthis caſe the Trees are a Chattel in me and my Ex:cutors; 
I (hall have them. And if one ſeiſed of land in Fee, fell the 
trees, Or ſell the land, excepting the trees, theſe it ſeems are 
chattels perſonal; and if the Vendor dye, in the firſt caſe the 
Vendee ſhall have them, and the Vendor ſhall have the trees 
excepted in the laſt , albeit they be not cur down; and if in 
the laſt caſe he grant the trees, che Grantee ſhall have them. 
Cook, 11.50. Perk Sefi.58.Cook,463, 

If one Leaſe me his land for ten years,and after Leaſe me the 
trees for twenty years, after the Leaſe for years ended? 
I ſhall have the trees as a chattel. Cook. g. 63, Perk. SefF.58, 

If one be ſciſed in fee of lands whereon there are trees 
]rowing; and he make a Feoffment of the land to me, ex- 


_ cepting the trees,angafterwards he doth fell me the trees for 


ever, and after I dye;in this caſe my Executor or Adminiſtra- 
tor ſhall not have theſe trees, as they ſhall in caſe where the 
Feoffer doth grant them to me for years, And if I be ſeiſed 
of land in fee, and1 make a leaſe for life or years of it, exce- 
pting thetrees, and afterwards [ dye; in this caſe my Execu- 
cor or Adminiſtrator ſhall not have theſe trees, buc they ſhall 
£0 in both caſes with the land. Cook 4.63.11.48. 

If a Leaſe be made for life or years,of land whereon a houſe 
is ſtanding, or Timber is growing, and the houſe is proſtrate, 
or the Timber iscut or fallen down, ( by whomſoever, or 
what means ſoeverit be )the materials of this houſe, and chis 

Timber is now become a chatcel ; and therefore if the Leaſe 
be without impeachment of Waſt, it ſhall go x0 the Leſſee, 
and after his death co his Executor or Adminiſtrator ; but 8 
. the 
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' the Leaſe be otherwiſe, it ſhall go to. the Leſſor, and after his 
death to his executor or. adminiſtrator, But if- the timber be 
cut for reparation only, or the Lefſce will imploy the materi. 
als of a houſe to build it again, and.the Leaſe do continue, ie 
may be ſo imployed, and then the executor or adminiſtrators 
of the Leflor may nor take it. Cook 4 63. 11. $1. 84. 

If one be ſeized in fee-limple of- ground whereon Trees 
do grow and he ſel! me theſe trees for money, and afterwards 


 Idye before they be cut ;. in this caſe my executor or admini- 


ſtrator ſhall have and may cut them. Cook 11. 50. Perk, Se, 
58. And it one ſeized of Land in Fee mgkes a feoffment there: 
of to me excepting the Trees, and after grant me the Trees 
for years; or if he make me a Leaſe of the land,ficſt for years, 
and after doth grant me the Trees for a number of years to 
begin after the end of the term of the Land; in boththeſe 
Caſes I have the trees in the nature of a Chattel; and if I die, 
my Executor or Adminiſtrator ſhall have them. The Deer 


Park (hall go with the Park, as parcel of the frechold,and nor 
to the executor. Cook. 7.17. 22.E4.4.7.3.H.7.15.10. H.7.6, 
The fiſh of the pond muſt go with the pond, the pigeons of 
the houſe with the pigeon-houſe, and not to the Executor. 
Kelw, 118.18, E4.4.8, 
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Conies, Pheſants, Partridges, and the reſt of the game of + ori and 


The Incidents of a houſe, as glaſs windows annexed with Incidents of 


nails, or otherwiſe to the windows, .the wainſcote fixed by ® boule- 


nails, skrews, or Irons put through the poſts or wals, tables 
dormant, furnaces of Lead and Braſs, and fats in a Brew and . 
Dyechouſe ſtanding and faſtened to the wals, or ſtanding in, . 
or faſtened to the ground. in the middle of the houſe, (though . 
faſtened to no wall) a Copper or Lead fixed to the houſe,the 
doors within and wichout, chat are hanging and ſerving to. 
any part'of the houſe, ſhall not go co che Executor or Admi- 
niſtrators to be divided and ſold from the houſe, albeic the 
Executor orAdminiſtrator have a Leaſe for years of the houſe, 
and by that means hath the houſe alſo. But if the glaſs be from 
the window, or there be wainſcote looſe, or doors more then 
are uſed, that are not hanging, or the like, theſe things ſhall 
g0 to the Exetutor or Adminiſtritor, Ce0.4.63.21, H 


7. 26. 
Sd - 
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Sy pales; rails, fixed walls, ſtakes, poſts, Milſtones,anvils, locks 
and keyes of doors, glaſs, go,with the houfe to the owner 
theredf, and ae&to the Lefſor when the Lefſees time is out, 
nor to Executors when a man dies;and it matters not at whoſe 
charge they may be made or ſer up; they are as the trees, parcel 
of the inheritance. Coo. 17.63.64.21. H.7,20.C00.4. 65. And 
yet perhaps a furnace ſtanding in the middle of a honſe, and 
not fixed to a wall, nor ſtrengthening the houſe, may be taken 
away by a Leflee during his term without doing walt;yet is ic 
not to be reckoned amongſt moyeable goods attachable;or to 
be taken in execution. So of a Copper fixed toa wall, with 
looms and pricks for a Clothiers aſe. 37. Eliz. Auſtins Caſe. 

| Thoſe writings which concern the inhericance, muſt go to 
the heir, and asit ſeems the boxes wherein they are, eſpecial- 
ly if they be ſealed, not to the Executor. But thoſe writings 
which concern goods or Chattels, and the boxes, ſhall go co 


- the Executor, and not to the heir. But the Cheſts or Trunks 


wherein writings are,eſpecially ifthey be open,ſhall(as ſome 
ſay) go to the Executor ; and yet if they be locked or ſealed 
and full of writings,and there are other things in them; others 
ſay the contrary. 41.E4d.3.2.36. H.6.26.18, Ed.3.4. 3.H.7, 
15.22. Ed.4.7. Bre( hat. 12. Fitz. Executor. 111. Broo, Ex- 
ecutors 145.97». If A. mortgage the inheritance of ſand to 


"2. upon condition of redemption, by payment of five hun- 


Se. 5, 
Emblements, 
- to whom they 
do belong, 
and who ſha 
have them. 


Lg 


dred pound to B,bis heir or Executor, and B. dyeth, the heir, 
not the Executor ſhall have the Deeds. Ard if Land beſold 
for five hundred pound,to be paid co A. but a condition, that 
if not paid cohim, his heir or Executor by ſuch a day, then to 
re-enter; A.dieth; in this Caſe the heir ſhall have the Deeds. 
If writings be pledged or granted to ime, and none of the 
land ro-which they do belong, it is in the nature of a Chattel, 
and my Executor,not my heir, (hall have them.21, E4.4.19. 8, 
Ed. 4.3. Br. Chat. 13. 


Mblements'ſtrialy are the profits of Land which hath 
been ſowed ( which in ſome Caſes he that ſoweth the 


11 Land (hafl have,and in ſome Caſes not) But the word is ſome- 


times uſed:more largely for any profits that ariſe and accrew 
naturally 
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naturally from the ground, as graſs, fruit of trees, hemp, flax, 
and the like. 7ermes ley Kelw. 125, Coo. ſuper Lit. 55. If 
Tenants in fee-ſimple or fee-tail ſow the Land, their execu- 
tors after their death, if they dye before cutting , not their 
heir (ball have the emblements. fertor. cap.2, 37, H. 6.25. 
If one have land in fee-fimple, or otherwiſe, in his own or 
wives right, or be eſtated ia land for years in the right of his 
wife,and he ſow it with Corn, and dye before it be reaped; 
in this Caſe the executor of the husband, not the wife oc 
heir, ſhall have it. And ſo it ſeems of planted hops, ſaffron, 
and hemp, quicquid plantatur ſolo, ſolo cedit. Burt graſs,apples, 
pears, and other fruit upon the trees, though ripe and ready 
to be cut, ſhall go to the heir with the land. Bur all theſe of 
both ſorts, if the land in which they grow be ſold away, and 
not excepted, paſs with the land; the roots of carrets,turnips, 
parſnips and skirrets are diſputable. New book of Executors. 

' If a difleiſor, or a diſſeiſor of a diſſeiſor,or a feoffee,donee - 
or leſſee of the fiſt or ſecond difſeiſor ſow the land , and cut 
and carry the Corn away, or cut and carry away the graſs 
or trees, or gather and carry away the fruit , as apples, nuts, 
or the like, or give or ſell away any of this ( unleſs it be in a 
market or fair, &c.) yet when the diſſeiſee doth re. enter, he 
(hall have ic all again, and may take it whereſoever he doth 
find it, for the property of ir is ſtillin him; and if he dyehis 
executor may do the like, And if they be gone or ſpent, the 


difſciſee may have an AAton of Treſpaſs for them againſt the Treſpaſs. 


diſſeiſor, bur not againſt his leflee, feoffee or donee , which 
come in by title. Cook 11. 51. Dyer 32. 173. 12. H. 7. 25. 
Perk, Seft. 519, Cook5.85. . | 
If a Tenant for his own or anothers life ſow the land, and 
afcer dye, his executors and not him in reverſion ſhall have 
the Emblements. And ſ9 is the law for any particular tenant 
that hath ancſtate uncertain. But if a tenant for years ſow 
the land, 'and before that he hath cut and ſevered the emble- 
ments from the land , his cerm expirech, there the lefſor or 
he inreverſion, and not the lefſee or his executors , (hall have 
the emblements. But if leſſee for years of the tenant for life 


ſow the land, and the leſſee for ch dye before he can reap , 
yer 
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yet the Leſſce for years ſhall have —_ So if a man ſeiſed 
of lands infee, hath iſſue a daughter, and dieth, his wife be- _ 
ing eofeint with a ſon, and the daughter ſowerh the ground, 
and after the ſon is born, yet the daughter ſhall have the 
embtements. 10 eff. p. 6. Lit. Seft.68, 7.H.q.13, Cooks. 
106.7. Aſ[.p.19. Dyer 316. 16,H.6.6. EE | 

If a woman copyholder during her widowhood, accord- 
ing to thecuſtom of the Mannor ſoweth the land, and be- 
" fore the ſeverance of the emblements (he caketh a husband , 
the Lord ſhall have the emblements.So if (he make a leaſe for 
years , and the Leſſee ſow the Land, and then ſhe take a huſ- 
band, there the Lord , not the Leſlee ſhall have the emble- 
ments , though the Leſſees eſtate be determined by the aR of 
a (tranger. Cook 5. 106. & Swper Lit. 55. 

If a leaſe be made to the husband and wife during the co- 
verture, and the husband ſoweth the land , and after they are 
divorced cauſa precontralins, the husband,nor.the leſſee, (hall - 
have the -emblement. IF the wife have a leaſe for years of 
land as executor toa former husband , and her preſent huſ- 
band ſow it, and dye; in this Caſe the Corn, at leaſt ſo much 
as is more then the value of the land ſhall po to the wife, not 
ro the execator of the husbands, New book of Execators. If 
oneſeized of land in the right of his wife in fee,or'for life be, 
and he or his leſſee for years ſow the land, and before 
the corn be catthe wife dye, or the hasband die ; 'now'in the 
firſt Caſe the husband or his executors 3 and in the laſt the 
leſſee, or hisexecutors, if he die , (hall have the emblements. 
Bur if huzbandand wife be joynt. tenants of land;and che huſ- 
band ſoweth the ground , andthe land doth/ſurvive to the 
wife, here it ſeems (he ſhall have rche-Corn, and not the exe- 
cutors of the husband ; but the husband-might have given or 
diſpoſed them. '7.H:4.17.7. eAſſ.p.19. Brook Embl. 6. Cook, 
ſuper Lit. 55, 8. Afſſ. 21. Dyer 316. Where one doth en- © 
ter into Land by a right paramount, or the Leaſe or eſtate 
doth determine by rhe aQtof the Leſſee, or by his means'that 
did ſow the land , -or bythe means of him under whom he - 
claims ; in'thiscaſe although the eſtate of the Leſſee be un- 
certain , yet he ſhall not have the Emblements.. As if ons 
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enter upon or recover land fowed by vertue of a condition 
inLaw orin Deed; asif the Lefſee for life or years do alien 
in Fee, or commit waſte, and he recover the land ; or a Feoff- 
ment or Leaſe be on condition, and the condition be broken, 
or the Lord of a Copyholder enter for a forfeiture of the. 
Tenant, or a Lord enter on his Villains land, or the King or 
Lord enter upon the land of his Fenant afcer a felony done, 
for a forfeiture : in theſe and fuch like caſes he thac encreth 
upon or recovereth the land , ſhall haye all the emblements 
that are growing and not cut upon the land at the time of his 
entry or recovery. So if a man recover land by a ſuit upon 
a right, and be put in poſſeſſion by. an Haberefacias ſeifnam, 
or Habere facias poſſeſſionem, he ſhall have all the emblements 
that ſhall be then growing upon the land, Firz.Treſpaſ5.25 4. 
44.Ed.3.25. (o0k.,5.106. e&&- ſnp.Lit. 55. Coo.4.21. Perk. Sef. 
515.40, E.3.5.19.H.6.45.$ee.L.3.301. Cos.5.111.Broo.Em.8. 

If hasband and wife be joyne-cenants of land, and the huf- 
band fow itand dye, it ſeems the wifeſhall have ; and yet 
the husband might have diſpoſed it in his life time. 

And yet if a Feoffment be made upon a condition , and 
the condition is broken, and the Feoffee before-the entry of 
the Feoffor cut the corn ſowed on the ground, and after ſuch 
ſeverance the Feoffor re-enter ; in this caſe nor he, but the 
Fecffce ſhall have the Emblements : bur if he had entred be- 
fore, he (hould have had ir. So if a Copyholder after for- 
feicure, and before entry of che Lord, cur che Corn , he ſhall 
have that which. is cut. 5.H. 7,17. Broo. Emblements 4. 

If a man Leaſe Landac will , and the Leſſee doth ſow the 
Land-to corn,or fer roots, or ſow hemp or flax, or any yearly 
profit ; and then the Leflor determine the will before ic be 
ripe, and ouſt the Leſſee : now in this caſe the Leſſee (hall 
have the Corn, and if he dye his Executor ſhall have it. Bue 
ifthe Leſſee himſelf determine the will, he ſhall:not have the 
- Emblements., but the Leflor. And if fuch a Tenant at will 
plant young fruir trees, or young Oaks, Aſhes, Elms, 8c; or 
ſow the ground with Acorns, &&. he ſhall have no profit of 
theſe , for this doth not bring any yearly profir. So'if heor 
any- other Tenant thar (hall have Emblements do- only ear | 
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and dung the Land, they (hall have no benefit by this. Cook, y. 
116. & ſuper Litt. 55. 18. Edw. 4.18. Litt. Seft. 68, 

If a Tenant by Statute- Merchant ſoweth the ground, and-- 
then a ſudden-and caſual profit __—_— , by which he is 
fatisfied , yet he (hall have the Emblements. 44. E4. 3: 15: - 
(ook; ſuper Litt. f. 55. :. | E 2.4 13 £ | 

If Tenant at ſufferance be diſcharged, and notwithſtand- 
ing he continue in poſſeſſion,and ſow the land, and the Lords 
Bailiff takes-the Rent at our Lady day after, and payeth ic co 


the Lord in a groſs ſum with'other monies ;- now. it ſeems in 


this caſe the Tenant , and not: the Lord,. (hall have the. Corn 
at hacveſt. (romp. Jar. 215, © 

If a man under colour of a Feoffment orLeaſe preſuming- 
he hath a good. eſtate, when in truth he hatkhnone, ſow the 
land; now in this caſe neither; he nor his executor, but the 
Feoffor or Leſſor ſhall have the. Emblements. Lees Caſe,g. Lac. 

-I4 ewo be_Tenants in common, and one dye, and his 
wife hold in common, and-ſow the land, and dye ; the other: 
Tenant in common or the heir (hall not haye it, but the Exe-. 
cator of the woman. Perk, Sef.5 23. | 

It a Leaſe be made to a husband and wife at will, and: 
they be afterwards divorced cauſa precontratn , and the 
Land be ſowed before ; now in this caſe the Husband,and not 
the Leffor (hall have the Emblements. Cook 5. 116. ©. 

Tf a Fenant in dower ſow.her Land, and dyc before ſeve- 
rance of the Corn,the heir ſhall nor have it, but the Executor- 
of the wife : And if after the ſowing ſhe take a husband,and; 
he die before it be cut, his Executors ſhall not have it, but the 
wife (ball have ir. Star.20.H.3.c.2, Perk.Seft.5 22, Broo, Emgg26.' 

If a feme ſole. ſow her land, and. after marry , and he dye 
before ſeverance, the wife, notthe Executor of the husband , 
(hall bave-it. Broo. Embl. 26, , 

If a Parſon. dye before the firſt of day when the: Land is- 
ſowed , and another Parſon-is made, the ſucceſſor ſhall not. 
have the Tenthe, but the Executors or Adminiſtrators of the; 
firſt Parſon. But if he dye before the conception of the Vir» 
gin Mary , tbe ſucceſſor ſhall have the Tenth of the Emble-. 
meats. But now by the Statute of 28. H, 8« the profits are . 
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be ſequeſtred from the death of the Parſon,and co bedeliver- 


ed all to the ſucceſſor , only the Corn ſowed upon the Glebe 


land by the predeceſſor , which he may diſpoſe of by will ; 
and if he do not, it ſeems his Executor ſhall have it. 21,H.6, 
30. 34-H.6.33. 35. H.6.39. 28. H.8. cap. 11. 

If a man be Outlawed in a perſonal ARion , the King not 
the party, or his Executors if he dye ſhould haye all the Em- 
blements on his ground at the time of the Outlawry. So if a 
man forfeit his goods in caſe of Felony by flight, though he 
be after acquitted, or being convicted ,: the King would have- 
had all the Emblements ar the time of the flight in the firſt- 
caſe, and felony done,in the ſecondicaſe, or at any time after 
(as it ſeems) until conviRion or acquittal. F.C.344-5.H.7.16. 

It Corn be reaped, and the Tithe not ſet out, and the inhie- 
ritor of the Tythe dye, it ſeems the Executor, not the heir of 
the inheritor , (hall have the Tythe. New Book of Execntors. 
Bur note,thatin all theſe caſes where a man hath right coem- 
blements, and dyes, if he make any Deviſe of them;then they 
ſhall go according to his will anddiſpoſing. Dyer 316. 
 Andin all theſe caſes before , he to whom the Law doth - 
give the Emblements, may lawfully egteriinto and upon the 
land or ground where they grow,and cut-and carry them,and - 
he is not put to his Aion for them, nor bound to take them 
ere they be ready , or at one time 3 but the Law doth give 
him convenient entry of ingreſs, egreſs and regreſs. And if 


he be diſturbed in this way, he may have his Aion of the , a;,,, .F cy. 


Caſe, and ſhall recover as much as ke is damnified. 2xando Caſe. 


lex aliquid alicui concedit ;_ concedere videtur & 1d fine quo res 
ipſa eſſe non potef}.. And if a man thac hath right to thele Em- - 
blements haye any Treſpaſs done to him in them , he may 


have-an Action of Treſpaſs for it.C./#p.L.56. Ke.r23.K.f.160. Treſpaſs. 


The Executor or: Adminiſtrator of a woman that hath a 


husband, ſhall have by right of hisExecutorſhip orAdminiſira- _— and: 


tion, all AQtions,Rights and Tirles eo any Chatrels and polli- pxecucor. 


bilities, and things of that nature which the wife had before 
' the marriage, and which fell co her during the marriage ; for 
theſe things the husband ſhall not have by the incermarriage 
afrer the wives death,as he (hall have all the reſt of her goods 
: Q3. and 
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2nd Chattels., except he have chea--a&Exccutor or Admini- 
frator to her, as be may be..; And if ſuch a woman have any 
Goodsor Chattels as executrix to another, her executor or 
adminiſtrator, not her husband, (hall have theſe alfo , for (he 
hath theſe goods in anothers, and nar in her own right. Cook 
ſuper Lit. 351. Plaw.294.19?. fp 

IfI haye any Goods or Chattels in joynt-tenancy with an« 
other, 2s if a Leaſe be made of Lands to me and another for 
years,or a horſe or other Chattel perſonal be given or grant» 
edto me and another; in theſe caſes if I dye, my executor or 
adminiſtrator ſhall not have any part of theſe Goods or 
Chartels;but the other ſurviving joyat-tenant ſhall have them 
all. Bat otherwiſe it is of the Goods and Chattels that I and 
another have in common. And therefore if I and another 
have Goods and Chattels in that nature as before, and he or 
I grant that which doth belong unto us thereof unto a ſtran» 
ger ; in this caſe the ſtranger and him of us two thar hath kepe 
his part, are Tenants in common of the things ; and therefore 
ifeicher of us dye,the part of him that dieth inche goods and 
Chattels (hall go to the executor or adminiſtraror , and not 
eo.the other Tenant in.common. Lie. Sef?. 281. Perk, Set, 
525,526. Lit. Set. 320, 321. Fs | 

If T have a Judgement for land in a real or mixt Aion , 
and for dammages recovered in the ſame ſait , andIdye; in 
this caſe my executor or adminiſtrator, not my beir , ſhall ſue 
execution for , and recover the dammages , but not for the - 
land, So. if I recover dammages againſt another for che 
detaining of my Charters, and dye; my.executor or admi- 


. niſtrator (hall recover the dammages ; but the heir ſhall 


have the Charters , and the heir mult ſve his Scire facias for 
the Charters ere the Executor can ſue for the dammages. Alſo 
if I recover any debt or dammage in any perſonal Aion , 
my executor or adminiſtrator (ball recover and have this, 


. Fitz. Executor. 53, 84. 117, 


If I have the inheritance of Land whereof there is a Leaſe 
for years, and the Leſſee grant his Leaſe ro my wife and 7. S. 
and after ſhe dye, now Iſhall not have this term, but7. S. 
for the term was not drowned. But by a Feoffment or 
new | 
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new Leaſe , I might 1n her life time have given away her in- 
tereſt, Plow. 418. 
. If ewo femes ſole be joynt-tenants of a term, and I marry 
one of them_and ſhe dye,now the other joynt-tenant,and not 
F,ſhall have the whole * but if it had been a perſonal Chatcel, 
contra ; for the joynt-tenant hath the elder title. P/ow.418. 
Soif aterm be granted co my wife and a ſtranger, or 
were granted to my wife while ſhe was ſole, and a {tranger, 
and ſhe dye ; in this caſe I ſhall not have her Moity , bur ie 
doth ſurvive and go to the ſtranger. Plow. 418. 

If a man-bepofſeſt of a term of forty years in the right 
of his wife , and make a Leaſe for twenty years, reſerving 
thereupon a Rent, and then dye, though the executorsof the 
husband (hall have the Rent , yet the wife (hall have the re- 
ſidue of the rerm after her husbands death; for a diſpoſici- 
on of part is not a-diſpoſition of che whole;Bur if there were 
a clauſe of re-entry for norpayment, ſhe may not re-enter by 
this. So if a Leaſe be made ro:them ewo for years during the 
coverture, and he do not diſpoſe it in his life time by a& exe- 
cured , the wiſe (hall have it all. And regularly that which 
her execuror or adminiſtrator ſhall have after her death , ſhe 
ſhall-have afrer herhusbands death, as all che Goods and 
Charcels ſhe hath-in awter droir not diſpoſed by herhusband,; 
all Charrels real conlifting meerly in AQtion ,-all/Charrels 
perſonal alſo conſiſting meerly in Aftion-not recovered by 
bim in his life cime. (ok ſuper Lite. 46. 351. Plow, 294. 

If an Eſtray happen within the Mannor of the wife , if the - 
husband dye before ſeiſure , the wife, andinor the executors 
of the husband ſhall have it ; for the property was nor veſted 
in the wife till ſeiſure. 10. H. 6; 11. 43. Ed 3.8. : 

If a'Rent be granted ro a man orwoman ſole for one and 
twenty years, if the grantorſhall live/fo long, and after they 
intermarry, and then/arrearages'incurr, and then the huſ. 
band dyeth , and then moreRentisbehind; nowthe wife , 
and not the executor -of her husband;ſhall have rhe arrearages 
before and after her-husbands death. Curie B. R. Barges 
Cafe. Hil. 22, Jac. 33. H.6. 20. 39. Ed. 3. 19. ” 

If a husband be -of -Rent in'the rightiof his wife ; 
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and the Rent incurr, and the husband dyeth , the wife and 
not the executors of the husband ſhall have.the arrearages; 
per three Juſtices. B. R. 22. Jac. Hill. 9.1.6.43, 29. Ed.3.40. 
If a Leaſe be made to a husband and wiſe for term of their 
lives, the remainder to the executors of the ſurvivor of them, 
and the husband dye,the wife and her executors ſhall have it, 
and this che husband could not grant away from her, becauſe 
it is bur a poſſibilicy and no intereſt. Hil. 7. Eliz.B.R. Cook 
ſuper Litt. 46. 
If they two get a Judgement againſt a man for. dammages , 
and,he dye,the wife (hall have all the dammages. 48.Z.3.12. 
If an obligation be made to them two during the Cover. 
eure & he dye,ſhe ſhall have it, 8 not his executors. 3. H:6, 37, 
If husband and wife have a Mannor to them , and the heirs 
of the husband and Terant by Knights ſervice dyes, his heir 
within age, and after the husband dyes, the wife, and not the 
executors of the husband , (hall have the wardſhip, So of a 
Preſentment to a Church. 1. ar. 


T HE word Paraphonalia is uſed in our Law , but inthe 

Civil Law the thing is ſaid to be Paraphernalia,which by 

the Civilians is faid to be ſomething which the wife hath co 

her ſelf beſides her dowry which her husband gave her ; the 

which ſhe muſt have, and net the executors of che husband , 

and of which the wife may make a will without the aſſent of 
her husband , as being a ching in the free diſpoſition of the 
-wife.. And this both by the civil and common Law is all the 
neceflary furniture and apparel of a womans body provided 

her by her husband , which may extend to many garments of 

the ſame kind, and is not to be reſtrained to one garment 

only , which yet is ſufficient to coyer the body , and yet not 
to be extended to that which is above her degree. And 

therefore Jewels and Chains of gold and (ilver ſhall nor be 

. eſteemed parapherna for a husbandmans wife , but theſe may 
be parapherna for the wife of a Nobleman, But what ſhall 

be allowed for parapberna,is to be decided by the Judges,and 

they do uſe to give a greater allowance where are no Debts 
of the husband co pay, then otherwiſf. And omnis hec bo- 
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»a muliery are laid to be privilegiata, & de araphernts non 
debet maritus intromittere in vita #X0r ©. Neither may he De- 
viſe them at his death. And as touching theſe ic is our of que- 
ſtion, that if the husband dye, the wife, and not the execu- 
tor or adminiſtrator of the husband ſhall have them,and thar 
with ctieconſent of her husband ſhe may make a Teſtamenc 
of chem, and Deviſe them. But nor otherwiſe, as ic ſeems 
by our Law, becauſe the property and poſſefon is in him. 

ans yet by the Civil Law ſhe may Deviſe them, and make an 

xecutor of them without the husbands conſent, 18. Z4. 4. 

11, 12, H.7.23. 33.6131. 14.27,28, 2. Scaccar the Lord 
Treaſurer and other five Executors of Viſcohnt Binder 2- 
gainſt Viſcounteſs Binder, Fitz. Exec.14. Fitz. Exic.19 37. 
H.8.28. Fitz. eAdmin.7.Broo. Adminiſt.31. 33. H 6.31. Broo. 
Teft13.18,Ed 4.11.12..7.23.24. 

If the husband and wife be EjeRed of a term which the 
husband hath in the right of his wife; and the husband bring 
an Ejettione firme in his own name ( as he may ) and recover 
it ; now by this theterm is altered, and is become the huſ- 
bands own in his own right, and after his death ſhall. go co 
the Executor of the husband, and not tothe wife. P/ow.415; 
37.eA(.. pl-11.Coo. ſuper L.fol-46.b. | 
If the husband grant the whole term epon condition that 
the grantee ſhall pay a ſumme of money to his Executors,and 
the husband dye, and the condition is broken, and the Execu- 
tor enter, now this is a diſpoſition of the term, and the Exe- 


.cutor ſhall have it. Coo. ſaper Lite.f.46. 


The reſt of the Caſes that follow, wherein an Aion of 
the Caſe doth lie, they ariſe for the moſt part upon Deeds as 
weltas words,and not upon” words only. And the AQion is 


given againſt a man ſometimes for not doing ſomething he 


ould do, and is bound to do. And ſometimes itis for nor 
doing it as he ought codo. And fometimes it is for doing 
ſomething a 'man ought not todo. And amongſt theſe a man 
is bound co do ſomething by Law without a ſpecial under- 
raking, and ſomething he is bound to do by his own engage- 
ment, and this is called an Aſſumpfit. 


R CHAP. 


$eR. 1. 
- Aſumpfic 
what it is. 


What 
ſaid a 
imply 
ſam 


Se. 2. 

io b 
Ya | 
t, or 
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CHAP. XVIII. LO 
* Of aneAttionof the (aſe upon an Aſſumpſit. 


A* Aſſumpſic is nothing but a voluntary promiſe made 
by word of mouth only, by which a man Torh afſume 
or take upon him todo or pay any thing to another, New 
Terms of the Law. : 

If it be in writing and by a Deed, it is of another confide- 
ration, we meddle not with this. But an Afſumpſit ſeemerh 
ro differ from an agreement but as the Gewns and Species, For 
an Aſſampſic is but a ſpecial kind of agreement, and every 
Executory Contra hath an Aſſampſit in it.Cook 4 44. 

There are two conſiderable parts of it ; The conſideration 
of the Aſſumpſic, and the Aſſumpſic or promiſe it felf. 
| This ARtion of the Caſe upon an Aſſumpſit (as the contra 
is cither expreſs, as when one for good canſe doth promi 
that himſelf or ſome other ſhall pay money, make ahouſe, 
ſeal a bond, make aleaſe, or the ike z or implyed and ſup= 
plyed by the Laiv, as in every Executory contraQ there's an 


 Afſumpſit implyed. Coo.5.19,4-94. 49. Plow. 308, 


They that are expreſs,xrealfo abſolute or conditional: and 
theſe are alſo ſome of them, fuch as have a confiderationtal. 
led 2%id pro quo in them; And ſome of them are withour 
conſideration called a bare or naked promiſe, which is where 
2 man bargaineth or ſelfeth his lands or goods,or promiſeth to 

ive one money, or a horſe, to build a houſe, or doany thing 
by aday,and there is no recompence appointed to him for the 
doing thereof 3 this is void, and no ton lieth for thepor 
doing thereof ; for'the rule is, * ex »#do putto nox oritur altio. 


b Alſo theſe Aſſumpſics are either reat or perſonal. 


FI intreat one to be bound for me; there is in this an' 7 li 
cit Aſſumpſic that I ſhall fave tym harmleſs 3 and npcachis 


Afumpfitin ifhe be moleſted, he may have this aRion,2.Cay, per. Juſt, Rs. 


law, on wh 


ich chardſon at NorthampronAſizes; for the Aﬀumplit is implied. 


"If any goods beſides money be delivered to one todeliver 
over to another, or to the uſe of another, or-tobe imployed ' 
ts 


upon an Aſſumnpſit. 


to any other purpoſe; or on condition, that if he do ſuch x © 


thing he (hall keep them; in all theſe and ſuch like caſes ſome 
think there is an Aſſampſit implyed, upon which this Aion 
will lie in Caſe of breach of the truſt, Dyer. 21.22,c5c. 

If I bid one do-work fpr me,and do not promiſe any thing, 
the Law makes it, and he muſt ſay it was worth ſo much, and 
thac w® he deſerves is recoverable in this Atiop.Trin.8.Car. 

Every executory contra doth imply an Aſſumpſic, So 
. every debt that is not upon a ſpecialty ( or for rent upon a 
Leaſe) but which may _be turned into dammage, as upon an 
account,. Or upon a buying, or an agreement, hath an im- 
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plyed promiſe, and che plaintiff may fay that the defendane 
did promiſe to pay it, and make the 
See divers Caſes infra. . 
An executor cannot be charged in account for any.receic or 


occupation by the deceaſed, nor in debr.;upon the contra 


of the-deceaſed;but an Aion of the Cale it is thought will 
lic in the firſt; and ic is clear will lic in.che laſt Caſe, upon the 
implicit contra. Coo. 4.Coo.8.94.133, As if one rtceive my 
- money to account, and he and 1 calt ic up and agree in certain 
what is due, and then he dye, in this Caſe it ſeems I may have 


debt the conſideration, 


this Aion againſt the executor, or adminiſtrator z albeit I - 


cannot have an account. Hil,13.fac.per (h.7 uſtice. 

A bare ſubmiſſion to an Award, without any expreſs pro- 
miſe,is ſufficient to yield this Ation vpon the Aſſumpſic in 
Law. Adjadg.Neales Caſe. 34.37.38. Eliz. B. R.and in Trim, 

.2-8.7ac-B.R. Brooms Cale. And ſo indivers other Caſes. 


* 
of words the Afſumpit is made, ſo the ſenſe be 


therefore if onepromiſe:me rwenty pounds when 
'= work,'0r to do a work, or if Idoa work, or ſoas I doa 


Stouching this point, the manner and the matter is con- .-- $26, ,. 

«3 
ſiderablez as to the manner, ir matters notin what form What fhall be 
clear ; And fald a good 
I have done ©*Pr*ls Af. 


umpſit , on 
which this A. 


worki; All theſe are good Afſumpſits, Plow. 5.305. S0 if one &ion will le 


promiſe me twenty -poun 
the marriage of his daughter, theſe are good. Plow. 305.0 
if -you will tisfic me, I-will do ſucha work... | 
Asto the matreer, a 4 together or part; Tg 
bs 2 get 


ds if-I-marry his daughter, or with or not. 


x For the'man3 
ner, 


0 Matter. 
r » 


Aftion of the (aſe 


ether; Andasto this, this muſt be known, 1. That the- 


Afampfkit in- 


whole agreement muſt be conſummate. If A. and B. agree that 
«4, ſhall lend B. twenty _ for a time, and for this,that 
B ſhall-mortgage to A. ſuch land upon requeſt; and after 
A. upon requeſt of ZB. deliver wargg to (: for part of this 
ewenty pound, and hereupon B. doth promiſe to accept it 
for part of the money, or to redeliver'it to A. upon requeſt, 
chis contraR is perfeRand good to give Afton. 014 B. of ex- 
tries. F 4. Soif 4. ow-B. one hundred pqunds, and C. be- 
ing a Clothworker to A. having Clothes-of his in his houſe, 
and they three agree that B. (hall have theſe Clothes for his 
money, and that C. (hall deliver them, this is good, and ſuf- 
ficient, Adjudg. So one poſſeſſed of a field of Corn agreeth, 
with another, that he ſhall have all the Corn there for twenty 
pounds, to be paid him at Aichaelmas next. Coo. 4.92. But 
if the agreement be only in inchoation and nor perfeQ, no- 
Afion will lie upon ic. And therefore if two ſpeak toge- 
ther about an agreement, and they in the midſt of their diſ- 
courſe break off, and ſay they will talk further of ir to mor- 
row, no Aion can be brought upon any of the conference 
of this day. See contraR, Chap.15.Se,4. 
" Tftwobe in ſpeech about marriage between their chiſdren; 
and one fay tothe other, I intend to give my daughter one 
- hundred pounds to him that ſhall marry her with my conſent, 
this is imperfeR. 2. It muſt be ſenſible and certain. 

If an agreement be between me and another, that for ten 
pounds paid he (hall give me a horſe, or a watch ſach a day, 
this is good and certain enough. Fitz, Debt. 89, So if the 
agreement be, that he for good cauſe (hall make good ſach a 
houſe, this is good, and (h3!l be taken for repair of it. 24. 2. 
Zac. B. R. Soif the agreement be about a. horſe for twenty 
ſhillings in hand,and ten pounds more to be paid at the death 
or marriage of the buyer, for whichhe ſhall become bound 
with ſufficient ſurety by their writing obligatory, that for 
this the ſeller will deliver the horſe upon requeſt, this is cer- 
tain enough and- good. Hob. Rep. pl. 79. But if the agree- 
ment be ſuch as cannot- be made certain and ſenſible, it is 
void. And therefore if the agreement be to ſave harmlcſs, 

| | and 
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and not for what, or againſtwhom, this is void: Soif it be 

agreed between A. and ZB. that e 2. ſhall keep B. without 
dammage againſt 7. S, for ten pounds, in which the obligee is 

is bound co the obligor ; or if the Aſſumpfit be that 4. ſhall 

y to Byhis part of the ſamme of moneys that ſhall be I 

or the trying of the cuſtomes of 2. theſe are all inſenſible 

and yoyd, on which no AQtion will lie. See Coo. 10,102. 76. 

Dyer. 356. 3- It muſtagree. If one in conſideration that Affumpf re- 
I have given and delivered to him one horſe, and have pro. PPP: , 
miſed unto-him that upon twenty pounds paid to me I will 

deliver him ſach an. Indenture, and he aſſume to pay me this 

twenty pound at Aichae/mas;this is not repagnant,but good, 
.to give Aion for the twenty pounds at Afichaelmas if nor 

paid.- Coo, 5. 37. Bur if the agreement be repugnant and 
contrary it ſelf, itis void. Ifit be agreed between 4.and SE 
B. that A. (hall do ſuch a work, and Z. ſhall pay ſo much for 

ir, but A. (hall nor ſue for the-money; this is void, and will 

not binde on either fide before the work be done. Burt after 

the work is done it may perhaps bear an Aion. 2sere 7.H. 

6. 44+ 21. H.7. 24.30. 

In the matter conſiderable apart, there are thiee things to 

be confidered. 1, The perſons ro the Aflumpſit , and for or 

againſt whom this aQion doth hie,, 2, The cauſe or conſide- 

ration of it, 3. The promiſe it ſelf. 


A® touching the perſons to the Aſſumpſic, theſe things Sea. 4. 
are to be known. 1. The perſons that do promiſe In reſpe& of | 
muſt be able in Law co contra@ ; otherwiſe the promiſe will - —_ 
not binde; and therefore regularly the Aſſumpſitsof Infants, 
women that have husbands, and ſuch like, do not binde ; yet Wowen co- 
generally promiſes made to them are-- good, Bur / ſee vert. 
-how- and more of this point in Contra before, 2. A _ 
omiſe ro the wife is all one as if it were to. the hu. ,,,.*" 
and; and therefore if one ſay to my wife thatif 1 will tee * 
A. out of priſon being there in execution for a debt owing | 
to me, thar if the priſoner pay it not to me by ſuch a day, he 
will pay ir, in this caſe I alone without my wife may ſue him. 
27. H,8. 24. 3.If a promiſe be mac co my ſervaht to my uſe, Seryane, 
+ ah 7 | 
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I may have an Aion upon it, and ſuppoſe it to be made to 
my ſelf. 2. 36.37-Eliz.B.R. Ferdens Caſe, But of this and of 
cotitraQs made by or with ſervants for their maſters, enough 
alrexdy hath been ſpoken. Bur otherwiſe it is of contraQs 
made wich a:ſtranger ro my uſe; and therefore if there be 
mother, ſon, or daughter, and the mother having a Joynture 
ofther ſbns/ Land , the ſon in- conſideration that his mother 

doth ſurrender, doth aſſume with her to pay the daughter one 

hundred-pounds at a day ; in this Caſe the daughter ( at leaſt 

ina Court of Law ) cannot ſue for this hundred pound, but 

rhe mother mult ſue forit, And yet it is thought the daughter 

may ſue in'a Court of equity for it. Adjudg. Trin,18. 14c. 

B. R. If one it conſideration that I have paid him ten pounds, 

aſſume to aſtrangerto aſſure me an Acre of Land, no-AQion 

will lie for me at Common Law-upoa this. But in a Court of 

equity happily I may have relief, Zofeys Caſe. Paſch 9. 1ac. 

B. R.by three Judges.: 4. This AQion lieth for zn executor 

or adtniniſtrator, upon x promiſe to the deceaſed, And if a 

mah promiſe to pay money, of to pay that which is jn the nx- 

ture of adebt, or where the ground is-a true debt, and he 

die before it be done, the executor or adminiſtrator ſhall be 

charged with it. Hob. Rep.p1.278. (0. 9.68, Plow. 182. But 

otherwiſe it is when it is todo ſome Collateral thing, as to 

build a houſe, or the like, or whenit is to pay money in con- 

fideration of ſome Collateral thing, as in conſideration of 

the etlargernent of z man out of priſon, or th: like. And 

upon this difference it hath been ofc adjudged. 7riv. 3 Jae. 

_ B:R.yer fee Codk 10.77. That for the Aſſumpfit of the Te 
ftaror-to pay a debt or perform'a daty,an Action of the Caſe 
leth againſt the: executors. A, book of Entries F, 1.2. 5, If 

an Afſumpſit be made by two or more, they muſt be ſued to- 
gether, and one of them cannot be ſged alone, as long as the 

reſt live.” But if one of them die, the reſt may'be ſued alone. 

M7 Tec. B.R, curian, + 

JF another and I beſpeaking about marriage between his 
daugheer and my fon, and in conference I uſe theſe words, 
That I ſhall give him one hundred pounds that ſpall marry my 
daughter with my conſent no AQtion will lie apon'this, though 
a 7 - he 
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he do after marry my daughter with my cotiſent. Paſch,3. 7ac. 
B.R. Goldſmith ver. Weſton. | 


O make the cauſe or conſiderationof an Aſſumpſit good 


$e&. 5. 


. it maſt have all theſe qualities. 1. Tr muſt be valuable, In reſpe& of 


that is, it muſt import ſome gain'to him that makes the pro- 
miſe, or (at the teaſt ) ſome loſs 'to hinm-to whom ir is made, 
or both. But che proportion of the value is not conſiderable; 
for a penny, or pint of wine, will as much engage a promiſe 
of one hundred pounds, as more. Hob. Rep.pl.6.7. Triv. 7. 

Tac. B. R. Frieids Cale. (vo. 10.103.76, bur in that Giſe the 
Jury will probably give dammage accordingly as the cauſe is, 

And the Law is all one in this when the contraR is ina wri- 

ting,or a writing fealed & not delivered. But if it be in a wri- 
ting ſealed and delivered, as a bond or bill, there the conſide- 


- ration is not at all material. Firz, Debtr.426. Broo. AQ. of 


the Caſe, 40. Bur if 'there be two parts of the conſideration, 
and one part is valuable and the other not; it is good. But in a 
Neu eAſſumpſit both parts muſt be proved,or the Aion will 


| fail, 2. 4.Jac. B. R, Lees Caſe ; but care muſt be had in gi- 


ving of dammages- | 2 

It A.delivered to B.the eighth of 2ay,one hundred French 
Crowns, and deliveredialſo as many the ninth of 27ay, and 
B. in conſideration thereof, did:then and there afſume code- 
liver ſix ſhillings inſilver for every Crown, upon a 0» aſſnm- 
p/ieverdid for the plaintiff,and entire dammages,the Judge- 
ment was reverſed ; for the -Aflumpſit goeth only co chat 
which was laſt. delivered; 27. 42. 43. Etiz., Pil[Wworth and 
Seales Caſe, © - | | 

2, The conſideration muſt be lawful ; for if the conſidera- 
tion moving the promiſe, be either 734«/nm 5» /e, or malum 
prohibitum, itis void. And yet ifpart ofthe promiſe be law- 
ful, and part unlawful, chere-jt- may be good. Dyer. 359. 
Cook Io. 102, +3 - 

3.If the conſideration be-executory;there it muſt be dueſy 
performed. 9, H.7.13, 'otherwiſe the AQtion will not lie. 
And therefore if one-promiſfe'to me, ſo I will help him to 


gather his Tythe Hay and Cory, he will pay me ten m_ Þ. 


the cauſe or ' 


conſideration. 
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If I help him to:gather his Hay only, I cannot recover the ten 
pounds. 24.7.1ac.B.R Ci7.18..: 5 | 

All theſe things are valuable and good conſiderations, mo- 
ney paid, or any valuable thing done, paid, or delivered, to 

{offer a Tenant at will to hold the Land longer. 47.9. ac. B.R. 

Coventries Caſe, Loan of money, XN. book, of Entries, F. 1.2. - 

To marry ones child or friend. N. book of Entries. F, 2. To 

eare Land, Sollicite Suits, to deliver one in priſon on an cxe- 

.cution for debt, out of priſon; to forbear a Suit for a certain 

' time, to make,or give up, or releaſe an eſtate or intereſt into 

| Landi&P /oW. 30. Kelw, 69, 77. To ſtand to an Award to be 
made, not, to troublc a man upon a Judgement I have againſt 
him; Hofeboots Caſe ; to become bound as furety with ano- 

ther, 24:9. /ac. B. R. to keep goods:lafe commitred ro him: 

Old book, of Entries.F.g, To marry my daughter or kinſwo- 
man, or ( as it ſeems_) any-other at the requeſt of him that 
makes the promiſe, To make an obligation ;; and finally, any 
ching which for the matcer of it may be good in a promiſe, 
may be good in a conſideration. A 3ls 5+, 

In conſideration that a {ranger ſhall furrender a Leaſe to 
me ar the requeſt of the plaintiff, and that the plaintiff ſhall 

cancel an Indenture, is a good conſideration, if it be done 

-to produce an Aion. Paſcb.9.1ac.B,R.(ollins Cale. 

If A. ow to B. fourſcore pounds, and A. in'confideration 
that I will be bound with him for the money to B.promiſero 
enter into a bond of one hundied pounds to me,and I become 
bound wich him, this is a good conſideration to give an AQi- 
on upon his breach of promiſe. Adjudg. 21.9. Iac.B.R. Kne- 
,vats Caſe, Soalſoa promiſe ro do any-ſach thing, may be a 
good conſideration of another promiſe; for one promiſe may 
be a good conſideration of another promiſe, if they be made 
together at one time; for otherwiſe they are both void. Hob. 
Rep pl.16.116. IM. 2. 1ac.Co.B, Somes Cale, and 2. 4. Tac. 

* B.R. Cadels Caſe. 

. -.If one for fourty (billings paid,afſume to deliver me fourty 
quarters of Corn at ſuch a time and place for :ren pounds to 
bechen paid, this is good ; and if. L bring thermoney at the 
time and place, I may ſue for the Corn ; if he bring the Corn, 

| he 
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he may ſue for. the money. Plow. 182. {o0. 4. 93. Goods, or 
z promiſe of goods, may be a good conſideration for goods, 
or a promiſe for goods as well as money. Fitz. Debt, 68, But 
if there be none of this in the Caſe, it is but Nudun patum 
ex quo nou oritur attio. One doth promiſe me in conſiderati- 
on that T will not enter a Caveat againſt the probate of the 
Wil of 7. S, that he will pay me ten pounds; this is a good 
conſideration whether I have any cauſe to do ſo or not. Ad- 
Jjudg. in the Exchequer Chamber. 

If A. and B. beboundin a bond joyntly and ſeyerally to 
pay money, and in truth A. is principal, and A. faith to B. 
pay the money to the obligee, and I will repay you; this is 
a good promiſe ; and if B, do pay it, he may recover it a- 
gain by this Aion. Adjudg.9.(ar.B.R. 

If I have a Judgement againſt a man for twenty pounds, 
and I promiſe him that if he will pay me the money,lI will give - 
him five pounds, this is a good conſideration to binde the 


- Promiſe 3 for it-will coſt me charge and pains to recover it. 


Trin,38.Eliz, Dixon verſus Adams. So if one take away my 
goods wrongfully, and I promiſe him, ſo he will let me have 
mine own goods, to give him ten pounds. Adjudg. Poo! & 
Clipſons Caſe, temp.(/ar.R. , 

If one ſay to me, that if I will depoſe before the Major of 
eA,. the truth of that which I do afficm;he will pay me ewen- 

pounds, this is good ; and if I do voluntarily depoſc it be= 

fore the Major,l may recover the money by this Action. Hl. 
38. Eliz.Co.B. © : | 

If A. ow to B. twenty pounds, and Cefay to. A. pay him 
his ewenty pounds, and I will pay it to you again. thisisa 
good conſideration to make good the promiſe. Adjudg.' 27. 
7.Car.B.R. | 

It one have a Judgment againſt me for one hundred pounds, 
and he promiſe me, ſo I will pay him fifty pounds, he will ac+ 
knowledge fatisfaRion, or releaſe the execution of the hun* 
dred pound by a day ; this is a good conſideration to give an 
AdQion if it be not done. Adjudg. Cook & Harvies Cale, and 
4.38. Eliz.Co.B.Reynolds and Pinhams Caſe, | 

If T be bound ina bond of twenty pounds, to pay ten 

S 


pounds 


Attion of the (aſe 


pounds by a day, and fail at the day, and after the obligee 
bid me pay twelve pounds to 7. S. and he will deliver meup 
the bond by a day, this is good to give an Aftion if he do 
not deliver it. Harvies Caſ: 4. 7ac. / 

” If one that hath my goods, promiſe me, ſo that I will let 
him have them for a moneth, that he will deliver them to me, 
this is a good conſideration to uphold an aRtion againſt him if 
he do not deliver them. Paſch.37. Eliz«(v. B. May ver. Alvers. 

Theſe alſo are good conſiderations, That upon account be- 
tween them, the Defendant was found fo much in debt to the 
Plaintiff. Hob. Rep.p/.1 17, So thathe was inDebr to him, and 
in conſideration #1 forbearance promiſed to pay it.Coo.10 77 

If the Execotor or Adminiſtrator of one that did ow me 
money,in conſideration thereof, and that he hath afſers in his 
hands,afſume to pay me ſtch a day,this is a good confideration 
ro make the promiſe aRionable, eſpecially if I give any time 
for it. But if there were no debt originally due, orno aſſets 

in theirhands to pay it, ſome ſay no Aion will lie. Coo.9 93. 

94. But Juſtice Hutton at Sarum Aſſizes 2T. 7ac. held the A- 

ion will lie, though there be no aſſets, and withont giving 
time;& ſo was it held in Barxs Caſe, Paſch.g. Tac. B.R.per (ur. 

If an Executor ow me five pounds for the Teſtator, and 
buy of mefix barrels of Beer, and in conſideration hereof, 

promiſe to pay me for both; this is a-good conſideration for 
Fob, ro charge him de 60% proprizs, Trin. 37. Eliz. Cook B. 
wheelers Caſe. 

| If 4. ow B.one hundred pounds; and C. being a Cloth- 

worker to A. have cloths of his in his houſe , and they three 

agree that B ſhall have theſe cloths for his money,and (pro- 

miſe-ro deliver them, this is a good confideration to binde E. 

ro deliver them ; for hereby he ſhall be diſcharged againſt A. 

Adjudg.Trin.2. lac. B. R.Warder verſus Chapman.lfI demand 

ten pounds of another,and he promiſe me that if I can prove 

it to be a true Debt; he will pay me ; if Iprove it as I may in 
che ſame ſuit for it, this will be a good conſideration. Adjadg. 

1.18. lac. Stat.verſ. Mary Cook 11.59.10. Ed.4.11. 

If a Scrivener promiſe me in conſideration that I will let 

him have the putting ant of my money, that he will = 
* $906, 


hay CIT 

upon an Aſſumpſit. 
00d ſecurity for it ; this is a good conſideration, and makes 
a good Aflumpſit, 27, 7. Tac. B. R. KekinWorths Caſe, If I 
deliver one ten pounds to re-deliver to me again, and he do 
not ſo, it ſeemsI cannot have this Aion for my relief, bur 
I may have an Aon of account: but if there be a promiſe 
to redeliver it, perhaps this Action will lie. Z;/.37.El;z.Coo. 
B. Howdels Caſe. F7 

If one in conſideration of a Leaſe for years made by me, 
promiſe to pay me a ſumme of money, for this money I may 
have this ARion. But iffor this he promiſe to pay me a year- 
ly rent during the Leaſe, it ſeems I cannot have an Aion of 
the Caſe, but my proper remedy is an Aion of debt. Lit. 
Brook Seft. 452. Fitz. Debt. 129, Morgans Caſe. M.18, Iacs 
B. R. And yet if I promiſe another che herbage of my ground 
forayear, and he promiſe me xx. 5. for ic, either of us may 
have this action againſt the other. Aajnuadg. I1.17.1ac. B.R, Sir 
George Marſvals Caſe. ; | 

If one promiſe me,in conſideration he is indebted to me,ſo 
much Rent reſerved on a Leaſe for Land, that he will pay me 

by a.day, this is not a good conſideration ; otherwiſe it is if ic 

be for herbage, oc for the forbearance of a Rent reſeryed on 
a Leaſe of Land. 14.7ac:B.R.Sir George 'Marſhalls Caſe. eAd- 
judg.Hill 9.Car. B,R. Bret & Heaths Caſe, If one in conſlide- 
ration of Land ſold to him by me, promiſe me twenty pounds 
at a day certain ; or I ſell my Land for. twenty pounds to be 
paid me on a day certain; in theſe caſes I may have this Action 
for the money, though the Land be not aſſured; for he may 
compel-me in Chancery to aſſure it, 3. H.7.14.2.H,7.12. 

If Ipromiſe in conſideration of a ſurrender to be made to 
me of ſach.Land to pay ten pounds, and a ſurrender is made, 
but ir is not a good ſurrender in Law, this is no good conſide- 
ration to raiſe the Action. Hill, 37. Eliz, B. R. Sleigh verſ. 
Bateman. : : 

It I buy Land, Trees,or Corn of a man for money,& he pro- 
miſe to make my aflurance, or deliver the Trees or Corn by a 
day, and do not, or ſel] itto another, I may have this Action. 

- 21.H.7,41. Dyer.22. Coo.10-130. Old B,of \Entries.6. 
'+ If Ibefſciſed of Coppybold Land in fee, and am indebt to. - 


7,i$, one hundred ponnds, and Jying very fick I make F. Z. 
| k S$ 2 my 


__ Aflimef the (oe 


Demande. 


Nudum pd. 
Ra, 


my executor, and declaring my mind to be to ſurrender it to 
the uſe of my executor, to-enable him the betterto pay the 
debr,and Z.S.(heir co the Coppyhold) perlwades menot:ro- 
ſarrender, but to let the Land deſcend to him,and he aflume co 
pay the hundred pounds to 7.S.this is a good confiderationto 
ive this Aion to the executor. H.9.7ac. Grayes Caſe. 
If I promiſe to one,in conſideration he will be bound for my 
friend, I will fave him harmleſs ; this is a good conſideration 


| to give an AQtion. 24.9. Fac. B. R. Somerſhals Caſe.. : 


If I promiſe to one, in conſideration he willay down hisown 
money,to pay for cloth bought by. 7.S,for me, that I will-pay 
it himagain ; this is good.7.9.7ac B.R, Moors Caſe. 

If one, in conſideration of a pint of wine, p-omiſe'to afſure 
me Land by a dzy, and do not.thisis a good conſiderationto- 
give this Action upon the Aſſumpſit. Adjudg.Friexds Caſe. 
T.7:fac.B.R. # 

If I requeſt oneto ſolicite a buſineſs for me, and after he 
hath done, promiſe him terr pounds for it, this is a good pro- 
miſe and not'naked , for the requeſt and the merits are joyned 
together ; bur if jt be a meer voluntary courteſie,it is other- 
wiſe. Hob. Rep-pl.128.72. Dyer 355. and it hath been faid co 
be adjudged co lie in this Caſe, when I do requeſt Z. to bail 
my ſervanr, and after I ſay to him, In conſideration that you. 
have at my requeſt bailed my ſervant, I will pay you ten 
pound ſuch a day, that this is good. 

If one be about to buy goods,or borrow money of me,and 
another before rhe ſale or loan tell me, that if the buyer or 
borrowetr pay nor,he will; or if he bid me deliver the things, 
and if the buyer pay me not, he will pay me on requelt; theſe 
are good con(iderations. But otherwiſe it is when the pro- 
miſe comes after the borrowing or buying. 12.H.8.1 2.44. E. 
3+ 21. But here mult be a demand before the ſuite begin. 

Bur if I promiſe to another twenty pounds, becauſe he is 
my kinſman or acquaintance, this is not good, it is but N's-. 
dum paitum only. Plow.309.302. : 

If one the eighth of - {ay deliver me ten pounds, and I do 
the ninth of May promiſe him in conſideration hereof to re- 
pay the ten pound, this is no good eonfideration, But-if ir 

were 


 kpon an Aſſumpfit. 


were at the ſame time,it were good. 14.43.43. El. Pilſworths 
Caſe. Soif I fell onall my Lands or goods, and nothing ap- 
pointed by the agreement what I ſhall have for it, iis good, 
and I ſhall haye the worth of ir, J | 
_ If one buy a horſe or ſome other thing of me for money, 
and no money is paid, nor earneſt given, nor day fet for pay- 
ment, nor the thing delivered; in theſe Cafes no ARion will 
lie for the money or the thing ſoſd, but I may ſell it to ano- 
ther ; it is Nadum pattum.Plow.3z09.302. Soif I promiſe to 
pay one money, to give hima horſe,build a houſe, or the like; * 
and nothing, and no recompence appointed co me for doing 
it, theſe are void promiſes upon which no Afton will lic. 

If 1 promiſe in conlideration of ſomething palt,as becauſe 
he'hath builded a houſe, quitted me a treſpaſs, or hath let my 
friend have wares,that I will pay himmoney or do any thing 
elſe, this is Nudum patum. Plow, 5.302. Soif I ſaytoano- 
ther ro whom 7.S. doth ow money, If he do not pay you, 
I will pay you, this is Nndum patum. Do. & St. los. 12. H, 

8. 12. Dyer, 31. 27. This hath been often adjudged. So if 
one promiſe me, if I will deliver him one hundred Crowns, 
he will deliver them to me again. But if he do deliver me 
ewenty Crowns,and in con{ideration thereof I did at the time 

' promiſe to re-deliver them, this is a good promiſe. Adjudg. 

If I without other cauſe promiſe to give one twenty pounds 
towards his loſſes by fire, or to build his houſe anew; theſe 

Afſumpſits are not good to give an Aon, 17. £4.4.4 .Plow. 
308, Soif 1, $. ow me money, -and another ſay, that he will 

be my pay-malter, and pray me totake him debtor for it; 
this is not good. Fitz. Debt.126, If one promiſe me twenty 
ponnds becauſe I have built him an houſe, or if one ow me 
ewenty pounds, and another come to me, and pray meto take 

'him debtor tor it ; -or-if he ſay,if the other do not pay it ac 

Aichaelmas,he will,theſe are not good conſiderations co raiſe 

AQions. 9. E4.5.14.44. Ed.3.21. 17-4 

If I promiſe co one ſo[[or if ]he will marry my daughter, 

[ kinſwoman, or ſeryant that Lwill give him [| or pay him] 

ewenty pounds, or if 1 promiſe -twenty pounds with my 
daughter in marriage ; in all theſe Caſes the parcy may _ 
_ S 3 this: 


Aion of the Caſe 
this Action for this money. P/ow.205.Fie. prohib.3. Do.& St. 
104, So alſo it is ſaid that if one promiſe me dne hundred 
pounds in conſideration that have married his kinſwoman', 
rhat this is good to give an Action, becauſethe conſideration 
doth continue. 1{.8.{ar.B.R.per curiam, andin I. 4. Car. 
B.R. it is ſaid to be ſo adjudged. - But apainſt this it is ſaid 
ro be adjudged in the Exchequer Chamber inter Sandil &- 
Tenny, that if ligtreat one to marry my daughter, and afrer 
che marriage, ſay thatin confideration-he hath at my requeſt 
married my daughter, that I will pay him ten pounds ſuch a 
day, this Action will not lie; yet the former Judgement 
ſeems moſt to agree with the Caſes before-and with reaſon. 
So if I promiſe to a woman, that if he ſhe will marry with my 
ſon, I will give her to her marriage the one half 'of all my 
goods; this is good and Actionable, 

If a Bail pay the debt, and hereupon the plaintiff pro- 
miſe to deliver to him the principal obligation, and a Letter 


- of Attorney to ſue the principal ; this is no good conſidera» 


Forbearance. 


tion to raiſe an Action. Adjudg. in the Exchequer Chamber. 
$8. and 39. Eliz, Dixon verſ. Adams. DIET 

If I promiſe to a woman having a hnsband who have a 
davghter and heir to Land, that if ſhe will give her conſent 
I ſhall have her daughter, I will pay her ten pounds ; This is 
a good conſideration. Adjudg. Hob.Rep.pl.20., 

If Ipromiſe twenty pounds to a man in conſideration he 
willnort'beat me ; this is no good conſideration to make the - 
Afﬀumpſit actionable. 21. /ac. One did declare that in confi- 
deration that he had ſold a horſe to him, that he would pay 
him five pounds, it is faid ro be adjudged in the Exchequer 
Chamber good, albeit it had implyed time paſt. P.. 8, 7ac. 
Co. B, Mary eAnarews Caſe. $45; 

If che Obligor pay the money to the Obligee sfter the day, 
and thereupon the Obligee promiſe to deliver the bond and 
donor, no Action will lie ; for the conſideration is not good, 
nor hath the Obligor any remedy bur-in a Conrt of equity, 

If A.ow to me ten buſhels of Corn, and deliver them to B. 
to deliver to me, and B. pray me to forbear it till Mcha- 
elmas, 'and he will pay me the Corn or the worth of ir.; this _ 


is 


upon an Aſſumpſit. 


2 


is x good confideration. and Aﬀſſampſir, 27. 18, Tac. B.R. Tack- 
ſons Caſe,” 3 | 
If-Ebe in Debt to-7. S. and T.deliver goods to B. topay 
the Debt to.7. $.and 7. S. require the Debr of B, who doth 
deſire him to forbear it three weeks and he will pay him; this 
is x good Aſſumplit to give an Action. Williams Caſe 1. 7. 
Jac. B. R. But he ſhall recover dammage only for forbear- 
ance ; forthe Debt is recoverable ſtill as it was before, 2.4. 
Tac. Lees Cuſe B.R. 2 
If I bave a Writ againſt 7. F. and 7. $.knowing of it doth 
pray me to forbeartogo any further on that Writ, and he 
will pay me twenty pounds; this is a good conſideration. 
Hob.Rep.pl.278-and he need not ſhew any cauſc of the firft A- 
ction. But if the conſideration be ro forbear,and ſay not how 
long ; this is no good confideration.Tardleys Cafe, Hob. Rep pl. 
287. Butif one ow me money and he himſelf or another on 
his behalf promiſe me that fo 1 will forbearhim or | not ſue 
him J cifl fuch a day, or not go forwards in my fuit begun a- 


2ain{t him tillſuch a day, that he will pay me; this is a good | 


conſideration to give an Action. Coo.9.90-94. New B. of en- 
tries, F.$.10.47. Sir Moy! Finches Caſe. 21.4.Tac. B. R, But 
if revera-no debt were originally due, ſome doubt whether 
the Action will lie:or not : And fo if the promiſe were by an 
executor that hath no Aﬀſſers in-his hands. Coo. 9. 99.94. 

If one ow money to me, and he promife me that incon- 
fideration, that I will agree. to give further day for the mo- 
ney he ows me, for (ix moneths, he will ſecure it to megthis is 
no good confideration ; for he may agree to give day and ſuc 
after. 24.7. 1ac.B. R. | | 

If one be bound by obligation to me to pay 7.S.money on 
ſuch a day,and.the Obligor promiſe 7.8.thac if he will forbear 
him till ſuch a day, he will then pay ir; this isno good con- 
fideration ; for 7. $. had not cauſe of ſuit, per Juſtice Bridg* 
#4». So-if an infant buy wares or other unneceſſary apparel, 
and when he comes to full age, in conſideration that he had a 
200d bargain, he doth promile,if the other will forbear him 
a moneth,he will pay him , this is no good conſideration. Aa. 
juag.zo.Eliz Withipoles Caſe: _ 


— — 
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If one promiſe to build me an houſe, make me an eſtate or 
any other thing, and there is nothing given or promiſed by 
me for itsthis is no goodAfſumpſic, but a Nudum pattum.And 
where one doth promiſe to do a work by a day, and it is not 
agreed what he (hall have for hispains, or when; or if it be 
agreed, no part of the money is paid , he cannot ſue for the 
not doing of the work; nor the workman for his money till 
he have done the work. But if there be a mutual promiſe of 
work,and of recompence for the work, they may have mutual 
' Actions on both ſfides.3.H.6.36.Dyer 21 .Plow.5. 

If I promiſe money to a phylitian to Cure another poor 
man, or toa labourer to mend. a high way ; theſe are good 
conſiderations in Afſumpſits on which this Action will lie in 
reſpect of the nature of the works. Do.c# S$r.105. Plow. 35.17. 
£4.4,5.Hob.Rep.pl.278. andif the day of payment be come, 
they may ſue for it before the work be done. 

Unlawful. If a priſoner promiſe the Sheriff in conſideration he will let 
him eſcape, he will ſave him harmleſs or pay him ten pounds, 
the conſideration is naught, and the promiſe void. Soif one 
promiſe me ten pounds if T will maintain him in ſuch a ſvit, 
this is naught, Coo.10.76.102. Dyer 356. But if one be in Debc 
to mezand deliver me goods in pledg for the Debt,& a ſiran- 
ger promiſe to pay me theDebt if I wil deliver the pledg;this 
isa lawful and good conſideration. Levers Caſe Adjndg. 

Not purſued. If one promiſe to mein conſideration I will ſeal a releaſe 
to 7.S.he will pay me ten pounds,and after at his requel? I ſeal 
it to /.D. inthis caſe I cannot bring this Action for the mo-. 
ney, becauſe I have not purſued the conſideration. Tr:.4.Tac. 


B.R.Cranfield verſ. Green. ; 
Se: O make the promiſe or Aſſumpſir it ſelf good, it muſt 
nee the xro- have all theſe qualities. 


mile it ſelf. 1.The thing promiſed muſt be ſuch a thing as is lawful;for if 
the thing promiſed be that which is either evil in it ſelf, as eo 
kill a man,ora prohibiced evil, as to foreſtal Corn, or the 
like, it isno good Afſſumpſit, let the conſideration be never 
ſo good. Dyer 356.Cook 10. 102. 
2. The thing promiſed muſt be poſſible to be done ; for if 
ons 


pr CI IIS 


one promile cado &thingimpoſſible,'asc0 go 0:Rome with- 
in three days, otithe-like, this-is-nob good © 1ihill ws 1 
 - 3... There,mſt be'certainty init; -for:if a promiſe be of a 

thing altagerbe tain, ue12akogethervord.int \ |," 
<::4;:Jt \muſt:be ſeriqus and-weightyz For if'it.be frivolous 

_ and idle. iris voids !o7 25:75 + ound nl oO, 
A promiſe to do any lawful thing, as todeliver.orco give 
Corgor-other goods, Plow. 18 2:;R/$x;d6t-68, To ear, Band, 
"make ahouſe,..make orreleaſean eſtite.in Land: ' P/pw;1308. 
Kelw,69:771#incheſtey;: 49. To fave am4n barmicls: from 
a bond entred into, or the like engagement. AZ.y. vat. B.R, 
To{tand to.ab award..Cooky.78. To ketp goods ſafe; 01d B. 
of Entries, F.q. , That Goods (ball come:late to DalazConks. 
.47<"Erom thedgfTor tothe Ledeear:iwill of a hople , nor 
x0, Ont. him 2: but £0 lilfteshim ta/enjop. e3iVl-fagb 2cime. 
From a creditor that hath a e&idanfor his. money , .that 


-upop paymeat thereof. lie will: acknowledpe lacisfaQuon j or | 


deliverup.the bond; 74v..38; E444: 8: To matry:a daugh- 
Aer gr.kinſwoman. To pay an, Anhuigy: of '5enipoundes year 
for like... Paſcb..9;14c.,B.'R. Collins. Cale: Not cto-malelt gne 
zupon.aJudgement. 44. 9. 1sc-85R.«T oye thalefogharm- 
leſs and without loſs by reaſon of his inhabitatjon in-his hovſe. 
A4,9. lac,'B.R. That.an Atturney ſhall retain aRencthe is to 
pay t9 his Clyent. for Fees due; fromhisMyentto him; 4. 9. 
Lac, B. R. Jaryai Caſe To deliver.up;spondy.so;and to 
he ayzacd pL4 S. 06-pay-euenty ppunge 
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gyod.ingbe coplidegarion, wilbegood inchaptomiletgng;s 
i If ons having made mea Leaſe, for years «0 8amgirbgs:) 
ſhallquictly hold it wichaur the ler.of any peeſun whazlaever, 
this.is a woe Rue xe aſh 
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If one ſel} meLand for money, and promife to: make 
me an Afarance of it,: or pur me in Hay. of it upon 
requeſt by a day , and do not; I may have this Attion. 01d 
Book of Entries,” F. 5. and recover. dammages. Andifl will 
I may,wave this, and compel! him:to make mean Aﬀurance 
of the Land in Chancery , per three Juſtices, Paſch. 9. Jac. ' 
B. R, Tolleys (aſe. © 

If one ſell me a horſe for ren pounds on conditionthat I 
pay him this ten pound in Corn ; -in this caſe I muſt pay 
him in Corn, or he may for -kis remedy have' this Aion. 
Fitz. Det. 68. | SENS: F 

If one be arreſted at my ſuit for a debr, and make an ob- 
 ligatiop\for the money to pay it at a day to come, but do nor 
deliver , buc in confideration of his enlargement promiſe ro 
ſeal it upon requeſt; this is good. to produce an AQion. 
Paſch. 9. Tac. B. R. Baſſes Coſt = (VL 71% 

If one in conſideration 1will: be bound ſor him, promiſe 
to ſave me harmleſs, this is a good Aſſumpſit ; and if I be 
any way troubled, I may ſue him upon it by this Aion, So= 
wertons Caſe. So for any thing elſe that I do at his requeſt. 
Boynton werfus Vaughan, "Paſch. & 19. Tac. B.R. Old Book. 

Emntvies, F,11x. 

if A. promiſe X. x woman , -that if he marry his kinſman, 

and ourt-live bim , that 4. will pay her twenty pounds ; and 
if ſbe do ſo, this Aion will lie. Hob. Rep. pl.199.- 

If "one promiſe for good conſideration to pay" me ren 
poeinds , or give me a ground ſuch a day, this iscercgin &- 
nough, and good ; 'andif one of them be not done at ' rhe 
day, this AQtion lieth ; and before the day; he that is fo do it 
hath the eleRion; but after the day , he to whom it is to be 
done, Fitz. Debr.8g. g. Bd.q.39. 003 21, 

If a Chirurgevon fot: 
2 man, or warrant _ 


miſc e enfe 


. 
3 x 
fv ©. , 
» »2a 3 Ri 
= 


5. 5." ww 
me in confid 


© ma 


upon an Aſumpſit. ay 


on that I do affign to him x Statute T have chargeable upon 
his Land, by way of diſcharge , that hie will pay me ewenty 
pounds ; this is a good conſideration to produce this Aion. 
Bur if the aflignment of it wereto be to x ſtranger by the 
confideration, Contra. Adj. Paſch.38. Eliz.Perrow-verſ Gray. 

If my debtor who hath Statutes from\other men , deliver 
them 'to. me towards my fatisfation , and dye, and one 
that is neither his executor or adminiſtrator requeſt me 
to deliver him the Statutes , and he will pay me the debts ; 
this is conſideration good enough. Hob. Rep. pl. 7, 

If ons. prowpig GG, "5 —_ that I will make 
him a leaſe [ getierally | that he willpay me cen pounds, 
this is no Af promiſe , for the contentions void; for 
the leaſe may be. a leaſe at will,and he may avoid it as ſoon as 
he makes ir. Paſch.39. Eliz, (. B. Burkins Caſe adjadg. So 
if che copfideration. be to forbear a fait, and fay not how 
loag.. So if the conſideration be to relinquiſh my ſuirs for 1 
may relinquiſh it, and begin ir again preſently. Paſch.39.E1iz. 
in Lurkjns Caſe. «Be: > 4 

If a promiſe be to pay money, and ſay not when, it is good 
enough , and muſt be paid preſently. So if a promiſe be to 
make a Leaſe for years, and fay not when it ſhall begin, this 
is good, and ſhall begin preſently. Cook 10. 76. 103. 

f one promiſe to make good a hoſe , this is good, and 
ſhall be raken to repairit, 4.21. Jac. B.R. Kejts Caſe. 

If one ow me money , and atiother for good cauſe pro- 
miſe to. make it good to me, thisis good. A4.21.7ac. B. R. 
Keyts Cale, | bs, Y | 

i one promiſe me all that he can recover in ſuck a ſuit , or 
upon a compoſition upon ſuch a botid, this is g00d. 7riv.ig. 
Tac. B. R. Morru Caſe, And all tel we certain enough. So 
if. one promiſe to,content me for my work. IM. 17. Iac. 
B. R Griffins Cafe. . Soif one probe to give me a childs 
partzthis is $* .3 or {b much as he fhall give with any child, 
this is good ; ment. 7d 
certum oft quod certum redd; pureſt; for if be give otic bundred 
pounds by his will coanother child , 1 may recover one hun- 
. red pounds of his exceptor, Rs lac. BR. Boltes _ 

| 2 
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for it may be made good by ; 
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Attion of theCaſe cj 


Againſt Law. 


of chat naty 


Kang 0 -meratypoundsby. Bill, and.T promiſe to.de-. 
liver .bjg-.Ghe,Byll:iepnd be.promils.tqbxing, we So ent 
lurecies, nd give, bond for. the maney. by aday; thisis a 
209d. promiſe on both Lides; for apromile. is,a good con- 
3deration.of a promiſe. Bur, zf 4hegromile be conditional , 
congras, M33»: 39 &H%::Y Ldbed Caſe, AJjud 1 And 
therefore if che agreement betyveen, me and. 7. $, be, that 
if he-deliver twenty broad clothes, or if he make me an af. 
ſurance of ſuch 2 piece of Land,,, L will pay him one hundred 
pounds 3 in theſe Caſes: I cannor' be ſued for the money till 
I have: the things. So if I, promiſe to make new pales, if I may 


have the old pales. B7eH-0:43; 27.H. 8. 34. Perk. St. 


the purchaſer, {ball ger. the good will of the Leſſor, and'pa 
Fat arbitrate 5" in this Caſe whe! 


”- 


thing whict 
the Ai mphir is yoid. And Re Noiſe to do 


. * 


isgood , for it.is lawful f 


rats 


ac nagure which is not fnaintenance., or a lawful main- 


4 


tenance, is good. | 

_ If aSheriff for ten pounds promiſe the Priſoner that he 

ſhall eſcape ; this promiſe is not good}, nor will-it give an 
G 5-9264,0; 2220F 


;ARion: Cook To. 76. 102, ' Dyer 356, --*' 


3 ypon.an Aſſumpſit. 343; 
*.If Y. beſhed gi a Bond, and L become bay for him, and. -* 
judgement'and executions bad apainſt me ; 'and the Plaintiff - 
doth promiſe me, ſoas I will pay him, he will afſign me the 
Bond andthe Debt,,and make mea Letter of Atturney to ſue, 
for:itin my: own name 3; this is not-a good promiſe ,; for itis. 
againſt Law, being Champerty. Adjudg. Dixons Caſe, Trin,. 
36S BEM $o WH Ro | 
If one promiſe an Officer.-more to do his-duty then his 
Juſt fees+, which to take..is extortion, this pcomiſe is.yoid. m—_ 
Hil: 22. Tac. | 47 22 07 11 9s "in ka 
flow a man one hundred pounds, and promiſe to him,.in. 
confideration be will foibear me ſix Months, Lwill give him: ++ '=9- 
one hundred pounds; this is naught, though part of it be law- 
full ; for the exceſs is uſury. 777». 20. lac. B.R, . / | 
If I arreſt a man, to the end he-ſhould engage himſelf to 
me for money where none is due, and he do ſo being in Pci- 
ſon, :{o.that it.be made-by Dureſs of Impriſonment.;z-this is 
not good. But an engagement for a due Debt by a Priſoner * - 
for his liberty, is not againſt Law. Paſch. 9. lac. B. R. 

If I promiſe one, fo he marry my Daughter, to give him 
as much as I ſhall give with any other Child:; this is good : 
And if by my laſt Will I give one hundred pounds to another 
Child;he'may ſue niy Executor for an hundred pound. Glox- 
ceſter Aſſizes. 6. Car. Whitlocks Jultice, 

A promiſe to do an impoſlible thing , as to go to Rome:]mpoſſible. 
inthree days , or the like , it feems is void , and not obliga- 
cory. | Oey ; 

If obe/give meitwelve pence , and. T promiſe to him in p.,1,,1,u5. 
conſideration thereof, that if I do not cauſe him to be whipt 
ro.morrow about the Croſs in Gloxcefter, I.will give him five 

unds, and he is not whipt, yet no Aion will lie forthis 

ve pounds-upon this frivolous promiſe. 14T A _ 


Vacerta'n. 


u_ promiſe'co-pay me ten pound in conſideration of S$eg. 7. 
ſomething to be done by me. i» futwro 3-if 1 ſue for the How the 
ten pound, I muſt ſet forth and averr that I have done this Ffeading in 
thing 3/and cill it be done , no ARton can be broughy for the ,— */ -- ao 


promiſe  Asif-I promiſe to another , S0; Fonfider$$109,he 
4 4 | T 3 wa ; wil 


— 


, YO 


—— 
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Aftion of the Eaſe 


ment or 
gation is 


or nor. 


Demand. 


ne. 
—_ upon the promiſe is gone. Hob. Rep. pl. 128. otherwiſe it is 


[2 
47 


What Avert- will forbear his Debr till ſach a day , I will pay him;. I muſt 
alle. verr that I did forbear him till the day ; for if in this caſe he 


ſne for his Debr within the time , the Aſſumpfic and ARion 


where one promiſe is the confideration of another; there no- 
thing but the promiſe is ro be ſhewed to maintain the AQi- 
on. Caria M. q. lac. B. R, Hil. 38. Eliz, B.- R. Thormons 
Caſe. Hob. Rep. pl. 7.27. $. H.8. 34. » 

If one for good cauſe promiſe to do athing to me in con- 
fideration of another thing to be done by meat ſucha time, 
or in ſuch a place, if he ſue upon the promiſe, he muſt averr 


*he did the thing in the confideration at that time and place. 


If all or part of the conſideration of a promiſe be to ſtand 
to the Arbitrement of 7. S. or to make a Surrender , in a ſu- 
ing for this promiſe, he muſt ſer forth that he hath perform- 
ed the award, or made a _— ; yo - _ ſufficient to 
fay , 2=0d ſwit paratus ſtare, &c. or Lnod fuit paratine cur- 
ſumre fart; 9. Tac. B. R, Hoſeboots Cale. 

If one fne upon a promiſe for a Childs part , as much as he 
ſhall give with any. Child , in the Declaration he muſt ſhew 
how much he did give with a Child incertain, or it-is nor 
z00d. Trin. 17, lac. B. R. | 

Tf one ſue upon a promiſe co ſatisfy 6ne [or to conterit one] 
for a work done , he mult fay in the Declaration how much 
hedeſerved for the work, or it is not good. 2X.17.1ac.B.R. 

If I ſell a thing without #price,, I muſt in ſuing forir, 
averr it to be worth ſo much. | 

If one promiſe to deliver me twenty of his ſheep before his 
flock is ſhorm , if I ſae for this, I muſt averr that the flock is 
(horn ; for he hath cime to do it till that time. 2. 9. [ac 
B. R. Cadels Caſe. ; | 

A Tenant at will of a honſe in conſideration” that the 
Leſſor would ſuffer him to continue in the houſe till ſuch 
a time, doth afſame to keep the Lefor free 'and in- 
mn from all fols and detriment by reaſon of his 
inhabiration in the houſe ; and that for every farthing- 
worth of tart he will ſatisfic him rwo pence ; andhis ſer- 
vzat by his negligence ſuffers the 'houſe to be yo 
AQion 


—_—_— 


upon an Aſſumpſit. 
Agtion will lie, albeit the Maſter dwell not there « but in 
his count he muſt averr how many farthings it came to, and 
demand two pence for every farthing ina groſs ſumm, 24.9. 
Jac. B, R: Coventries Caſe, + 

If an Executor be ſued upon the Aflumpſic of the Teſtator, 
the Plaintiff needs not to averr that he hath Aſſets; but ic muſt 
come on the other fide to be averred if it be not ſo. Coo.9.90. 

The plaintiff declared that the defendant in conſideration 
that the plaintiF would be bound for his ſon, aſſumed to 


faye him; barmleſs from ail : ſuch obligations as he at the + 


requeſt of ys ſon ſhould enter:into for him, and ſhewed 
that he was bound for him (ſuch a day 8&c. to &c. which 
obligation he was forced to ſatisfie ; and this was ad- 
judged to be a good pleading , though he did not Jay any 
requeſt or notice; for he was not bound to give notice 
Pry father. A, 9. 1ac. B. R.. inter Somerſpall &+ Bar- 
” . 


price , and the Defendant ad tanc.& ibidems ratione premiſ- 
ſarum_, did aſſume to pay the money ; this was adjudged to 
be naught ; for the ſale did precede the conlideration..Paſch, 
9. lac. B. R. Farmers Cale. | 


The Plaintiff declared qwod cans the Defendant WAS IN Low 152- 


Debt to. the Plaintiff in twenty pounds for meat, drink 
and lodging for himſelf and ewo others, that he did 


ſach a day afſume.to pay it to him; this is no good con- 


fideration. (ria. Steednwiens Caſe. oe. Exccutor of B, de- 
clared againſt .C. upon a promiſe made to. B. that C. 
would repay to ef. all ſuch ſamms of money as he ſhould 
lay out of his own money for cloth bought and delivered 
eo the uſe of C:- this is a, good conſideration: to raiſe an 
— ARtion, without averving'that che cloth. did come to his 
uſe. Trin,\9: Fac. BuiR, Meores Cale.; A. Jued:B, and 
declared that 8. was indebted to. him teo pounds for 
wheat ,.Agiftements #nd wares bad of the Plaintiff, aed 
m conſideration rheredf did afſume. to pay the ſame. to 
the Plaintiff; . it was adjudged. good: and-certain. enough. 

-But-this vere; nor: good: in an Action of Debt vpop; the 


very 
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Not Ice» 


The Plainriff declared that 7. S. emiſſet equuns at ſuch a 


A. hav 


—_———____— 


S 3 «3-0-4 


Heb. 10. 


very contraQ ; for tharmuſt'be more'certain.' Hob;Rep./pl. 


Aftion of - the. Caſe 


| $8, But to declare thus, that whereas the'defendarit was 
. indebted roche plaintiff cen pornds, htEpromiſed:ropay it ro 
bim , is not ſufficienc ; for it may be for Renrs.or Leaſes-or - 
'Debrs on eſpecialecy'for whictrno ARionwitt tie:gpon's new 
" promiſe, 7dew#. And yer uponthe conſideration of forbear- 
-ance of a Debt due for Rent, or'0n'a Bond; this Ation will 
ariſe wellenouph. eAdjudg. * Ry Wi 57 
If the Plaintiff faith thac he had a Wricout'in ſeach a Term 
againſt the Defendant forfifty-pound , and-:the Defendant 
knowing of it , prayed:himtv go nofurther"sn that Writ , 
and he- would pay him the fiſty pound on: requeſt: this is 
ſufficient without ſhewing the cauſe of the debr. Hob, Rep. 
1. 278. DPS DONOR BP OX Dub 
Z SE. declared againſt B; that he accounted” with the:De- 
fendanrt for divers ſumms of money duc tothe Plaintiff from 
the Defendant ; and upon the Account the Defendant was 
found in-arrear ten-pound,' and'in conſideration thereof did 
- Promiſe to pay the money. at a day ; this was adjudged 
good , notwithſtanding: he did not ſhew for what the mo- 
ney was due, whether for wares, money ent, &c." Hob;.Rep. 
]. 16, : - oF4 F q 97% 6 4 A ir | ; 
| 'A. declared againſt B. that in conſideration: that he had 
given him time for three months for'a Debt of ten pound 
that he owed him, that | he wovld- pay *the ten ipound 
- afcer-verdit; it was adjudged 'good-enongh;'albeir:he 
-- did nor ſhew' for what the: Debr-whs.: Hob, Rep:pi-igm. 
. Sit: iCMoyle) Fintches Caſe! M4, Fas. B. Ri Trinig. 
i241! Br R. Deans Caſe. 'Buti where tic is grounded::on 
' an 3ndebitatis aſſumpſit ,.in which caſe theDebc ic ſelf is the 
' confideration'of-the promile , there the.caſe muſt be aver- 
:'red; fora generalcounc inanAfctierupontheCaſc:, 20d 
Leu indebitatiu fairy in(udh. a unim.fwperc er aſſunpſt , 
14withourſhewingrhe cauſe ofthe Debe , .& infufficienc::- buc 
| where* there is another conſideration; {mma fas here the 
Oforbearance ; 'ofren Adjuldged. /HobRep. pl 33; Cookn0.77. 
1 Fulles &4 Thornes:Cales P aſchiLgbclac:Þ'R, atoord;! Ttionc 
26dethare agairilt'an Exddurons thabevckernas the Tefidrorwas 


mov © 


' upon an Aſſumpſit. 
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in Debtto the Plaintiff 19. |. the. execator in conſideration 
thereof aſſume to pay it without ſhewing the cauſe; this is 
not good. A. 1ac. B. R. Ingrams Caſe. Yet ſee the new 
book of Entries, F.2. And yet if in theſe caſes the Defendant 
ſhall in pleading aver there was no canſe at firſt , quere. 
IfeA, in conſideration that P. is indebted to C. 10. 1. al- 
ſume in conſideration thar if C. will forbear it till Xichael- 
74s, that if B. pay it not, he will ; this is good without aver- 
ment of the firſt cauſe. Hz: 14. Tac. B. R. A. declares a- 


gainſt B.that he bought of B.z horſe for ewenty ſhillings paid? 


in hand, and for eleven pound more to be paid at the death 
or marriage of- A. for which he ſhould become bound wich 
ſufficient furery by.their writing obligatory. B, in conſidera- 
tion hereof promiſed to deliver the horſe on requeſt ; avers 
that he offered to become bound to him , but doth not ſer 
forth in what ſumm , nor with what ſurecy , nor that he 


did offer to deliver it being ſealed ; and for theſe cauſes 


after verdict the Judgement was ſtayed. Hob, Rep. pl. 79. 


90. 
If I promiſe. for good cauſe to pay ten pounds to 7. S. Requeſt or 
when he (hall purchaſe 7/hite Acre , he muſt give me notice Demand. 
ere he can fue, Burt if it be when a ſtranger ſhall purchaſe Notice. 


White Acre , it ſeems otherwiſe ; for this is as much in the 
knowledge of the promiſor as the promitſee. 

If one promiſe for good cauſe to ſave me harmleſs from 
fuach an Engagement, and I be ſued, I am not bound 
before I ſue him, to give him notice of it, nor to-alledge 
itinthe Court : Adjudg. 2d. 9. lac. B. Somerſbals Cale. 
Bur if he have promiſed to deliver goods to me upon re- 
queſt , I muſt make an Actual requeſt ere I can ſue for the 


goods, 13, Car. B. R. But if I deliver goods to re-deliver 


upon requeſt, here it ſeems no requeſt is needful. But when 
the thing promiſed to be done doth lie as much in the knows 


| ledge of the promilor as of the promiſe , as the death or . 
marriage of a ſtranger., there generally.no notice need to be 


given. Cook7. 29. 
If I promiſe for -gocd cauſe to pay a man ten pound, 


and ſay not when I ſhall pay it, no demand in thiscale is.. 
V 


needful 


 A8ion of the Caſe rT 


needful to be made... If a promiſe be laid in conſideration of 


a marriage £0. be had with 7. S. that the Defendant, if. che 
: womansPportion ſhall nor amount to-four handred pound, 
- will makeiit up ſo much.upen requeſt, the Plaintiff-muſt aver 


A requeſt ig his Declarzcion;; but ir ſeems he- need nor;prove 
it upon a non Aſſumpfit pleaded 5 Glocefter Afliſes. 17, Car. 
& Baron Henden. | | 

IF a ſuit be going onto Tryal, and the Defendant in con- 
fideration that the Plaintiff ſhall not go to Tryal, and give 
him a note of the charge, promiſe to pay -him at his firſt co- 
ming to Gleceſter ; in this caſe if he ſue, he muſt aver nor only 
the forbearance of proceeding and the giving of the note of 
charges, but the giving of notice of his firſt coming to G/o- 
ceſter. Hob. Rep pl.63. os 

If ! have ten quarters of Corn, and 1 ſell one quarterto 
I. $.'to pay me half a year hence after the rate as I fel] the 
reſt, I muſt give him notice how I ſell the reft, or Icannort ſuc; 
and this giving of notice mult be averred in my Action, Hob. 
Rep. pl.56.otherwiſe it is of an Award. 

If I promiſe on a good conſideration to pay ten pounds on 


| demand, ic ſeems here no demand is needful. But if the pro- 


miſe beto do a Collateral thing, asif I promiſe:to pay ten 
pounds lent to another, if he do nor pay it himſelf at Aficha- 
elmas iupon demand , in this caſe he muſt demand iterehe 
can ſuefor it; therefore in his declaration he muſt ſer ic forth 
ſo.12.H.8,12:17.7ac.B.R. 7 
1f I promiſe money to the marriage of my daughteror 
kinſwomam, in this caſe it ſeems no notice is needful, unleſs 
the promiſe be penal, as if you marry her and I do not pay 
you twenty pounds in three weeks, I will pay you fourty 
pounds ; here the fourty pound muſt be demanded. So alſo, 
if Ipromiſe a woman thatif (be will marry with my ſon, 1 
will give her one half of my lands and goods ; in this caſe it 
ſeems there muſt be notice given before a ſuic be begun. 014 
Book of entries, F. 4+ NeW Book, of entries. F.2. So allo, if 


\ I promiſe a man twenty pounds when he marrieth any wo- 


man whatſoever, in this caſe alſo he muſt give me notice ere 
he can ſue for the money, | Ls 2 is 


__—_— 
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upon an Aſſampſit. | 149 
If one be arreſted for my Debe," and: he'make an. obligs- 
tion rome for his delivery co pay._the money at a day to 
come, burdoth notdeliver it as his deed, and doth promiſe 
eo deliver it npon' requeſt, in this caſe I muſt make a re- 
gueſt.” And therefore if 1 make no requeſt till the day of » _ 
payment be paſt, I am remedileſs at Law, and muſt flye to EM 
the Court of Equity. Paſ.9. 74c. B. R. Baſſets Caſe by two 
Judges. 74S ; | 
"He Plaintiff declared that- in confideration he would $8. 8 
Gr divers Clothes which he counted. to fixty,, that war errots 
the Defendant did promile to pay him for every Cloth ten in pleading 
thillings, and averred he did dye therh all;' being fifty nine are faal, or 
\Clothes, and that the money came to ſo much; So that fifry 2** 
nine was put for ſixty, but after verdiR adjudged good, Hob. 
120. - | + s pt: 1 
"Ih Plaintiff declared that he had fold to the Defendant 
ſo many Oates, as according eo the rate-of fifteen-ſhillings 
nine pence for every quarter, ſhall amount eo: fifty two 
pound, to be delivered at Tuch a time, and that the faid Oxtes 
after ſuch a rate came toninty ſix quarters and fix buſhels, 
- which the Defendant had nor delivered, &c.' which-money 
che Plainciff was to pay at a day certain; after verdiQ it was 
 adjadged good, notwithſtanding the 'wiſtake ; for the nine- ,, ,_ 
ty fix quarters of Oates after the rate came to fifry cwo 
pundy'chree quarters. Hob, Rep,pl.114. But generally in all 
ecial*AQions of the caſe upon a'promiſe, if any ſubſtan- 
cial yartance be between the laying of the ARQion and the e- 
viderice, it will be faral ; wherefore'it is policy in the Plaintiff 
in all theſe caſes to ſuppoſe ſeveral! promiſes as near the 
Matter as he can frame, that he may be ſurein-one of them 
ro hit the very. promiſe it ſelf, or at" leaſt the-ſubſance 


4 


thereof.” A _ : a 
" No Traverſe can be of 'confideration execited alone ; bat T,;qecc: ©; 
Se execitory may be-traverſed alone, Heb, Rep. 
þ#. 129, TP | 
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is. T the Leſſor aflume-to his Lefſee on good conſideration , 
How an: A(- & that heſhall hold the land wi:hout the let of any perſon - 
ſumpſir. ſhall whatſoever ; this (hall be taken a let by one that hath no 
be raken; and title, as well as by one that hath a title; and either of them 
try _ oo will be a- breach, and give-an Aﬀtion. Dyer 328. Gambles.. 
breach of it,or Caſe. 2. To Zac. B. R, "3 4 : C77 8 re 
not. . If my tenant at will 'of "my hogſe promiſe upon good cauſe 

to ſave me harmleſs and indempnified from all loſs and harm 

by reaſon of his inhabitation in the ſaid houſe, and by the 
negleR of his ſervant the houſe is burnt ; this is a breach to 
- give an AQtion.. .Coventries Caſe; JE: \ 
If T promiſe to Z:\S;-that his goods (hall come ſafeto Dale, 
- and they be' atreſted: by the way ; this is a breach of the 
promiſe, and ARtionable. Cook 6. 47. > 
If one for good cauſe- promiſe to make a Feoffment of 

Land by a day , and before the day he enfeoff another, or. 

grant a reht charge'out of-it ; this is a breach of the promiſe. 

So if he promiſe me trees out of a wood, and before the time 

he ſell chem away. So if he promiſe me the delivery of a 

horſe, - and before the day he ſell him to another. Dyer 22. 

21. H.7.41. Cook.19. 130. Kelw.77. 20, H.6, 34. F.N. 

B.99: k; And albcir he make the Feoffment , yer this is no, 

good performance.014 B. of Entries f.7.3 .H.7.14. Fitz.$.B. 

If one promiſe'to deliver wares, 'and he deliver falſe- and 
ſophiſticated wares ; this is a breach of the promiſe. So ifhe 
[promiſe me to.make a Surrender of an eſtate ,.and he make n 
Surrender that is.inor good ;- this is no performance ,; but a 
: -breich.” Dyer 75. 23, 24 Hill, | 37. Eliz. BR. Sleighs Cale. 
EleQion. * H apromiſe beto.do one of two things by a day, till che 
day be paſt he that made the promiſe hath the ele&ion> But 

after the day, he co whom it is made hath-the eleQion. 9 Ed. 

4.39. (ook994. 6: MW TE 

If it be part of the agreement to give a bond with ſure- 

-p fie , ;and fay-not what fareties, nor in what fumm ;- the 

| ay; muſt- judge: what ſureties, and what ſumm;. Hob, Rep, 
Pe. | 


yurt z65. 


79- | 0+ 3 
If for good cauſe the promiſe be t pay money, and 
20 time ſet , it (ball be preſently ; and if ir be ro make a 

| Leaſe 


upon an Aſſumpſit. 51 | 


Leaſe for years, and no time ſet when it (hall begin, it (hall 
| begin preſently. Cook,10. 77; CookG. 33. But if one pro-. 
miſe to deliver me goods, or make a Leaſe, or the like , and 
no time is ſet in this caſe be (ball haye all his life time co do. 
it, except I haſten. it by requeſ?. | 
If one promiſe for ten pounds paid him in hand to build 
me an houſe ;- this is a conditional promiſe, and the money 
muſt be paid ere the promiſe will have vertue to produce an 
AQion ; and is not like as where on promiſes to build a houſe, 
and the other doth promiſe ten pounds ; therethey are re- . 
ciproca), and they have equal remedy. | 
If. one bind himſelf by. promiſe to pay money. yearly 
or quarterly at ſeveral] days; upon the breach of the pro- 
miſe one day, this Aion will lie ; but-an Action of Debt 
will not lie upon the ContraR till all the days are palt, 11.2. 
6, 18, Broo.. 108. Dyer 113. Cook 4. 94. 
Where a prom good may become void by matter Ex poſt 
fafte. See Contra, PT | i 


FAY 


5 | CHAP. XIX. 
Of an Aion upon the (aſe for a Nuſance. 
| Nuſance is where any thing is done by a man upon his What it is. 
own groun&,, orelſewhere to the unlawful hurt and 

annoyance'of. another that is his neighbour , in his free lands 
or otherwiſe. And this is either common, when ir is or may How many 
be a grievance to many z or ſpecial,when it is only or eſpeci- kinds there 
4ly a burt to-ſome few ; or particular, when it is or may be a *< 
burtonly to one particular man;0. N.B.108,109.F.N.B.193. 

| A Nufance may be by ſtopping or annoying a mans wa- What ſhall be 
ter, way, light or air, by building, diverting, lopping, dig- 4d aNuſance 
* ging, or the like ; for remedy whereof the party grieved 3,20» 72 
may have this Action, And therefore if a man ſer up a houſe AQion pronghE 
upon a new foundation ſo near to my houſe, thar,thereby he Caſe may be 
Rop up my windows, and take away my light and proſped , #129, or nor. 
I may have this Aion. But if his building be upon an old © 
faundatian ,. and where there was an houſe before, no AGi- 
on will lic: for this ; Cj eft ſolnm, ejus eft uſque ad Colum. > 

| 500 | V3  N: Bock. 
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$8. 9. T the Leſſor aflume- to his Lefſee on good conſideration , 
How an: Aſ-. 4 that heſball bold the land wi:hout the let of any perſon 
ſumpſir. ſhall whatſoever ; this (hall be taken a let by one that hath no 
be raken; and title, as well as by one that bath a title; and either of them 
> gd "= will be a breach, and give an Aﬀtion, Dyer 328, Gambles. 
breach of it,or Cafe. 2. To Zac. BR: ::5 CT: ie; 
not. . If my tenant at will of 'my houſe promiſe upon good cauſe 
| to ſave me harmleſs and indempnified from all loſs and harm 

by reaſon of his inhabitation in the ſaid houſe , and by the 

negle of his ſervant the houſe is burnt ; this is a breach to 
- give an AQion., Coventries Caſe; | Tn 
If I promiſe to 4:\S;:that his goods ſhall come ſafe to Dale, 
- and they be arreſted by the way ; this is a breach of the 
promiſe, and Aﬀtionable. Cook6.47. 51 
If one for good cauſe promiſe ro make a Feoffment of 

Land by a day, and before the day he enfeoff another, or 

grant a reht charge'out of-it ; this is a breach of the promiſe. 

So if he promiſe me trees out of a wood, and before the time ' 

he ſell chem away. So if he promiſe me the delivery of a 

horſe, - and before the day he ſell him to another: Dyer 22. 

21. H.7.41, Cook.19. 130. Kelw.77. 20, H.6,34. FN. 

B.'99. k; And albcir-he make the Feoffment , yer this is no, 

good performance.0/4 B. of Entries f.7.3.H.7.14. Fitz.8.B. 

If one promiſe to deliver wares, 'and he deliver falſe- and 
ſophiſticated wares ; this is a breach of the promiſe. So if he 

[promiſe me to.make a Surrender of an eſtate , .and he make n 

Surrender that is/inor good ;- this is no performance ,: but a 
-breick.- Dyer75. 23, 24, -Hill. | 37. Eliz. B-R. Sleighs Cale... 
Elegion. * Hapromiſe beto.do one of two things by a day, till che 
day be paſt he that made the promiſe hath the ele&ion> But 

after the day, he co whom it is made hath the eleQion. 9 Ed. 

4.39. Cook 9:94; 6: AG rg adi aut Gn 

If it be part of the agreement to give a bond with fure- 

....7 ties, and fay-not what foretics, nor in what ſamm ;- the 
Eotrt muſt- Judge; what ſareties, and what ſumm.. Hob, Rep, 


P - 79- | : Ver + 
If for good cauſe the promiſe be to pay money, and 
no time ſet , it (ball'þe preſently ; and if it be ro. make a 
Leaſe 


upon an Aſſumpſit. 


Leaſe for years ,. and no time ſet when it (hall begin, it ſhall 

| begin preſently. Cook 10. 77; CookG. 33. But if one pro-. 
miſe to deliver me goods, or make a Leaſe, or the like , and 
no time is ſet 3. in this caſe he (hall have all his life time co do. 
it, except I haſten it by requeſ?. : ®: 

If one promiſe for ten pounds paid him in hand to build 
me an houſe ; this is a conditional promiſe, and the money 
muſt be paid ere. the promiſe will. have vertue co produce an 
AQion ; and is not like as where on promiſes to build a houſe, 
and the other doth promiſe ten pounds 3 therethey are re- . 
ciprocal, and they have equal remedy. | 

If- one bind himſelf by promiſe to pay money. yearly 
or quarterly at ſeveral days; upon the breach of the pro. 
miſe one day , this Aion will lie ; but an Aion of Debt 
will not lie upon the ContraR till all the days are paſt, 11.2. 
6, 18, Broo. 108. Dyer 113. Cook 4. 94. 

Where a promiſe good may become void by matter Ex poſt 
fafte. See Contract, _— ».. | 
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x | CHAP. XIX. 
| Of an AGion upon the (aſe for a Nuſance. 
| Nufance is where any thing is done by a man upon his What it is. 
own ground, orelſewhere to the unlawful hurt and 

annoyance'of. another that is his neighbour , in his free lands 
or otherwiſe. And this is either common, when ir is or may How many 
be a grievance to many z or ſpecial,when it is only or eſpeci- kinds there 
$ly a burc to ſome few ; or particular, when it is or may be a *< 
buct only to one particular man;O0,N.B.108,109.F.N.B.193. 

. A Nuſance may be by ſtopping or annoying a mans wa- What ſhall be 
ter, way, light or air, by building, diverting, lopping, dig- id «Nuſance 
' ging, or the like ; for remedy whereof the party grieved 1" Any 
may have this Ation, And therefore if a man ſer. up a houſe agion of the 
upon a new foundation ſo near to my houſe, thar.thereby he Caſe may be 
Kop up my windows, and take away my light and proſpeR , #29, or nor. 

I may have this Aion. Bur if his building be upon anold - 

faundatian ,. and where there was an houſe before, no AGi- | 

on will lic; for this ; Cujwa eſt ſolum, ejus oft uſque ad Colum. > 
| | .F-f N. Bock. 
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Aftion of the Caſe. | 


N. Book of Entries,f. 19,20. C00. 9.55.5. 10. Haghes (aſe, 
Soif a man do over-build my houſe, ſo that his houſe eves 
do drop upon my houſe , and cauſe it to periſh, or trouble 
my dwelling, I may have this AQtion. 22, H, 6. x4. And'yet 
in Trin.42. 2. inter Nicholſon & Bradſhaw, Leflee for years 
of a ſhop, brought an Aftion againſt one that was Tenant, 
at will of a Kitchin over the ſhop, for ſuffering it to decay, 
and to ſpoil the wares of his ſhop, and after a Judgement | 
for the Plaintiff it was reverſed. | | 

The ereRing of a Diehouſe, Pigſtie , houſe of Office, 
Brew-houſe, or Chimney, may be a Nuſance to the Neigh- 
bourhood, for which he that is hure may have his Aion, 
Paſch.5. lac. B.R. Xx | 

If I have a building beneath, and another man bath a 
-building above me, and I fuffer mine to decay fo as to hazard 
bis, or he ſuffereth his to decay ſo as to hirm mine, in this 


-Cafe each of us may have this'ARton againſt the other. 01d 


Book of Entries, F.3.KelWw.q48. If one fetup a Pig-ftie nnder 


my houſe, and keep Pigs in it, or a houſe of Office, Lime» 


kiln or Brewhouſe , and uſe it ſo near my houſe that the 


" ſmell chereof doth annoy me, and hazard my health, or the 
- ſmoke of the Brewhouſe or Lime. kiln , deſtroy or hurt my 


Trees ; in theſe Caſes, and for theſe wrongs, I may have 
'this remedie.Coo,5.7 3.101. 24.8 lac. Adjudg. Aldreds (aſe. 
The building of a Brew-houfe, or the keeping of a Chand- 


- lers or a Butchers ſhop by my neighbour, in a place inconve- 


nient, to the effence of my Garden or Houſe, may be a Nu- 
ſance, for which I may have this AQtion. Tin. 13.Car.'B. R. 
But if ſuch a man do ſet up his Trade by -me, though 'this be 
offenſive to me, yet I cannot have this Aftion, per Cdok & 
Warberton Inftices. 34.8. 1ac. And Paſth.5. Tac.B.R. If a man 
have x houſe very near mine, and he ſuffer it to decay,and fall, 
and thirow down ſome of mine, ic ſeems I may have this 
Aion for this. Coo. xpon Lis. F.56. Wy. 


About Ways, _ If I have a private way to my houſe or ground, and 4'than 


ſtop it or mar it, that I cannot have ic in all or part, this is 
ſach a wrong as for which I may have this AQtion, Coo, 5.73. 
F, N.B8.184.Biit if the wrong be to the common hiph-waies, 

Rs; | this 


[ 


 Aﬀtion of 'the Caſe. _"_ 


this Ation will not lie, bor it mult be paniſhed'in a Leee, or 
ſome other Courr. And yet if a Nufance be doneto a com- 
mon high-way, whereby I have more ſpecial loſs than ano-. 
ther, asif hedig a pit, or Jay a block there, and my horſe 
ftumble, and I fall and have hurt by ic, for this I may have 
this AQion. ('oo./uper Lit.56. Coo:9.55« Exod. 21. 33. Puſch, 
5. Tac. B.R. Penhams Caſe 27. H.8 26. A man being drunk 
rode along a high- way, which was 160 foot in bredth, and 
in ſome green parcels of the way there were laid pieces of 
Timber for the uſe of the houſes thereabouts,and the drunken 
mans horſe tumbled at one of theſe, and fell, and hurt him, 
and he brought this AQtion, and the Defendant preſcribed to 
lay his Timber there, and yer ic was adjudg<d againſt him, as 
Juſtice Bridgmas faid at the Marches of Wales in my hearing; 
It lieth againſt one for ſtopping of my way zotaliter, ſo that 
I cannot uſe my Common. Paſch.13. Ez. 

Tf I have a Water-courſe or Conduit belonging to my 1n Warers. 
houſe or ground, and another man ſtop or mar it by liming, 
tanning, or the like, in part or in all, I may have this Aion. 

-. & Book of Entries 18.C00.5.73. F N B 184. 14. H8:pl.alt. 

Bur if the water be a common water, and belong no more to 

me then to others ; in this caſe I may not have this remedy, 

but ſome other; and yet if in this caſe Thave any ſpecial pre- 

judice by the thing done, it ſeems I may have this Aion, as 

well as inthe Caſe before of a Nuſance upon the high-way. | 

If any one ſet up any houſe of Office, Lime-kiln, Tan-houſe, In Air, 

or lay any filth ſo near my dwelling that it corrupteth the 

Air, and be dangerous and grievous tome, and my family, I 

may have this Attion. NeW B. of entries, F. 18, 19, 

It the Commoner be outed or diſturbed in the Common, In Common. 
* by drowning or planting Conies upon it, or the like, ſo thar. 
chere is not enough left for him, and he cannot take it ac- 
cording as he ought, and hath been uſed to have it, he may 
have this Ation; Bur if it be ſo ſmall a weep that it doth 
nor hurt his Common, but he hatch enough beſides, no Attion 
wile for this. {{9.9.112,113.8,79.,4-39. Dyer.316, . 

If a man by building, &c. (top up my ancient Lights of myIn Lights. 
houſe, ro my prejudice, I may have this Aﬀtion for my relief. 

N.B. of Entries, f.19. TC 
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In ſetting a 
Mill. 


IfT have a Mill ppon a River, and another man ſetteth up 
a Mill upon the ſame River., whereby I loſe part-of my cu. 
ſtom, I cannot have this Aion againſt him for this. And 
yet if he ſet upa Mill where I by an ancient cuſtom have 


the grinding 'of all. the griſt, and none ought co have a 


+ Mill but my ſelf, or if thereby my water be ſtopt or turned , 


Jn (erring up 2 
diaiker, 
\We3d pile. 


© hool, 


Pigeon- houſe. 


. Conies, 


School. 


fpovt 196. 


that it doth not come ſo freely as formerly ; in theſe Caſes 
I may perhaps have this remedy So-if any do break down 
the ſluces, or throw down the banks, that the water doth 
not come as formerly. 01d. B. of Entries, F., 1o. . 

If one levy a new Market without authority, ad nocumen- 
tum of my ancient: Marker, I may have this Aftion. 27. 41, & 
42. Eliz, Co. B. Maynes, axd the City of Londons Caſe. 

If my neighbour ſer up a Wood-pile againſt my houſe, up. 


on his own ground , whereby my light or proſpeR is hurt , I 


may have this Aftion. Cook 9.55. | 
If a Schoolmalter keep School ſo near to my ſtudy , being 
a Laivyer, that ihe ſcholars diſturb my ſtudy , I may not have 
this Aion. (ria IM. 8. Jac. . ; 
- So if any man ſet up a Pigeon-houſe that doth hurt by his 
Pigeons in the neighbourhood. Cook 5. Hill. 39.Eliz. Co. B. 
So if a man plant his own ground with Conies, and. they 
do treſpaſs to his neighbours , whetherit be a free Warren or 
riot ; there is no remedy for the party grieved, bar to kill the 
Conies upon his own ground , which he may lawfully do. 
eAdjudg. Hill. 39. Eliz, Co.'B. fe 
If 1 have a School, and another Schoolmaſter ſer up a 
:School by me, I'cannot have an AQion for this, 11. H. 6. 
64.47.22, H:6. 14, 15. : | 
If the Nuſance be by ſtopping a Way , Water. courſe or 
Conduit , or hurting of a Common, and itbe wholly ſtopt, 
or the Common wholly taken away, and he whoſe way, &c. 
itis, be a Free-holder of the thing to which ic doth belong; 
it is ſaid in this Caſe he is to have ſome other remedy. Bur 
if he have only a Leaſe for years,or a Copyhbold-eſtate of that 
to which ir doth belong , and it be wholly topt or taken a- 
way ; or he bea Free-holder, and it þe ſopr or lec in part 
only; intheſe Caſes the proper remedy is by this ARion. (ook, 
5.73-101.9.113,F.N.B.184. CHAP, 


Attion of the Caſe, - 
x Tor CHAP. XX. . -. | 
| Of an Attion upon the Caſe njon a Trover and Converſion. 


TH IS Aion isa kind of ARjon of the Caſe which a What ic is. 


man hath againſt another, that having gotten any of his 
goods,doth refuſe to deliver them upon demand. New terms 


of the Law. 


It will lie againſt = man that hath had my goods, and In what calc ic 
i 


converted them 3 as 


my Horſe have been fold by twenty 40th 


men, I may bring this! Aion sgainſt any of them; and it *** 0 the 
will lic againſt any one that hath che poſſeſſion of the goods, ; 


though he have them by borrowing only. Experientia 17. 
(ar. per.. Baron Henden. : 
This AQion will not lie for wood growing. A. 20, ac. B. 


R. nor for things that arefere nat»re , nor for any part of a of the tn 


free-hold , as for Lead upenthe houſe while it is {0 ; but af: 
ter it is taken off ; if irbe converted it witl He f6t ic ; nor as 
is generally held for money at large, as for r0.1. in money , 
but ic will lie for money in a bag or cheſt, or for ſo many 
eces of Gold of 20' a peece, or ſo many peeces of Silver-in 
certain ; andir will lie for any other goods animate;as Oxeo, 
Horſes, Hens, and the like ; or inanimate, as Rings, Carpets, 
Woods or Trees'cut down,and the like; ſo for things that are 
fere nature asDeer, Hawks,&the like,after theyare reclaimed. 


If another-man get into his hands any ſuch goods, living Sa Cie: 


or.dead, being my goods , by finding , or otherwiſe, in any 
caſe whatſoever , where he hath not a right in property or ” 
poſſeſſion tothe thing ,” andKie waſte it, or convey it away , 
fell it or otherwiſe convert ir fo his own uſe, or keep it from 
me, I may have remedy by this Atiov. And therefore if- 
I loſe my goods , and another man find them; as if he take 
up.my Hawk thatis eſcaped, ormy Horſe 'or Beaſt that was 
ſtrayed away ; of if a man who iz Executor ro'another, have 
my goods that were in thie keeping of the Teſtator'\, come to 
him amongſt the Teſtators goods, or a Felon leave my goods 
within a Mannor, and the Lords Bayliff feizethem, not be- 
ing waved ;' or if a man ride hn Is to an Inn ,' and the 


Inn- keeper | 10 
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horn eve. 


verred to 


make 
this Aion 
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What muſt be 


proved or as 
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Inn- keeper keep my Horſe from me ; in theſe and all fach 
like caſes I may have this Action for my remedy. 12.E4. 4.8. 
12.H.8.3.9.7.H.4.3. Dyer 306. Cook 2:25.5.27.109. O.B.of 
Em. f.4 Litt.Brooſeftt ,174.198. 382.4955. Fincheſley 181,186. 
If a man that is a Suitor to a woman, give her inthe 
wooing-time gifts, and chey do not go on, but break off, and 
ſhe refuſe to re-deliver theſe goods, it ſeems he may have re- 
medy by this Action for the goods. Womans Lawier , f. 71. 
[e04.32. Dame Fitz, Caſe. M79. Fac.B.R. | | 
But this Action will not lie in theſe caſes following , viz. 
1. When he that brings the Action hath neither right co, or 
property in , nor hath had a poſſeſſion in the thing ſued for ; 
and yf he bring the Action upon a poſſefiion , he mult (hew 
that he was once in the actual poſſeſſion of it. 2. Where 
the party that hath the goods hath them by delivery wich 
a Truſt ; as where I deliver my goods to a Carrier to carry 
for me, and he doth keep or convey , and diſpoſe them ano- 


ther way. #ormwal; Caſe, 24.9. Fac. but another kind of 


Action of the Caſe doth lie in this Caſe. 3. Nor where the 


- party that hath the goods hath a good property in them, 


by ſale, gift, or otherwiſe , as being ſeized for a Hariot, oc 
the like. N.Book Entries, 39,41. Cook 8.15, Brook 405. 193. 
Brook Diſtreſs 198. 4. Nor where the party that hath the 
goods hath a lawful poſſeſſion of them; as where another 
man doth bring my Horſe into an Inn, 'and there refuſech 
to pay ter his mear , and the Inn keeper detaineth him for- 
his meat, as he lawfully may do cill he be paid ; or where: 
goods are duly ſeized as a waif or eſtray, or the like: N. Book, 
of Ent f.,10.41, &c. Cook 8.14 wil. 14.7at.B.R. eAdjudge 
Robſons Caſe. 5.Nor as it ſeems for a bare finding or receipt 
of goods, and a poſſeſſion only without any Converſion. And 
therefore if one deliver another mans goods to me, and 1 do 
not convert them, it ſeems this Action will not lie ; ir ſeems 
then that the converlion is traverſable. Dyer 121. Fincheſley 
186, per Baron Henden at Gloue. Aﬀizes, 17. Car. 

To maintain and bear up this Action, theſe things are ne- 
ceſlary to be averred or proved in the Caſe. 1. The-Plain- 
tiffs right co the thing. 2. That che aa 04 re 19 IE 
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3. A On ng , and denial 3 for how elſe ſhall 
2 man thae finds goods know the owner ? and to whom to 
deliver them? by Sergeant 7 wrner at Lent Aﬀizes at Glonc, 
23. (ar, 4. Some ſay there muſt be a Converſion; and in 
Trin.44.Eliz.in (ons, B. it was adjudged, that ife£. deliver 
a Chain of gold to B. and eL. demand it, and B.deny it, and 
fay he ſhall not have it till he can recover it, that this was no 
Converſion. But I take it the contrary is held and praiſed 
at this day ; and Baron Henden at Gloxc, Aſſizes, 17. Car. ru« 
led ir, that a demand and a denial is a converſion ; and what- 
ever is ſuch an AQ for which Treſpaſs will lie, is a Conver- 
ſion to give this Action of the Caſe on a Trover. 5.And theſe 
things muſt be ſet forth in the Declaration ; but the time of 
the Conyerſion is not needful to be ſet forth in the Declara- 
tion. 24.37. 38. Eliz. (0. B. Earl of Rutlands Caſe. 


"CHAP. XXI, 
Of an Attion of the Caſe for a ('onſpiracy or Confederacy. 


\ Conſpiracy ſtrictly taken,is, where two or more perſoris What ic is. * 


do purpoſely and maliciouſly conſpire and Jabour 

ther falſly and unjuſtly, and without any ground at all co in- 
dict another for ſome Treaſon, Felony , or other offence ; 
and after he which is ſo indicted is uponthat indictment af- 
cer a lawful Trial purged and acquitted. In this caſe, and 
for this wrong, as he may have other remedy, ſo.he may have 
+ remedy by an Action of the Caſe , wherein the Plaintiffſhall 
recover damages according to his hurt. Cook 9.56. FNB 
114, 115, 116. 


If ewo or more falſly and maliciouſly conſpire to indict or Where and ia 
appeal another of any offence againſt any Law ; and after he what caſe this 
that is ſo indicted is acquitted, a Writ of Conſpiracy lies. _ UNS Fry 


practice and procurement is ſach by one perſon , that if there ready ga 


FN®3B 114,115,116.Cook 5.56, And in all Cafes where che 
were more joyned wjth him, a Writ of Conſpiracy would 
lie, there a general Action of the Caſe will lie. FN B-116.L. 
If one man only falſly and maliciouſly cauſe another to be 
indicted for Felony, Barrecry; orthe like , who is thereupon 
hn R 2 " Acquitted , 
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acqueted , an Action of the Caſc in the natureof a Writ of 
Conſpiracy lieth + this hath becn often adjudged: And in 
this Cafe che Plaintiffthac brings the Action, muſt be ſure to 
make it good thar it be falſe and malicious, for the malice is 
the ground of the Action : For-if upon che Trial ir doch 
appear , that either it was forced in a conrle of Juſtice, or 
there was probabilis cauſa tor the indictment and profſecuti. 
0n,no Action will lie. arch f.130. 41,42. Eliz. (v.B-She- 
 ringtons Caſe. And in this Caſe the Plainuiff need nor ſay that 
he was Legitime mode acquietatns , ns he muſt in a Writ of 
Conſpiracy. Poſ. 3. Tac. B.R. Marſhams Cale, And if a man 
do procure another to be arreſted , brought before Juſtices , 
examined or impriſoned for a Felony, with a plot to vex and 
diſgrace him , albeit he be not indicted for the Felony , ir 
ſeems for this only he may have this Action of the Caſe, Cook. 
9.36,57. Cook414,15. F.N.B.116.114. And in theſe Caſes, 
and for theſe wrongs, it.is better to bring this Action of the 
Caſe, then to bring a Writ of Conſpiracy , which is a ſpe- 
cia) Action ih the nature of an Action of the Caſe. For in all 
Caſes where a Writ of Conſpiracy lieth , there muſt be theſe 
things incident to the Caſe. 1. There-muſt be two or more 
in che Plot ; for this Writ of Conſpiracy willnot lie againſt 
one,nor againſt a man and his wife (who are but one in Law) 
unleſs the Writ be, that they mn cam others did it. And 
hence it is thar if this ſuir be begun againſt divers, and all bur 
one are diſcharged of it xo all intents, as being acquit by 
yerdiet 3 hereby he is diſcharged alſo. F.X.B. 114,116. 18. 
Ed. 4. i. Br. Conſpiracy 21. But if the Writ be brought 2- 
ainſtrwo, and the one of them is atrainted , and the other 
oth barr the Plaintiff by a demurr in Law, or one doth 
«ppear and plead, and his plea is found againſt him ; in 
theſe caſes the other is not diſcharged , bat the Plaintiff (hall 
recover , though the other be nor attainted. And yer in chis 
Caſe perhaps he may refuſe to anſwer without the other ; or 
if all the Conſpirators but one be dead-, there the Writ may 
be had againſt himalone. F.N.B.116.115. 49.Ed. 3.19. 38. 
Ed.3.3. 35. H.6.14. 24.H.6,25. 2.The party that brings this 
Action of Conſpiracy muſt be indicted, aaraigned 'and ac- 
quitted ; 


_ 
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quiteed; foo will not lie fora plot or preparation without 


an exceutien, Nos officit conatia niſs ſequatur effetne. Cook g., 
56. F.N.B-114. 3. The proceeding and proſecution muſt be 
yoluntary. And therefore neicher this Action, nor an ARion 
of the Caſe in general will fie againſt ſuch men as do proſe- 


cute by conſtraint or compulſton , as when men are obliged. 


to it by Oath or Cffice, as Juſtices of Peace; or Jurors ſworn 
ro preſent ſuch offences, or Witneſſes called co ceſtifie their 
knowledpe of ſuch things, or one doth come into-x Court 
voluntarily, and diſcover a Felon ; for all this is juſtifiable. 
27. Aſſ.pl:12.Ed.q4.18.21.Ed.3.17.7.H 4 31.35.H 6:44.20. 
H.6.5.F.N.B.115. L.Broo. Conſpiracy, 4. 4. The proceeding 
muſt be malicious. And therefore if one man doprofecute 
another upon good ground , as when a Felony is done, and 
there is ſome cauſe of ſuſpicion of that perſon more then an- 
' other, eicher by the common fame or otherwiſe , as when 
a man is robbed, and- the” next village upon 2 hue and cry 
doth make purſuit , and take a man they ſuſpeRt, and there- 
upon the party robbed doth indi that man , and he is ac- 
quitted ; or a Coroner after a murder, fitting ſuper vi/uns - 
corports , cannot find out the murther ; and ther enquiring 


of the firſt finders of the body , they preſent that 7. S. kitled 


him 3 and thereupon 7. 8. is indited and acquirted : theſe 


proceedings are not puniſhable by any Aion. Broo. Conſpi» - 


racy 4. Trin. 9. Tac. B. R. Wall verſ. Hill. 5.The charge and 
accuſation muſt be falſe ; and therefore if the conſpiracy be 
ſappoſed ro'indif a man for marther , and upon;his acraign=- 
ment ir is found he killed the man, but the killing was Jaw- 
ful per infortunium , Or ſe defendendo: this Writ will notlies 
Fitz. Conſpiracy 21. Stamnsf. lib. 3. chap. 12. 6, The party in- 


dicced or appealed mult be /egitimomgdo acquietatus (viz. ) ; 


he muſt be acquitted upon his trial by the petty Jury after 
indictment found by the grand Jury, or if be bring an ap. 
peal, be non-ſuir, or the like. And thereforeif the acquittal 
.be by a general or particular pardon , orhe is diſcharged by 


the inſufficiency of the indicement ; or the party be indicted. . 


and an 7gyoramws be-found upon tie Bill ; in all theſe caſes 
this Writ of conſpiracy will -—2 lie. 9s £d.4.12. F,N.ZB.114. 
- y .3 ; Coo.. 
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What matter 


Coo.4.45; And-yet the laſt caſe is doubted of fome, and the. 
contrary. is ſaid ro be twice adjudged in 41. Elix. B. R, and 


20. Fac. See 19. R. 2. tit, Brief 926. | | 
It is a good Plea in Barr to this Actipn, that there hath 


ſhall be (aid a been an accord made between the Parties, and the ſame is 


good Barr or 
Plea In this 
ARion , or 
not, 


What It Is. 


executed. '21. H.6.38. So.it is a good Plea to ſhew that the 
Inditement or Acquittal was erroneous, albeit the Party In. 
dicted did not take advantage of it. (ok 9.26, 9.E4.4.12, 
Soit is a good Plea to ſay , That there-isno ſuch Record as 
che Plaintiff ſers forth. 9. H.6.26. So any of the things be= 
fore may be pleaded , that that which was dope was done by 
compulſion, and ex officio, as by Jurors and Witneſſes,or the 
like. 20.H.6.5. But it is no good Plea to fay for one, that 
another is dead, hanging the Writ. 18:E4.4.1. nor to ſay that 
the Plaintiff was guilty of che Felony whereof he is ſo acquit- 
ted ; nor to fay that the Record is, that the Plaintiff and di. 
vers others are indicted beſides the Plaintiff, 9-E4.4.23. 


mm 


CHAP. XXII. 
Of an Attion of the Caſe for a Dsſceipt. 

Dr is ſaid co be a Writ, either original, when it is 

brought _ a man for ſome deceit he hath uſed or 
done ; or judicial , where -upon ſome Writ direQed to the 
Sheriff, he doth make a falſe recurn , and thereby the Defen- 
darit doth loſe his Land: in both caſes he may have an Aion 
of the Caſe for his relief z and inthelaſt caſe, the aR unduly 
done will be avoyded allo. N. Terms of the L15!.FN Bgg. 


What hall be If 3 man make his Atturney in a Teal AQion- brought a- 


fhal 
ſaid to be a 
Diſceipe for 
which and 
where this 


or not. 
Againſt an 
Arrucney. 


gainſt him, and the Atturney by agreement ſuffer Judgemenc 
robe given, and the, Land be loſt , his Client may have this 
Aion for his remedy. F NB'g5. Cook6.9. Old B.Entr.2. 

' So if he uſe any falſhood or deceit whatſoever , ſuemefor 
* another , or another appear or-plead- for- me without war- 
raft,” or if my Atturney in a ſuic for or againſt me ſhall-do 
any thing without warrant, and I be hurt thereby, T may bave 
chis Action againſt him. Cook 7.1,2.Dyer 361.13.FN B g8.k. 
So if the Acturney for Plaintiff or Defendant do any way do 
apairſt 
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2gainſt or beſides his office, 1dem., 20. H. 6. 25. 15. H.7.14. 
Old Book_of Emries, 2. xd ns 
IF I appoint my Atturney to take an obligation for me in 
my own name, and he take it to himſelf, and in bis own . 
name , I may have- this Action againſt him. 20. H.6, 4. 25. 
3. H.7 14. Br. 117..S0.it it be:to buy a Leaſe, and he buy 
ic for himſelf. 3.H.7.14.17. 20. H.6.25, - —— 
-Tf my Atturney or Councellour diſcaver my Conveyances 
or other ſecrets which I bave (hewed co him , ro my preju- 
dice, I may have this remedy again(t him.n.H.6. 18. Broo.108. 
or procure himſe}fto be retained far the, other (ide. 4 B. of 
Emtries, f. 2. but if another that is not a Lawyer diſcover.my 
Evidences I have ſhewed to him, Contra. 11.H.6,18, 
If any miſchief come to me in any ſuit beeween me and Againft a 
another, by the falſe return of a Sheriff; I may have my reme- $herif. 
dy by this Action. {#o./#p. Lit.259. Coe.6.9. F.N B 97, 98. 
Co0.9.32.Dyer 353- But if a Judgement be had by defaulc a- 
inſt me,being allthat tim2 in Priſon,and I be ſummoned ac- 
cording to Law, I cannot have this Action. Coo-/zp. Lite.25 9. 
If in a ſuit or Action another perſon will come in Court , In perſona- ; 
and pretend he is the party to the ſuit, and ſo ler Judgement ting another 
be had, or ſome other prejudi&be done tg the party him- 922: 
ſelf, he may have this remedy againſt him that dothit. As 
for example ; if one purchaſe a Writ out of the Chancery in 
my name,and upon that Writ a fine is to be paid to the King; 
or if I have cauſe to bring an Action, and another bring itin 
my name,and let Judgement go againſt me by non-ſuit,or the 
 hke; or if one acknowledge a Judgement, leyy a fine, ſuffer a 
Recovery in my name, & allthis is done- without my leave or 
privity;zin all theſe caſes this Action lieth for remedy. F N R 
96,97,100.19.H.6.44.F N_B.So for any other thing a man 
ſhall doin my name , and for me in a Court, without my a- 
greement. Jdems. th | | 
If a Writ be brought againſt two as Executors, and one of (iubin Jo Dd. 
them is no Executor, and he thar is Executor confeſs the "ng 7, 1Þ _ 
Action, the other that is hutt hereby may have remedy by .. I 
.this Action. F N B 98. 9.Ed.4.15. © 
If one acknowledge a Statute, Recognizance,or enter _—_ 
| wy 
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Baylin my name , if I be hereby damnified , I may have re- 
parations by this Writ. 19.77.6.44. F.N.B.100, | 


If any man forge a Deed in my name, and it be givenin 


"Evidence , or made uſe of againſt me, and I reccive any bure 


by it, I may have my remedy by this Action. 5..£4. 4. 126. 
116. F. N.B. 99. k. But for a forging only this Action will 
not lie ; The ſame, , 

If one that is not the erue Executor or Adminiſtrator get - 
a Statute made to the Teſtator , and come into the Chancery 
and ſhew the Teftamene proved, or the letters of Adminiſtra- 


tion, and fo getteth ourWrits, and hath Execution, the true 


Executor may have this Writ againſt this counterfeit one, So 
if he do in the life time of the Conuſee , ſuppoſing him to be 
dead. 2.R. 3.8. I 
If a man in a ſait will procure a protection for a year , and 
do not purſue itaccordingly ; but remove the ſaic, or do any 
ſuch act , which by matter Ex poſ# fatto [hiall appexr eo be 
but to make delay, the party grieved may have this Action for 
his relief. F N B 97.20. H.6.10.Cook 5.34.50 ifhe get a Writ 
of priviledge as a fervant to one of the Clerks in Chancery , 
when in truch he is not fo. 11.6.8. So if the Efſoyner caſt 
an effoyn, and warrant it n# at the day, the Demandant that 
is hereby delayed may have this remedy. Bros. Diſceit. 40. 
IfT enter into a Stattite to pay money by a day, and pay it, 
and after another get the Starute , and ſue ic againſt me, I 
may have this Action againft him that dothiit. FN B 100. So 
if any man ſue me in anothers name withovt his privity, I may 
fue him in this Action. F. 4#.ox the Caſe.3.F N B100.96,97. 
If one procure another ro ſne and yex me withour cauſe , I 
may have this remedy againſt che procurer. FN B 98.116. 
Tf one counterfeir a Letter in my name, and deliver it to 
my ſervant , and the effect of it is to perſwade him to deliver 
the Countexfeiter money, and my ſervant doth deliver it; in 
this caſe 1 may for 'my relief haye this Action againſt the 
counterfeiter. Adjndg.Trin.7.7ac B.R. Tracies Cale, 
If a Tenant in ancient demeaſn leavy aFine of his Land at 


-common Law, it ſeems the Lord may have this Action, Plow. 


370. FN B 98,99.” « NR 
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"Tf one that doth play with me doth uſe falſe dice, and co- In Play. | 


zen me of my money thereby, I may have this Aion againſt 
him. Cock 11,87. FN B 95. New Book, of Entries, 8. 


If a man ſell me any living or dead thing,as Catte),Cloth,or In a Contra& 
the like, and at the time of the ſale he doth warrant it co me ® Bargain. 


200d and right, and it be otherwiſe., I may have this Aﬀtion 
for my remedy ; and this will lie,albeit Ihave not paid all the 
money for the thing bought. Kelw.89. 9 H.7.22, 5 H 7.41. 
F N B94.0ld N.B. 50. And if the ſeller fay he will war- 


rant ir,but doth not ſay to me yet this is a good wat- Upon a War. 


ranty. Paſch.3.}ac. B.R.Curia. Old Book of Entries, 9. 

If one fell me Clothes, and warrant them to be of a certain 
length, and they be not ſo, I may have remedy by this ARi- 
on. FNB 98. 11 Ed, 4.2, 

If one ſell mea Horſe, and warrant him ſound wind and © 
limb, and he hath ſome ſecret diſeaſe known to the ſeller, 
and not viſible to the buyer ; as if he be ſhoulder-ſhot, or the 
like, this AQion lieth for this. Adj.Trin.18.7ac,B.R, 11 Ed. 
4.6, 13 H.4.1. But it is held by fome it will not lie upon a 
warranty, when the faulc is ſuch as the ſeller did not know of 

it. F N Bg4. But the books are general, and it ſeems the 
Law is otherwiſe. So it is ſaid ic will not lie upon the war- 
ranty, when the fault is apparent that the buyer may diſcern 
it by one of his five ſenſes : As when the ſeller doth warrant 
the Clothes to be Red, andthe buyer having ſeen them,and 
they be Blew; or he doth warrant a Horſe ro be ſound, and 
he hath a ſplint, ſpavie, boyl,or is lame. 13 H.4.2.7 H.4. 14. 
5 H.7 41. 20 H.6.37. 31 H.6.11. So when the warranty 
doth extend to a thing to come, as that a Horſe ſhall carry a 


man 3O miles a day. Fincheſley 188. So when the warranty Covenant. 


is made after the thing is ſold, and is no parc of the contraR ; 
and yet ſuch a warranty ex poſt fatto, if it be by Deed , may 
amount to a Covenant. 5 H.7.41. 11 .E£4.4.6.' FNB g8. 
Paſch. 3.1ac. B.R. Goldſmiths Cale. 


If one ſell me corrupt victual or wine, as if he mix wine Without a 
and water,or the like, without any warranty, 1 may have this Warranty. 


AQion againſt him for his deceit. Kelw.g91. 11 £4.4.6, But if 


- one ſell corrupt, orfalſe and Ap EM wares , it ſeems no a»4v 7 #o- 


Aion 


Attion' of the Caſe. 
Bayl in my name , if I be hereby damnified, I may have re- 
parations by this Writ. 19.1.6.44. F.N.ZB 100, 

- By Forgery- Tf any man forge a Deed in my name, and it be given in 
£ 'Evidence , or made uſe of againſt me, and I receive any bure 
by it, I may have my remedy by this Action. 5. £9. 4. 126. 
116. F. N.B. 99. k. Burt for a forging only this Action will 
not lie ; The ſame, 
If one that is not the erue Executor or Adminiſtrator get - 
a Statute made to the Teſtator , and come into the Cha 
and ſhew the Teftamene proved, or the letters of Adminiſtra- 
tion, and ſo getteth ourWrits, and hath Execution, the true 
Executor may have this Writ againſt this counterfeit one, So 
if he do in the life time of the Conufee , ſuppoſing him to be 
dead. 2.R. 3.8. SN | 
"Delays in If a man in a ſait will procure a protection for a year, and 
—_ do not purſue itaccordingly , but remove the ſair, or do any 
ſach act , which by matter Ex poſt fafto ſhall appear co be 
but to make delay, the party grieved may have'this Action for 
his relief. F N B 97.20. H.6.10.Cook 5.34-S0 ifhe ger a Writ 
of priviledge as a ſervant to one of the Clerks in Chancery , 
when in truch he is not fo. 11.6.8. So'if the Efſoyner caſt 
an efloyn, and warrant it n# atthe day, the Demandant that 
is hereby delayed may have this remedy. Bros. Diſceit. 40. 
If I enter into a Statute to pay money by a day, and pay it, 
and after another get the Starute , and ſue ir againſt me , I 
may have this Action -2gainft him that dothiit. F N' B 100. So 
if any man ſue me in anothers name without his privity,I may 
fuc him in this Action. F. 4#.ov the Caſe.3.F N B100.96,97. 
If one procure another ro ſne and yex me without cauſe , I 
may have this remedy againſt the procurer. FN B 98.116. 
Tf one counterfeir a Letter in my name , 2nd deliver it to 
my ſervant , and the effect of it ts to perſwade him todeliver 
the Counterfeiter money, and my ſervant doth deliver it; in 
this caſe 1 may for 'my relief haye this Action againſt the 
5 counterfeiter. Adjndg.Trin.7.Fac.B.R. Tracies Cale, 
Tf a Tenant in ancient demeaſn leavy a Fine of his Land at 
-common Law, it ſeems the Lord may haye this Action, Plow. 


Afion of the Caſe. 
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| If onethat doth play with me doth uſe falſe dice, and co- 1s Play. I 


zen me of my money thereby, I may have this Ation againſt 
him. Cock 11.87. F.N B 95. New Book, of Entries, 8. 


If a man ſell me any living or dead thing,as Catte),Cloth,or In a Contra& 
the like, and at the time of the ſale he doth warrant it to me 9 Bargain. 


good and right, and it be otherwiſe., I may have this Attion 
for my remedy ; and this will lie,albeit I have not paid all the 
money for the thing bought. Kelw.89. 9 H.7.22, 5 H 7.41. 
F N B94.O0ld N.B. 50. And if the ſeller fay he will war- 


rant ir, but doth not ſay to me yet this is a good wat- Upon a War. 
ranty. 


ranty. Paſch.3.7ac. B.R.Cnria. Old Book of Entries, 9. 

If one fell me Clothes, and warrant chem to be of acertain 
length, and they be not ſo, I may have remedy by this Aci- 
on. FNB 98. 11 Ed, 4-2, 


If one ſell mea Horſe, and warrant him ſound wind and © 


limb, and he bath ſome ſecret diſeaſe known to the ſeller, 
and not viſible to the buyer ; as if he be ſhoulder: ſhot, or the 
like, this Aion lieth for this. A4dj.Trin.18.7ac,B.R, 11 £4. 
4.6. 13 H.4.1. But it is held by ſome it will not lie upon a 
warranty, when the fault is ſuch as the ſeller did not know of 
it. F N Bg4. But the books are general, and it ſeems the 
Law is otherwiſe. So it is ſaid ic will not lie upon the war- 
ranty, When the fault is apparent that the buyer may diſcern 
it by one of his five ſenſes : As whenthe ſeller doth warrant 
the Clothes to be Red, andthe buyer having ſeen them,and 
they be Blew; or he doth warrant a Horſe robe ſound, and 
he hath a ſplint, ſpavie, boyl,or is lame. 13 H.4.2.7 H.4. 14. 
5 H.7 41. 20 H.6.37. 31 H.6.11. So when the warranty 
doth exrend to a thing to come, as that a Horſe ſhall carry a 


man 3O miles a day. Fincheſley 188, So when the warranty Covenant. 


is made after the thing is fold, and is no parc of the contraR ; 
and yer ſuch a warranty ex-poſt fafto, if it be by Deed, may 
amount to a Covenant. 5 H.7.41. 11 E4.,4.6. FNZ3B g8. 
Paſch.3.1ac. B.R. Goldſmiths Caſe. 


If one ſell me corrupt viual or wine, as if he mix wine Without a 
and water,or the like, without any warranty, 1 may have this Warranty. 


AQion againſt him for his deceit. Kelw.91. 11 £4.4.6, But if 


- one ſell corrupt, or falſe and opened wares, it ſeems no atv 1 #o- 


ARion 
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Action of the Caſe will fie upon this ſale without a warranty 
be made. Dyer 75 ,76. yet ſee Kelw.$9. 7 H.4.10. 13 H.4.1. 
9 H 6.52.11 H.6.22.19 H.6.49.F N-B-88,S0 if one ſell me 
an Horſe which is unſound ; and I know him- to be unſound, 
without warranty I cannot ſue him for this. F NB. 94. 31 
H.6. Statham attion Sur. le caſe pl. lt. 7. R. 2. monſtrance de 
faite 160. So if one ſell corrupe Wine or .ViQuals, if the 
buyer or his ſervant 'taſt it before hand, and like and accept it; 
in this caſe this Aion will notlie. 7 H 4.16. 13 H.4.2. 

If one be about to ſell me a Leaſe, and I tell him thar 7. S. 
bid me 1co.1. for it, and thereupon he giving credit to my re- 
porr,'s moved to give me 100; }. for it, and 7.S. did never bid 
me 1 00. [.for it ; he cannot have this Aion againſt me for ' 
this falſity, for it was his error ro believe it Adjudg.B.R.q1, 
Eliz. Taylors Caſe. 

If one ſell me Land or goods that are none of his own to 
ſell, and it is after taken away from me , or 1 be moleſted 
abour it by the right owner, I may be relieved by this Aion, 
Cook 4.18. 42. Aſſ. 8. Br. Af.of the (aſe 85. Fits. 4, 

If one ſell me Land, and agreeto make mean eſtate by a 
day, and before the day he doth make it away, or ſome eſtate 
out of ir, or charge upon it to another, and then doth make 
the eſtate to me, 1 may have this Aton for my relief. 3 H.7. 
14.FX Bgs. 20 FH.6.34.2 H.7.12, 

As for deceit in breaking of promiſes, we have ſpoken to it 
before in an Aion of the Caſe vpon an Amp. 


Eee gen, 


CHAP. XXII. 
Where an eAttion of the Caſe Will lie for other miſ-doings, 


or not doings, or not. 


11> AQtion of the Caſe lieth for wilful or negligent mi{- 
feaſances or non-feaſances in a{[the caſes following, viz. 

Tf one ſtop a Ditch or River, or ſet up Flood-pates, ſo as to. 
make the water overflow and drown my ground adjoyning 
to it, or (top or divert a Watercomſe running romy Mill or 
Houſe, ſothatT cannor have that benefir:- by ir 1 was uſe to 


L 


have, 
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have, I may have this AQtion for my remedy. Cook 4. $6. Dyer 
248. 320. (cokg9.50.F N B88, 89. 21 H.y9.20.FN 3B 92. 
Bur if a man ſtopor divert waterto amend a mans Banks or 
Mils, having by a cuſtome ſuch a liberty and power ; this is 
juſtifiable, and will not bear an AQion.. 39 H.6.32.Bro.77. 


- If onedo procure another faiſly and maliciouſly to indite —_—_ 
I, 


me for any offence , or cauſe me to be arreſted, impriſoned , 
bound over or arraigned for an offence , without any colour 
or cauſe of ſuſpicion , 1 may have this Action againſt him for 
my relief. 2. 4. Tac. B, R. Marſhams Caſe Adjuag. Trin.17, 
Tac. B.R. Olivers Caſe. 21. 7.1ac.B.R. Gambels Cale. See lor 
this in an Action of the Caſe for a Conſpiracy. Yet 1 have 
ſeen the report of a Caſe , that this AQtion will not lie but 
where the party indiQed is acquitted upon-a Trial. 21.5. lac. 
B. R, Min. verſ. Taylor. But the contrary is praiſed every 
day, and therefore I cannot receive that for Law. - 
If one' put ſuch things in the water as do occaſion the 
drowning of my Sheep , I may have this Attion againſt him. 
 F NN B 92, If my Sheep be paſſing over Severn, and one of 
- the paſſengers forceone of them into the water, and all the 
reſt follow and are drowned, I may have this Action ; but 
whether I (hall have damages for all or one only,, the Jury 
muſt well conſider of it. | 
Tf one pat Cats into my Warren among(t my Conies, it 
ſeems I may have this Action againſt him. Od B. of Entries , 
F, 13. M1.2.1ac, B. R. by two Juſtices. 


ca. 


' -If one hinder me of my Execution, 'as if aSheriff come to 14;agcing my 
another mans Houſe where the goods of the Defendant are, Execution, 
and the dore of the Houſe being open, another man, not the ScR.: 2. 


owner of the Houſe, ſhut the dore and keep him out; or the 
owner of the Houſe or any other man convey away the 
goods, and fo prevent the execution ; this Action will lie for 
this. Adjudg. Hill.20, Tac. B.R, Woods Cale, NB. of Entries, 
F.x3.But it it be his ow Houſe, or to defend his own goods 
againſt the Execution, he may juſtifie it. Coo.5-93: If I have 


x Jitdgement apainſt an Executor , and: he-do fecretly .and Eixtcuter, ; 


fraudulently make away his goods to prevent Execution, 1 
may have this Action againſt him. 44.2. Cur. B.R,Curine If 


Removing a 
Diſtreſs. 
Se&. 3. 


Abuſing a 
Diſtreſs. 


Burning a 
Houſe. 
Se&. 4» 


Menacing. 


Dog killing 
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an Officer be coming to arreſt a man, or attach his goods at 
my ſuit., and another man convey away the goods or the 
perſon, ſo that he cannot do the work , I may have this Ai. 
on againſt him. FNZ 102.21 H.7.40.18 Ed.3.3.ifa man 
be arreſted at my ſuit, and another man reſcuchim, and ſo 
he ger away; in this caſe I may have this remedy, and reco- 
ver the Debt in damage from him. Hz/. 20 lac, B.R. nullo con- 
tradicente. & 7 Tac. B. R. HaWkes Cale. 

If another mans Cattel be on my ground damage feſant , 
and a ſtranger of his own head remove them., ſo as I cannot 
diſtrain them damage feſant, I may (as it ſeems) have this A- 
Qion, Fincheſly 200. Cook 5.91. Soif IT be coming to diſtrain 
my Tenant for my Rent, and he hearing thereof, drive away 


- the Cattel,and prevent my diſtreſs. Hi.20 74. per 1. Hangh. 


If I have provided wood for a ſpecial purpoſe, as to make 
Icon, or the like, and a ſtranger take it awsy, I may havere- 
medy by this Ation. New Book, of Entries, 36, 37. 

If one diſtrain my Kine great with Calf, and by driving 
they loſe their Calves, I may have this Ation. F VV B 86. 

If my Neighbour, his ſervant,or any other that ſhall come - 
into his Houſe by his good will and agreement,(hall wilfully, 
or through negligence fire his, and thereby my Houſe, I may 
have relief by this Aion. 2 H.4.18. Exod.23.6, ON B, of 
Entries, f. 8. But if my Neighbour by negligence, or againſt 


* his will, and thereby my Houſs is burnt, contra, 2 H.4.18. 


If one threaten me, my wife, ſeryants or children , that he 
or ſome other ſha]l do us ſome hurt, and do afterwards lie in 
wait to do it, and by this means we be ſo put in fear that we 
dare not follow our buſineſs ; as if my ſervant by this means 
dare not go abroad about his work , or depart away out of 
my ſervice, and I have hereby any particular loſs, I may have 
remedy by this Aion. Bur for a bare threatning without 
ſome doing or endeavour, as lying in wait, or the like , no 
AQion will lie. Cook 7.1. Kelw.40. 9 H.7.7. "7, 

If another man hath a Dog that hath been uſed to kill Cat- 
tel, and the owner of the Dog hath had notice given him 
thereof; and this Dog ha to kill my Cattel, I may have 
this Ation againſt the Maſter of the Dog.Dyer 25.C0 41G 

Exod. 
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Exod.21.29,35. 36 H 6.7. Sothere muſt be three things in 
the Caſe to bear up the Action ;z 1. The Dog muſt be uſed 
co bite- 2. The owner muſt have notice of ir. 3. It muſt 
be his Dog when he doth it. Paſch.9. Tac. B.R. Londars Caſe, 
And it was held by Baron Denham, and accordingly he gave 
direQion to a Jury, That if A. have ſucha Dog, and B. take 
him out with 4. without his privity , and then he kill my 
Cattel, that I may fae ez. for this. 


If one remove a meer.{tone,and I be hurt by it, I may have Removing 
this Aion againſt him that did it, 01d Book of Entries, f. 9. bounds, 
If one ſtop water, and put it out of his old courſe, and by Nuſance. 


that means it ſurround my ground to my hurt , I may have 
this Action. New Book, of Entries, f. 18. 


If one take out an Execution oapon a Record in any Court , Abuſe of 
when he knoweth the Record is removed by a Writ of error Tuftice. 
into another Court, it ſeems I may have this Aion. Trin.39, **: 5: 


Eliz. Co; B. Wills werſ. Strowd, | 
If one caſt a falſe proteRion, the party delayed hereby 
may have this Action.- 7Trin,19.14c.B.R. 21 Ed. 4. 


If one ſue.me in a Court that hath not juriſdition of my $ytes in ime 
rſon, oc ſue me for a thing whereof that Court hath not proper Courts 
Juriſdiction; for this unjuſt vexation I may have this reme- or Counties. 


dy: As if one ſue me in the Admiralty or Spiritual Court 
for a thing not triable there ; or ſue me in the Kings Mar- 
ſhalfie, when neicher of us are of the Kings Houſe ; in theſe 
Caſes this Action lieth : But if one ſue me in an. improper os 
unjuſt Action, this Action will not- lie for this ; for here I 
ſhall have cofts in the ſame ſute for my relief. Cook 10.76.Sta. - 
2 H.4.11, Fitz, Eſtoppell 18. 10 H.6.13. Trin, 3. Tac. B. R. 
Dame Waterhouſe Caſe. And yet if one ſue me for Tythes | 
where I ought not to-pay Tythes, which is forbidden by the 
Statute of 32 Eliz. chap. 7. I may not have this Aion for 


this. efdjudg. Parttidge.Cale. Bur if one take a talſe Oath Falſe Oath. 


againſt me 1n a proper Court,whether he come in,by or with- 
out proceſs, and I be-prejudiced by it, I cannot have this Ati- 
on againſt him. 7.38,39.Eliz.Co.B. Adjudg.Damports Cale. 
A118. 7ac.B.R. Eyers Caſe. Cook.4.14. for itis in an ordi- 
nary GOT Js edn 23 OR; Court, _.,, b 
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- If one indict another, or ſue an appeal againſt another in 
another County then that wherein he dwels, this Action 
lieth againſt him for this wrong, Stat. 8.H.6. ch.1o. 6 H, 6, 
ch.1. Kelw. 21. So if one ſue mein a forreign County , and 
there ſecretly purſue me to an ontlawrie, 1 having no notice 
of it ; this Action lieth for my relief. \. Book of Entries, f.42. 

If a Prohibition be delivered to a man to ſtay a furehe hath 
againſt me in a Court , and he proceed in that ſute notwith- 
ſtanding, I may have this Action. FNBg2, _ | 

If a man have a Judgement, and have levied goods to pay 
the Debt upon an Execution , and the Sheriff return that 
they are in his hands for default of buyers, and the Plaintiff 
knowing hereof ſues out a new Execution which the Sheriff 


doth execute, no Action will lie againſt the Plaintiff for this. 


Paſch.17.7ac.Co.B, Waterer verſ. Freeman, So if one be to 
pay: me money at Afichaelmas on a Bond, and pay it, and 
after I ſue the Bond , hecannot have this Action againſt me. 
Paſch.17.1ac.B.R. per Ch. Inftice. Wl 

Tf a Guardian be to: fue for an Infant, and'do it not as he 
ſhould, the Infant may have remedy by this Action, Dyer 
361, Kelw. 135. Brook 118. 

IFI be bound to appear in a Court at a day, and before or 
2painſt che day one cauſe me' to be arreſted of purpoſe and 
malice to prevent my appearance,and to cauſe a forfeiture of 
my Bond; in this caſe I may have this Action for my relief. 
7 H 6.45. Fitz. 4. 


Between Leſ- If a Leffee for life do make a Leaſe for years, and this Leſ- 
ſor andLeſſee, fee for years doth commit waſt , for which che Leſſee for life 


or Lord an 
Copyholders, 


R. 6. 


is paniſhed'; in this Caſe he ſhall have this Action againſt che 
Leſſee for years, and tecover as much as the Leſſor doth or 
may recover of him. Paſch.38. Ekz.B.R. Germies Caſe. So if 
Leſſee for years of a houſe , leaſe ir for parr of thetime, and 


* that time expire , the Leffee continuem pofſefſion\, and pull 


down part of the houſe, the firſt Lefſee may have this Action. 
Adjudg.Triv.6.Car. B.RI the Leſſee will hot ſuffer his Leſſor 
ro come incothe houſe to fee if any waſt be done in it,the Leſ- 
ſor maytiave remedy by this Action. HiB.20.Jac.B,R. Atjod. 
.Tf the Lord cut down the Copy-holders trees I 'his 
3 cave; 
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leave, though he leavethe fhrouds behind him, yer this Acti- 
on lieth for the Copy-holder againſt che Lord. AZ.3.1c.B.R, 
Croſs verſ. Abot ; unleſs the Lord be by cuſtome to have the 
_ trees. & Trin.17. Iac.per Tuſt. Haughton. 

If a Tenant at will of a houſe, or his ſervant,orhis Leffſce at 
will, which is his ſervant, do voluntarily burn the houſe, the 
firſt Leſſor may have remedy by this Action, 2. 17. laceB.R. 
per ch. Inſtice. But if he ſuffer the houſe by negligence to be 
burnt, or the trees negligently to be cut down, no Action ' 
will lie for this. Cook 5.13. But in the firſt Caſe ir ſeems the 
proper remedy is to be-againſt the Tenant ac will by a gene» 
ral Action of Treſpas,and not by this Action; for if he burn, 
pull down the houſe , or cut trees, the-will fs determined. 
Dyer 122, 15 Ed. 4.20. Lit. fol. 15. | | 

If the Lefſor put out the Executors-of the Leffee out of 
their term, they may have this Action. (0. 4.18, FN Bg32. 

' TfT be hindred in all or part of my common, -private way, 
or private water, walk or foldage , which time our of mind 
by preſcription or otherwiſe I bave good right unto ; I may 


have remedy by this Actioy. N. BR. Ext.f.9,11,14-Cookg,76. Sch. 7. 
13 H.7.26.Cook 1 part Inſt.56.50 if the inhabitants of my Pa» **< ' £5: 


riſh have by preſcripriona watering place , and it be diſturb- 
ed,cvery one of us may have this Action. Fiv,187,27 H,8.27. 

If one incloſe Land which ſhould lie open in a Mannor, in 
which the Commoners have Common, or eat up the Com- 
mon,fo that the Commoners have not ſufficient , every Com-- 
moner may have this Action againſt the diſturber. (.9.113. 
11,54. F NB 145.21 H. 7.40. 

If I have-an Office , and another diſturb me in ir , that I 
cannot uſe ir ; this Action is given me for my relief.&E4 4.9, 
Brook 94. Cook 9.50. FN B94. Soif one hinder me in my 
Fair or Market that I cannot have the Toll, or diſtrain one 
ro come to his Leer that ought to come to my Leer,I may have 
this Action. O. B. of Ent.5. N.B. of Ent.F.1o. 11.H,4.64. 

If Iand my Anceſtors time out of mind have had an Ifle in 
2 Church for'ſeats, and funeral of ſuch as dye in my/houſe, as * 
belonging ro my houſe, and the Parſon or any other diſturb. - 
me, I may have this remedy. New.B. of Entries, F. 9. 


It; 
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Eſcape. 


For ſpoyling 
my goods, 


Pledge. 
Sc&, 8. 


nitric, 


- If onegrant me to have hay and ſtraw in bis houſe for my 


' two. Kine all the winter long during my life,and I be diſturb- 


ed of it, it ſeems this Ation lieth, Fitz. 17, + 

If a Statute forbid a thing without a penalcy,and it be bro- 
ken, and I have any ſpecial loſs by it, it is thought I may haye 
relief by this Aion. F NB 90. Triv. 3.lac. B.R. 

If a Priſoner eſcape by the Gaolers means , either wilfully 
or negligently , I may have remedy. againſt the Gaoler ; and 
ifhe go againſt the Gaolers will , and he be forced in this A- 
Rion to make me amends, he may have this Aion againſt 
the Priſoner for his counter-remedy. 7 H. 4.14. Broo.34- 

If I deliver Goods to Fy. and he deliver them over co 7. FE. 
to my uſe, and 7. S. do impair them, I may have this remedy 
againſt 7, S. 12 E4.4. 13. Broo. g6. 


| If one cancel my Deed,or mar my goods delivered to him, 


I may have this Action; and I may have this Aftion for mar- 
ring my Deed, albeit the Deed be novght. O. B. of Ent. f.7. 
.Broo, 382. 11.9.Iac.B.R. Conſtables Calc. | 

If one have my Cattel to keep,and they dye by Gods hand, 
chis Aion liech not 3 nor albeit he promiſe to keep them 
ſafe. Per Inſt. Bridgman. But if one have my Cattel to keep, 


and ſuffer them co dye by his negligence, I may have this re- 
.medy. 2 H:7.11. Dyer 12. Cook 5, 14; 


If Ipledg my goods for money to another, and at the time 
of payment of the money I render the money ,and require my - 
pledg, and he will not deliver it , I may have this Aion a- 


.gain(t him, 0. B.of Ent. f.8,F N B86, And if they periſh by 


his defaulc,I may bave this ARtion ; bur if they periſh by acci- 
dent without any defaylr of his, I can have no Action for this. 
D-:& $t.129.1f one that findeth my goods doth loſe them,or 
ſuffer them to be impaired. by his defaulc, I may have this &4- 
ction againſt him ; but if they be left in a houſe which by 
chance is burned or fallech,or they be delivered to another to 
keep, who doth run away with them in theſe caſes it ſeems 
the finder is not chargable for them;bur if one find my goods, 
and they be afcerwards hurt or loſt by caſualty without any 
defaulr of his, no Action will lie for this, D. &- St. 38.129. 


Upon aLoan, If onefor hire borrow my horſe to ride to Loxdey, and he 


. ride 
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ride him forther, oe ride him out of the way, or forwards and 
backwards, and forwards again,in and upon the right way;in- 
all theſe Caſes I may for this have this Action , and eſpecially 
there where the horſe is burt. So if the borrower ride him 
exceſſively,ſo 2s to hurt him. So if the borrower pat him into 
an old rotren houſe ready co fall, and the houſe fall down 
and kill him. So if any one borrow or hire my gaods to uſe to 
one purpoſe, and he uſe it to another; in all theſe Caſes this 
Action is given to meformp relief. 12 E4.4. 8.13. 21 Ed 4. 
79. D.&& $t.129.128, Cook 8.146. 2 H.7.11. Bucifone that 
doth borrow my horſe by hard riding make him very weary 
only, ſo that he will do no work in a good while after ; or if 
a horſe ſo borrowed dye ſuddenly without any defaulcio the 
borrower, in doing that for which he was hired; or if be put 
him in 2 ſtrange houſe which doth caſually fall and kill him; 
in all theſe Caſes no Action will lie. D. & $1.128,129.Ex.22, 
14,15. 40 £4.3.6. If one lend me a horſe for hire for a time, 
and he take him from me within the time, 1 may bave this 
Action againſt him, FN B 86. 1, 

If I be Executor to. a man, andthe goods be in another 
mans houſe , and I come in time convenient to fetch them a- 
way , and he do actually diſturb me, fothar I cannot have 
chem, I may have this Action againſt bim. 27.7.1ac.B.R. 

If one take my Beaſts or zoods from me, and another take 
them by force from him , 1 may have this Action againſt che 
- ſecond taker, 12 Ed. 4. 13. 


If I be to have Corn I have ſowed upon another mans por a difiuts 


Land, and be diſturbed in'ic, I may; have this Action. 
Fincheſtey 187. = | 

If I buy Corn of one, and pay him part of the money, and 
leave it with him, and pray him to keep ic till ſach a time,and 
he.convert it to his own uſe , I may have remedy by this Acti- 


on ; and if the Corn were in bags, I may alſo have a Dcrinue Detinuez 


for it. Kelw, 77- 


IfI leave my goods with one to keep, or I leave them with Ballmenc. 


him, and he takethem into his cuſtody without any words, 
and che goods be lolt or waſted, I may recover the worth of 
them in this Action , albeit he be - bave nothing for keep» 

ing 
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ing them : But if when he doth receive them he receive :them 
with a ſpecial caution andagreemeat , that he cell the owner 
be will not anſwer for them; or he will keep them as his own, 
or keep them as well as he can; in theſe Caſes no Attion will 
lie, unleſs there be an Aſſampſir, .and good conſideration for 
irin the Caſe. Cook 4.83.5.13. Exod.22.,9,10,11, Kelw.77.12, 
Ed.4.15.2 H.y.11.Cook ſuper Litt.89.O:B. of Entries, 3.9. . 

If a Goaler uſe me (being his priſoner) extreamly, I may 
have remedy by this Action. F N_B 93. 

IF a Ferriman- undertake to carry any thing for me over 
the water , and by his defaulc ir doth-take hurt, or is ſpoyled 
in or afcer the carriage , I may have this remedy aprinſt him, 
Adjudg. Partridg. Cale. | 

If acommon Carrier although he be but newly a Carrier, 
or carry but for ſome perſons only (if he carry for money ) 
take any thing for me-ro carry , and do hurt or impair ir 
himſelf, or ſuffer :it to be hureby his-apparent negligence, 
2s if he overload his horſe , and by that means he fall into 
the water, and ſoit is marred; or he drive his horles by 
night, or out of the way, and is thereby robbed, I may 
have this ARtion for my relief, And yer a Carrier by. a ſpecial 
agreement in the undertaking of the carriage, may avoyd the 
ARion.: If therefore when he takes them to carry , he faith, 
and agreeth that he will not anſwer them if they are loſt, he 
ſhall not be charged , as in caſe where he undertaketh them 
]enerally. D. & $:£.139.38. Fitz. 14, 15. ; 

If my Baylift that doth keep my Cattel kill them , orcur 
down my trees, or my Butler break my hamper, or the like , 
I may have remedy by this Aﬀion againſt them, 18 E4.4.20, 
27. Broo.99. Or rather by a general Action of Treſpaſs; for 
by this the privity and cruſt is determined. Cook 5.13. If my 


plowman that hath the charge of my plow, drive ſo hard as 
co kill or harm it, I may have this Aion againſt him. 7 H. 
4-14, Broo.34. If 1 pur a confidence in a man, albeit he come 
to my goods by my delivery , yer if he be negligent , I may 
have this ARion. As if my Shepheard that I do truſt with 
my Sheep, keep them ſo carelcfly that they be drowned, or - 
turn (habb 


ie by his negleR, I ſhall þave remedy by this 
AQion. 
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' AQtion. 2 H.7.1. Cook 5.14. If one undertake to'do 2 work 

for me, asto ſer plants, or the like, and do it deceitfully , 1 

may have remedy by this Action. Old B. of Entries, f. 13. 

If a Smith refuſe to ſhoe my Horſe being requeſted , or Smith, 

clie him in his ſhoing of him, ſo that I loſe the uſe of him 

for a-time, 1 may have this Aion againſt him. 14 H.7. 22. 
Kelw. 40. FNB 94. 

So if a Taylor ſpoyl my garment in the making of it, or a Taylor. 

Barber ſhave me with an unwholſome Razor , ſo- that my 

face is hurt , or cut my face with any Razor, I may ſue him 

in this AQtion. And ſo for other men that undertake to do 
work of their calling, and do itamiſs. FNB 94, 7 H.6, 5. 

Old B. of Entries, f. 2. 46 Ed.3.19. | 

If an Inn- keeper refuſe co lodge me , or herbage my Inn-keeper, 

Horſe when he hath room and may do it, 'I may have this 
AQion againſt him ; andche Conſtable of the Town may (if 

he will) compell him to reecive me, unleſs he can give good 
reaſons for his refuſal, as that his houſe is full, or I have 

the plague, or the like. 14 H.7.22, Kelw.50. Dyer 158.5 Ed. 

4.2. Paſch.7. Ja. Curia. But it ſeems he may refuſe the 
Horſe or goods of my man that will not lie there himſelf. 
Paſch. 7. Fac. B. R. Walbrooks Caſe. If I loſe any thing out 

of an Inn, or common Hoſtrie, | I may have- this Action for 

my relief againſt the Inn- keeper or Hoſtler 5 and this Acti- 

on will lie, albeit the Inn-keeper did at the firſt refuſe me , 

and albeit the goods loſt were never delivered to the Hoſt, 

".or he were never charged with it, andralbeit his houſe be full 

of gueſts, and albeit I kept the key of my chamber-door my 

ſelf , and leave open the door my ſelf ,- ahd albeic I be rob. 

bed by my chamber-fellow, if the Inn- keeper placed him 

with me.Cook 8.32, F N B 95.Dyer 58; But in all Caſes where 

this Action is maintainable, theſe things muſt be in the Caſe. 

I. The thing muſt be loſt. 2. The perſon ro be charged muſt 

be a common Hoſt , he muſt be one that doth receive ſuch. 

Cook 8.32, For if one leave his Horſe with one that is no com- 
mon Inn-holder, and it be loſt, he (hall not anſwer it. Dyer 
266. 158. And yet if he have but newly ſet up , he ſhall be 


chargeable. 3. The party that loſt = goods mult be a Stranger 
2 or 


"Gt Traveller ; and therefore if ic be « friend.or neighbonr 


that hath loſt it , be ſhall not have this Action. (ok 8, 32. 
4. The thing loft mnſt be gone our of the Jan , rhe houſe or 
the able ; and thereforc if che owner bid the Hoſtler pur 
his Horſe to grab, and ir be loft there , the owner muſt bear 
ir : þur if tbe Hoſt of his own head pur him our to gras, 
and he be loſt, the Hoſt muſt bear ic. Cook 8.32. 5.it muſt be 
loſt by the negligence of the Hoftler, or his ſervants, 2s in the 
caſes laſt before ; if the Hoſt or his man pur the gueſts horſe 
ro graſs without the privity of the gueſt ; if a Horſe dye in 

the ſtable withour any defavit of the Hoſt or his man, 
are not chargeable. Paſch. 12. fac. Co. B. Whitakgrs Cale. 
So if the gueſt be robbed by his own ſervant, or his cham- 
ber-fellow of his own choyce , no Action will lie for this. 
Cook 8.32. It muſt therefore appear that the poods came into 
his hands. 6. The party that doth loſe muſt be z pueſt to 
the honſe ar the cime of the joſs ;/ for if he be a friend invi- 
red ro lodge all night by the Inn- keeper , he is nor charge- 
able for this loſs. Po/ch7.1ac.B.R. in Walbrooks Caſe. 7.lhe 
oods muſt be loſt whilcſt the owner is therez for. if one 
his dead goods with the Inholder, and he do nor lie 


chere bimſcl, and the goods are ſtole; the Hoſt ſhatl not an- 


ſwer them. 1Jew.: And yer if it be a Horſe or living thing 
which is left, by which the Inn- keeper gets , he muſt anſwer 
it, Bur if a man leave ather goods, as Hats, or the like, and 
the Hoſt ſaith; be will keep them fafe , and the gueſt come 
notin many days, and theſe be loſt , he ſhall not be chay® 
ged. . Bur if rhe gueſt go away in the morning, and come at 
night, coxtra. eAdjudp. | 
If an Officer take Toll of me where none is due, for my re- 
lief herein I may have this Action. FN B94. 
If an Officer of a Couct ger apriviledge for one , ſuppo- 
gin ro be his ſervant, who is not ſo, and is fued by me, 
thereby my fure is delayed; I may have this Action a- 
gainſt him. 31 Z£4. 4. 22. It is ſaid by ſome, that if a publick 
Officer whoſe Fee is tendred to him, or recoverable by Law , 
do refuſe to execute his office, that he is liable to this Accion. 
And therefore if a Sergeant at Law refuſe to give adviceto , 


Or 
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or an Arturney to be remined by me, that I may have this 
Action agzinſtlim ; otherwiſe it is of a Barreſter,forhe can- 
not ſue for his Fee. Of this opinion was Juſtice Bridgman, 
17 (ar. If a Sheriff, Baykff, or any fuch Ike Officer do mif- 
demean himſelf in not doing, or neglecting or miſ-dome his 
office the party hurt by this may have this Action, eſpecially 
if he give him or tender him his Fees before-hand ro do; 
2s if he refuſe a Writ, or have a Writ or Warrant to arreſt 
a man, and may do it, and doth it nor; the Plaintiff m the 
Action may have this remedy. Cook 9.60. 5.89, Plow.48. So 
if the Sheriff refuſe rocecorn x Writ , or make a falle recurn 
of n Writ , the party grieved by it may have this Action. 
41 Aſſize pl.12. 21 Ed.3.43.10 H.7.23.0/4B of Entv.f.11. 
Soif an Officer make a falfe Certificare , he thac is hure by it 
may have this Action. Cook 11. 94. Or if the Sheriff refuſe 
to receive x Wrir againſt one he hath in execntion, the Pinin= 
ciff may have this Action. 41 Af-pl.12. Cook g.87. Soif the 
Sheriff have a Writ zgainſt a man ar my ſit, and 1 ſhew him 
the man,& he do not arreſt him,[ ſhall bave this Action; and 
albeit it be on the Sabbarh day when I do ſhew him to him, 
yet he is bound then to arreſt him. Paſ.t8. [ac B.R. per 3 Inſt. 
If the Sheriff do our-law a man , and donor proclaim him 
accordinp to the Stature. 10 H.7.23.B3roo.122. Or if herecurn 
2 man of z Jory that hath a Charter of exemption, and hath 
#iven notice thereof to the Sheriff; in rheſe caſes this Action 
'lieth1$ H.8.5.Ifthe Sheriff or his Bayliff enter apon anyFran- 


Falſe Impri- 


chiſe or Liberty to execure Writs, I may have this Aion; bur (1 @... 


the arreſt is good, and no falſe impriſonment lieth upon it. 
FN B 95. 


If che Sheriff ſuffer a man arreſted upon an Execution to ,..,.. 


eſcape , the Plaintiff in the firſt ARtion may have this Aftion 
for his relief. 15 E4.4:32. Cook 4.95. If the Sheriff proceed in 
his Courr aſter che Caaſe is removed into another Courr, this 
Action lieth. F NB 99. If the Sheriff or his Bayliff attach 


2o0ds, and deliver them back again , the Plaintiff in che firſt 


Ffure-may have-this Action-for his remedy. FN B 92. 
If an Eſcheator had returned any other thing then what 
was found by rhe Jury. 9 H.6.66. Fitz. 6, So if an Ordinary 
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or other Officer doth ſo, the party grieved may have this A- 
ction in theſe Caſes. Bur all this (as it ſeems) is to be under. 
ſtood of Miniſterial Acts only + For if they refuſe codo,, or 
do amiſs, or do not their duty in judicial Acts , it is ſaid this 
Action will not lie. 12 H.6.3.2 R.3.9,10. 12 H.6.3, And this 
difference was agreed by the Court. 21.22. Fac. B. R.- Sed 
ere, and ſtudy the reaſon of this diverſity. Sce more of this - 
Celore in an Action of the Caſe for a deceir. 
Repalc. If there bea charge upon any man by reaſon of his Tenure 
of Houſe or Land, to repair any bank, bridge, gutter, or pri- 
yate way, or the like, and he doth it not, and hereby I have a 
ſpecial prejudice, I may have remedy by this Action. 0. B. of 
Entries, f. 10. Or if one be bound to repair the Sea or Se- 
yern banks, and he neglect it , and hereby my ground is 
drowned, 1 may have this Actiov. 7759.20, Fac,B.R, But in 
this caſe if the decay be by an extraordinary inundation or 
accident, no Action lieth for this. Cook 10. 139. Wi, 
Suit to a If one that ought to do ſute to my Court , or grind at my 
Court. Mill, pay Toll in my Fair or Marker, or to egiſt my Land with 
his Cactel , doth refuſe co do it, this Action lieth for my re- 
medy. 7 H.4 9-44. 31 H.7,16. 22 H 6.14. 
Eor not re- It a Leflor do nor repair the decays of the houſing , having 
7 pairing. notice, where he is bound co do ir, or pay Subſidies; and ſuch 
' things as by Law he ought to do, bur ſuffer irto fall upon the 
Leſſee, or he be prejudiced by it, he may bave remedy by this 
Action. 21 H7 12.22 H.6.14, 
For damage- Tfone tack Catcel with me till M{ichaelmas, and the owner 
felant. ſuffer them co ſtay longer, and'do nor take them away, 1 may 
þ.* ScQ.21. have this Action againlt him for this injury, 45 E4.3.6. 21 H7. 
If one buy my Hay in my Meadow,and do nottake it away 
in time, bur ſuffcr it colie ſo long as to mar the graſs, I may 
| have this remedy. Fitz. 48. SoifI ſer our the Parſons Tythes 
duly, and give the Parſon notice of it, and he do not take it 
away out of my houſe or ground in a reaſonable time, but 
ſuffer it there ro my prejudice, I may have this Accion for 
my relief. Sruckly's Cale. Co, B. 45 Ed. 3.6. A. 20. Jac. 
Denhams Cale. 
For diſceipt, A1f I retain x man to purchaſe Land for me, and he do it 


not, 


Aftion of. the Caſe. 
not, bur do bis endeavour te do it.no Action lieth for ir: but 
if he purchaſe it for himſelf, for this I. may have this Action. 
11 H.6.18. -3 H,7. 14.17. . WT 

If 1 buy Land, and a ſtranger hath ſome of che Writings For deraining 
thatdo concern the Land, and the. Vender and I requeſt che Writings, 
Writings, and he will not deliver them, it is thought I may 
bring this Action. Od Book of Entries, f, 5., 

If one be bound by preſcription to make his hedge next to Mounds. 
my ground, and do it not, and thereby other mens Cartel 
come into thy ground, or 1 am otherwiſe damnified , I may 
have this Action for my relief againſt him that ſhould make 
the hedge. 771.20. lac. B.R. And ſo for any ſuch like thing 
which a man is bound todo, as to help wares out of the Sea : 
wich a Crane, or the like. 01d B. of Entries, f. 3. . 

If the Parſon of the Pariſh be bound by the Cultome to keep Againdt aPar- 
a common Bull or Boar, and do nor, and any of the Pariſhio- ſon for nor 
ners: have any loſs thereby, he may be righted by this Action. —_ a 
Adjudg. Trin 36. Eliz. Taldings Caſe, Fitz. 59. Bull. 

If one ought to ſay Divine dervice in my private Chappel, For not ſaying 
and do it not, I may have this Action. (ook 5.73. 22 H.6.46. Divine Ser= 
Bur if it be to be ſaid to a whole Pariſh, no Action will lie for '**: 


the neglect. or omiſſion. ("ok 5. 73. | 
If I be robbed in my travel, 1 may recover damages for Upon a Rob. / 
my loſs of the Hundred wherein I am robbed , by ag Actjon bery againft a 
in the nature of an Action of Treſpaſs on the Caſe, upon the Hundred. 
Statutes of 13 Ed.1.1,2. 28 Ed. 3.11. 27 Eliz 13. But for *** 2» 
the further opening hereof, theſe things are to be known : 
Wherever this Action is maintainable, there muſt be theſe 
things in the caſe : 1, The party robbed muſt with all che 
ſpeed he can give notice thereof to, and make Hue and Cry 
at the nexc Village ( be it in the ſame or another Hundred, 
or Country } and-to ſome of the Inhabitants dwelling in 
or near the place where the thing is done. And herein it is 
moſt ſafe for him to give notice to the Inhabitants on that 
ſide, which way the Thieves do flee, and to give notice to 
many of the Neighbourhood, 2. He muſt bring his Action 
for it within a Year after the Robbery done, and yer not 
within forty days after the Robbery done, 3. He _ 
| within. 
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within twenty days next before che Action bronghe , and 
Teſt of the Original Writ be examined upon Oath" before 
one of the nexr Juſtices ot Peace of the County , in or near 
the Hundred , whether he knoweth any. of the parties that 
robbed him 5 and if he doth know any of them, then before 
the Action brought he muſt be bound by Recognizanice be- 
fore that Juſtice effectually to proſecute them; 4. The Rob- 
bery muſt be done in the day time ; for if it be done after the 
night is come , and before the day , no Action will lie for it. ' 
5+ The Robbery muſt be on the high-way, for ir lieth noe 
for a Robbery upon me in my Houſe. 6. The Felons muſt be 
fled; for if any of them be apprehended, although ie be by 
the party robbed himſelf, the Action fails ; but parfuit with- 
out taking will not excuſe the Hundred. 7. Ir muſt be a Rob» 
on the perſon; for if a man have tied his Horſe to x 
ge , andbe gone aſide to nneruſs a point , and the while 
the Thicf cake away his Cloak-bag , or a Carrier be behind 
his Horſes, and nor near them,and his packs be robbed before 
- he come, no Action will lic for this. 52 
And as to this point theſe things are farther to be known: 
I. That if my Servanc or Carrier be robbed of my money or 
. goods, I may fue ; bur the Servant or Carrier mult be exami- 
ned npon Oath ; and if he will not be examined, T have no re- 
medy z and in theſe caſes x man may be a witneſs in his own 
cauſe 5 bur a man muſt make a very clezr proof thatheor a 
Carcier had ſo much money , or ſach goods. 2. In caſe of the 
Carrier, tt ke be robbed of my goods, cither he or1 may fue, 
unleſs che caſe be ſuch as he is nor zn{werable , as where he 
doth take the goods upon a ſpecial agreement to keep them 
as bis own,&c. 3. If one of the Robbers be not taken within 
. 40 days, it feems the Hundred is chargeable. 4. If it be done 
between two Hundreds, both the Hundreds and Franchiſes 
within them ſhall be charged with it. 5. If it lighe any 
;perſons in particular, they muſt have help by way of conecri- 
bution from the reſt,by the help of the Juſtices of Peace. 6. 16 
any defanlc have becn in the following of the Hue and Cry 
-by any orber Hundred , the Hemdred charged with the Rob- 
-bery may recover half cheir damage again of che ay Sy 
, avit, 


| Ation Pojuler and upou the Statute. 197. 
defantt;Coo.7:7.Plaw.128. :27 Eliz.13.Trin. 21 Jac. Franc 
Forſters Caſe, Dyer 370. 15:Ed.1,2:28 Ed.3.1 Eres rhe 


Fe havebeenl ong upon eAftions of the Caſe, becanſe they are 
ver) commen,and thekyowledge thereof 1. very nj efwll. ; We 
foabluow go on to ſome others, © oh Oo oo 

ory portage need h1f3-;d oeregot 
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| Of an Aflion Popaler,and an Afion pon the Starntes » 


N Action Populer, is an Action given upon the breach” Wha it is- 
A of ſome Penal Statute, the whicty every man thar will, 
may ſue for himſelf and the King, by information or otherwiſe, 
as & Caſe and Statutes are; as the Writ calfed Decies rantum 
againſt a Juror that rakes money t9 give his Verdi, 1s of this 
nature,and many orhers there i ORD bl 
| An Actionupon the Statute, is a Writ founded upon a,Sta- 
ture whereby an Action is-given to onein a Caſe where no A- 
&ion was before, as where one doth commit perjury, or make 
a fraudulent Conveyanee :to the prejudice of another, in this GM 
caſe he that is hurt may have this Aﬀion upon the Stature'and - 
his caſe. The difference between this and an Aftion Populer, is At on Popu- 
that the Action Populer is given to the King and whomſoever | 
will ſue:But this is given to the King and the party grieved on- 
ly,and none other perſon can bring the Action. ' And-where 

e Statute doth ryn'thus ; That the King ſhall have' the one 
'moity,and he that will inform (and not the parry grieved) the 
other moity this is an Action Populer that is given by the Sta- 
tute. And this Action: when one hath begun. another cannor 
purſue it, Tearms of the Law. , 4 of 

Where a Statute' gives an Aﬀion for a Forfeiture tothe 
| King and to the party grieved, if the King begin the ſuit firſt 
, then the prey grows cannotſue, butthe King ſhall recover 
the whole Penalty. - And it ſeems alſo that he may releaſe the Releaſe. 

Forfeiture to the Offender before the Informer begin his ſic, . 
and thereby bar the Informe# for al Crompt.lur f.21,59. 
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When ir muſt All theſ® Ations which ſhalt be brought for any Forfet- 


ve brought. 


Whaz-it s. 


another mans ground, and one of them overc 


ture, upon any raya Statute by which the Forfeiture of 06a | 
ro the King, ſhall be brought within two years after the offence 
done,and not after.. But if the forfeiture be given'to the King 
and the Informer,” then it muſt / be bronght by the Informer 
within a year next after the offence comnutted, - and invefault 
of the Informer by the King within two years after the end of 
that year, otherwiſe-that it thall be void, But when any Action 
is limited by any penal} Statute to-be brought wichin a ſhorter 
time, there it muſt be brought within the time limited by the 


Statute, 31 Eliz.chy. ' - 3J tris | 


——_— — 


0-3:5000 061 Cn, XXV. 
#22POL ; Of a Writ of Admeaſurement, A 
dre is4 Writ called Admeaſurement of Paſkire. Avndit 
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Cyar. XXVÞ. -- of 
Of an Attachment and Diftringis, or Diftreſſe. | = 
To isa Writ the which doth ſomegms lay_hold of 


| & mens bodies, and fometimes 'of thelr goods, -and ſonie- . 
amiga td Sr 5mm _—_ 


_ 


_ 
- FA an PR or I Fn” —-— _ n pe X 


Le — 


 Hnunily, 


times on bork; and © is tor the molt pari-granted afier ſorus 
 negle& or contempt of appearancein ome Court: It is the 
Writ or Watrant commonly uſed;/in Gounty or Hundred» 


 Gourts,or Court-Barons, Arn this -differeth fromthe Writ - 


called a Diftriog a or Diffs: fe, which dork alweyes take hold 

of mens Lands and goods,;-and is a Writ to the Sheriff. to di- 

Arain his goods and Cattels, - and ſometimes the profits of bis 

Land for his appearance in a Court at a day : And thisis the 

firſt Writ in every perſonal Ation;And this Writ doth gever 

meddle with the perſons, | Fincheſleg:9;H-7,6- Tearmsleg,Di- 

ftringas, . But both theſe Writs ate jo g9 #94»finat ww Hl che 
party appear:Wheren manis auached by hisgoods ou. of any 
-Court for lack of appearance: and ifit:be out of the-County- 
Court, the Sherift may ettheritake them away, jor leave them 
with the owner, and which of them ſoeyer he doth, the pro- 
perty is inthe owner. 111 -he-make default at the next day of 
appearance, 9 H.7,9. 27 H.6.2. | | 


Cartel or. goods perſonall of the.owners ownigoods, What things 
who maketh the default,are diftrainable But no goods;of ano- are atrachable | 
ther man in his cuſtody are attachable ; nor are tuch things of #2 


the:owners as are realbor parcell of the Freehold diftrainable, 
as Wards, Writings, a.Diers fat,a fornace fixed, , a Table dor- 
:mant, or Wainſcor fixed, or any :ſuch lkethang astachable, 
o H.7,9. 27 H:6,9. 7 H:6,10.Hill;-37 ElGCe:B.Dyers Caſe. 
And finally, whatſoever is diſtratnable for Rent is attachable, 
and whatſoever is not diftrainable, is not attachable.. }See for 
this in Diſtreſſe, Chap.35-Seft5. on hey”. 
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T he difterence 
berween this 
and a Rent, 


Debt. 


Where this 


over,Cook 7.27,28. ' : 


ſo by Preſcriptioh>hichwas at firſt by grant, IV. Book of Em- 
tries f.q8.Coo! ſuper Litt. I 44. C00:6:5 8.1 0:93-Plow. I 3. 


doth alwayes iſſue out of Land : But an Annuity is nor iſſuing 
ing out 'of Land, * but doth charge the perſon(ro wit)the pie 
bor, or his heirs which have Aſſets by deſcent, .if there be fo 


ſpectall proviſo init, that it ſhall not charge his heir. 2.For an 


Annuity no diſtrfſe can be taken, nor other remedy had but. 


this Writ againſt the grantor or his heirs (or ſucceſſors, .ifthe 
grant be by a Corporation.) 3. This Writ never lieth againſt 
the-taker of the profits, butonly againſt the grantor or his 
heirs; But for aRent the ſame remedy is in many. caſes againit 
the Tenant of the Lands, and ”"m_ him that taketh up the 
Rent wrongfully, as itis againſt the grantor or leffee. 4.n this 
Writ the. party that ſues ſhall recover all the Arrerages be- 
hinde, and when once he hath a:Judgement in this Action;ſo 
long as this is of farce, he ſhall never have-any new. Action 


againſt theparty:Bura Scirefacias out of this Judgement: bur 
it is not ſo tor a Rent.But when the Annuity is determined;the - 


party to whom it is due may have an Action of Debt for what 


was due'before itwas determined, Cook wpon Lir."f:144,145, 
150:Co0k7,9.FNB,15,23.Cook 6,45:Dyer 26.377 But inthis 
they agree,thatan Annuity is in. moſt caſes grantable as a Rent 
-is:Burifan Annuity be granted pro Confs/iosmpendends, this it 


ſeems 'is not prantable over to another, unleſfe it be granted 
ro the Grantee andhis Aſligrs, for then it is alſograntable 


This Writ lieth not only for the Grantee ' but for his heirs, 


 Wriclieth, and and for his and their Grantee alſo. Bur it « Recit-charge be 
ter and againſt oranted to a man arid his heirs, he. ſhall not have. a Writ of 


whom, and 
where not. 


or out of 
Annuity, Zit.48. So if one grant tome. a-Remtecbarge out of 
another mans Land, this ſhall Annuirfgofn 
So if one-grant/a: Rent.t0 me; qutgk! 


Annuity againf the heir of the Grantor, albeit he have Aſſets, 
. unleſſe the graft be for him and his heirs, Cook upon Lir.244. 
Dyer 65.344". © 1.5101 21 yhnneS. 11077 2:14 OF" 
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If one pony Rent or ſumme of nioney:out of his.Cofftrs 
is Land, and ſay.not what:Land nor where, this is, an 


chargeable _ 


This differeth from a Rent in many things; For, r.A Rent 
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chargeable with a Rent, as out. ofa Rent,a Fair, a Franchiſe, or 
out of his gains in his Trade, or the like ; in all theſecaſes, his 
will amount to an Annuity, which ſhall charge the perſon of 
the Grantor, and the perſons of his heirs, if the grant be for 
him and his heirs, Cook 6.58.10.93. Coo. ſuper Lit.145.150. 
Trin.17.Tac:Coo.B.Smiths Caſe.lf one grant me a Rent out of 
his Lands, and after his Land is recovered from him by an el- 
der Title, this now is turned to,and ſhall continue an Annuity 
recoverable by this Action, Cook pox Lir.148. Soifa Tenant 
for anothers life of Land grant a Rent out of it for xxj years, 
and the life die, yet it ſhall continue an Annuity to charge the 
perſon of the Grantor during the term, Cook upon Lir.148. 


Bur if one make a Bond or Statute with a Condition or Defe- 


fance to pay a yearly ſumme, this is no Annuity, nor doth this 
Action lie tor it,So neither upon. an Aſnmpſit to pay a yearly 
ſumme.of money. - a IT 

Of a Capias ad vale 


Writs which concern warranty-'Sce wy Book, 


rances, Chap.$. of Warranty at large. 


ntiaw, W erratic Charte, and thoſe 
of common A ſſu- 


—— 


| —_— 


CHAP, XXVIII, 
Of an Andita 2 nerela. 


] T is a Writ lying where one is bound in a Statute Merchant, 

Staple or Ron, or where a Judgement is given, or 
like to be given for Debt or Dammages, or the party in exe- 
cution, -and he hath a Releaſe, or ſome other ſufficient dif- 


charge for all or part of the duty, but hath no day in Court 


to plead it,nor:means to make uſe of it : in theſe Caſes he may 
have this Writ for his Relief,Copk /xper Lir.190.Finchſley.14. 
.,: Fhis. Wric.lyeth for the party himſelf againſt. whom, the 
Judgenient is given, by whom the Statute is' made, or his 
Heir, Executour, or Adminiftratour upon whom the cn 
1s come or coming And ſometimes it is to be had againſt the 


proſecutor him 


that ough 


:Frook 38. 


t to bear a part of the burthen 


ſe £ and ſowetimes againſt him, and others 


with him, Kelw.25. 


Aa 3 


It 


What it is. 
SQ. 1s 


For & againſd- 
whom it lieth 


or not. | 
ScR.z. 


% 
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The proceed- 


IDS IN it. 


Sect 3. 


Superſledeas, 


ment from the Obligee, he may have this Writ againſt the Af- 


Ir lieth againſt a Terre Tenant without naming him, . party 
or privy, FNB.104. 12 H.4,16. = 

Ifan Oblipee have a Judgement againſt the Heir of the Ob. 
liger, andhisLand in extenc, andthe Obligee aſlign his eſtate 
in it to a ſtranger,and after the Heir get a releafe of this Jadge- 


{ign, Adjudg.p.7.Car.B.R. Flowers Cafe. | 

It this Writ be brought before execution by the party, his 
Heir or Executor, he may upon a ſurmiſe of good cauſe for 
this Writ, and upon Bail given to proſecute and ſtand to the 
Judgemert of the Court, have a refs to ſtay execution. 
But when the party in priſon, then ſeems there is no bail 
putin till che Connlee anſwer inthe Andita Querela. And af-. 
ter Execution is done,it ſeems no Superſedeas hieth. The other 
Proces before execution area Yenire facias with an 41:;as.And 
then if he come not in, it ſeems the party in priſon upon a mo- 
zion may be diſcharged. And after:a Di/tringas and upon ade- 
faulr after appearance, and a-Plea pleaded a diſtringas ad audi- 
endum judicinm, tor by fuch defautt Judgement ſhall be given 
againſt him,and after execution the proces1s Scire facias,when 
the party is in priſon on a Cap./ar.But when he cometh in gra- 
14,Contra,Dyer 339. 22 FH:6.56.2 H.7-12. 25 H.6.34.15 Ed. 
4,5-Fitz.5,6,7. 

It ſeems a ſtranger as a purchaſer ofLand from the Cogni- 
zor of a Statute, or the like, that he ſhall not have a S»perſe- 


aca ,Fitz.8.19. 


If one Purchaſer ſue to-have contribution of another Pur- 


Deed, Firz.1 9. 


"+ 4.0% 


..tn 


Audita Querela, 


| is; 


\ In all caſes, where this remedy is given, there muſt be 
theſe three things in the Caſe. 3. There-muſt be a c 

and burden come, or coming upon him that is to have tt. 
2. It is ſuch as by Law be oughtto be diſcharged of in all or 


3. Itis ſuch a Cafe as wherein he hath no other reme-. 


dy for his relief, Co0.4.30.3-34. Dyer 286. 20 H.7.30.Plow. 
72. Dyer 50. as in theſe following caſes. . If a-Judgement or 
Judgement and Execution be had againſt me, and: the Plain- 
tiff releaſe me of the debt i» fatto, or I bereleaſed of it all, 
or part of it in Law, and yet he ſueth out execution, Cook 


8.152. So if a Judgement be had againi{t me and another, . 


and one of us are taken in execution, and after releaſed of 
the debt, or diſcharged of the: execution by the party him-- 
ſelf, rhe other may have advantage of this, _ 40 Eli. 

Ceok, B, Mank,ver. Brown. So if Judgement 

Treſpafſors, and one taken, and the damage ſatisfied by. him. 
So if a Judgement be againit two or more upon one Bond, 

and execution is doneupon, and ſausfattion made by one of 
them, Trin. 3-lac.B.R, Butifthe Releaſe be mn Law, an in-- 
ſufficient Releaſe to barre the duty, Contra, Broo. 37. Asif an 

Adminiftration be granted to one, and he ſueth a debtor and. 


hath judgement, and after another covenouſly ſueth out an- 


adminiſtration to him and the firſt adminiſtrator, and the 


new adminiftrator alone releafeth the debtor, this ts.not. a. 


good diſcharge, nor can he have this Writ, Coo, 6.19, Dyer 
339. IfExecutors ſue for and recover a debt, and after the 


' Feſtamentis revoked; in this caſe the party that hath paid 


the money, may get the ſame certified by the Biſhop, and 
then heſhall have this remedy again& the Executors, -Co0,$+ 
r44. Dyer 303. So if one bein execution, and the Sheriff or- 
the Plaintiff fet him at liberty, whereby the debt is diſchar-: 
ged, and after he take him again, the Plaintiff may have this. 
Writ. But if he did eſcape againſt the Sherifls wil, Contra, 
Co0.3,44-Cool8.21.,141. If the Plaintiff have a Judgement 
to recover the money upon the Sheriff upon an eſcape fuffer- 
ed by him, and after the firſt Judgement ( from the Execu- 
tion whereof the eſcape was ) is reverſed for errour, or the 
party be taken again, after the Judgement 1s Cn L- 
ES. theſe 


againk two-: 


Where ir lie. 
or not, And 
how.. 


Sec. 4. 


To avoid 2- 


judgement oc-- 
EXCCULIOR, 


he —_—__—_ 


Andita Querela. 
theſe caſes the Sheriff may have this Action. Bur till the firſt 
Judgement be reverſed, though there be never ſo much error 
in it, yet the Sheriff can take no advantage by ir, C0. 5.90. So if 
an Obligee have a Judgement upon his Bond and Land,exten- 
ded upon the heir,and after he aſlign theLand,and then releaſe 
the debt to the heir, the heir may have this Writ againſt the 
- Aﬀſignee, Paſch-7. Car. BR. Adjudg. Flowers Caſe, It one be 
out-lawed after Judgement, *and impriſoned upon a Cap. =tle- 
gatum,and the Sheriff doth let him go at liberty,and the Plain- 
uff doth rake out another Cap. at/egarum, upon which the 
Sheriff doth retorn a »ox eſt inventus, and the. Defendant dorh 
finde errour in the Exigent, upon which by ſentence of the 
Court it is adnulled, after the Plainciff doth take execution up- 
on the firſt Judgement ; in this caſe the party cannot have this 
Writ.Bur it the Exigent had been well awarded, Contra, Cook, 
8.142. But in all theſe caſes if the party have good matter of 
diſcharge, and have a day to plead itin barre, and do not, as 
when a Scire facias is ſued out upona Judgement; and the par- 
. ty having then a releaſe or other matter of diſcharge, and do 
not plead it, in this caſe he ſhall not be rejeeved by this Writ. 
But if he had no warning upon the Scire facias,as if the Sheriff 
do retorn a ##h41, in this Caſe he may have this Writ for his re- 
lief, Fincheſley 114. Fitz.25. . 

If a Widow of a Copy-holder in Fee, that claimeth dower 
by the cuſtom of the Mannor, recover the ſame in the Lords 
Court, and 5o! in damiages;- where in truth there is no fuch 
cuſtom, and the recovery ts erroneous, the party grieved may 
have this remedy to prevent execution, : and to be reſtored to 
his damages, if they be taken, Topk4.30.*- - | 

Tf in a Detinue for a Statute the Defendant pray Garniſh- 
ment, and the Plaintiff recover 'againſt the Garniſhed by an 

erronious Judgemetrit, and thereupon the Defendant deliver 

A the Statute to the Plaintiff, andhe hath execution, and after- 

| wards the Garniſhee doth reverſe the Judgement, it ſeems 
5 rough execution cannot be avoided, yet the party grieved 

—_—_— may have this remedy,T rin.3.1ac.B.R. 

nogniſance. If the Cogniſee of a Statute or Recogniſance, purchaſe 


*3&.5. part of thatLand which the Conuſor had at the time or at- 
| ter 


I5,16. 


— dudira. Qupreld,. 


ter the Recogniſance entred into, and another man doth, pur- 
chaſe another part, 'and the Conuſee fue the execution upon: 
the Land in-the hands of the other Purchaſer;he ſhall have this 

Writ to diſcharge himſelf, for in this caſe he1s not to have 

contribution as one purchaſer is to have againſt another, be- 

ſides the Conuſee himſelf, 436,37. £15z. Coo, B.Charnocks 

Caſe. Andif the Conulee after execution of body and Land, 

purchaſe part of the Land of the Conuſor,or part of it deſcend 

upon him, he ſhall have this Writ to diſcharge the body of exe- 
cution, Plowe72.Firz.15,16. But if the Conuſee purchaſe part 
of the Land of the Conuſor before execution, and after ſue. 
execution, in this caſe the Cogniſor cannot have this Writ, for 

this is no diſcharge, P/ow.72. f 

If after a Scire facias ſued upon the Statute,the Conuſor get- 
a Releaſe from the Conuſee, of all or part of the Debt, and yet 
he goes. on to ſue,or to Execution, the Conuſor may have this 
remedy, Dyer 50. #3nch.f.114.Butifhe have the Releaſe befote 
the Scire facias ſuedhe muſt ſee and plead it. x 

If a man enter into a Statute or Recogniſance, which either 
15 defective in it ſelf, or is voidable by ſome Law, as becauſe the 
Contra is uſurious, or there'is a defeaſance upon it which is 
kept,or the Statute is delivered up by the Conulte ( which is a 
Releaſe in Law)and the Conuſee get it again, and the Conuſee 
doth go on.in the Execution of it ; in all theſe caſes the party 
Srieved may have this Writ for his relief, Dyer 35. Paſche 7. 
Tace BeR. Corſlets Caſewers. S* Rowland Lacy. Dyer 297.22. 
Aſſ.ph44.Br.26-31:43- A. p1.38.S0 alſo it ſeems if the Statute 
were made per Dares. Fitze27. | | 
-» If the,Conuſor after Execution tender the money due upon 
the Statuge to the Conuſee,and he refuſe it;or if part of it were 
paid at the day, and he tender the reſt in Court, and yet the 
Conufſee go on to extend it,, in theſe caſes the party grieved 
may have this remedy, Fitzi-1n toto.. And. ner. 

If the Statute were delivered to a ſtranger to keep till cer- 
tain conditions be performed,and he deliver it to the Conuſee, 
or he doth ger it by fraud from him, before the conditions be 
performed, ; in this caſe he ſhall be relieved by this Writ, Fitz. 
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To prevent a 


Judgemens. 
. deR. 6. 


4.50. Soif ene take my goods from me by m 


' If the Sheriff in doing execution upon a Statute, deliver the 
Lands of a ſtranger in Execution, inſtead of the Lands of the 
Cogniſor, it ſeems this Action lieth not for him, but an Aſſize, 
or ſome other for his relief, Fi:2.6. 

If the Conuſor of the Statute ſurmiſe that the Conuſee and 
he have agreed, and that the Conuſee hath delivered him-the 
Statute for an acquittance, and becauſe he harh him not to 
ſhew cancelled, he doth pretend that that which is {ued is for- | 

ed,this Writ lieth not in this caſe, Firz.9, 10,22. 0 

If one binde himſelf and his heirs, by aneſpecialty, and the 
obligee ſue it, and recover againſt the Heirs, and after ſue 
the Executors for the ſame cauſe, or e coxver/ſo, after he hath 
recovered againſt the Executors fue the Heir ; the Heir or 
Executor may have this remedie, for he cannot plead it in 
Barre, Plow.439. So ifa Leſſee covenant for him and his Aſ- 
ſipnes to repair the Houſes, or to do any other thing cargo: 

able upon him after aſlignment of his Eſtate, and he aſffign his 
Eftate,and after the Leſſor go may ſue either of them) ſue 
and recover againſt one of them ; in this caſe, if after he ſue 
the other for the ſame cauſe, he may have remedy by this 
Writ, Broe.74.. | 

If divers be bound by one ſpecialty, Conjunttim & diviſirs, 
and the obligee get Judgement and Execution againſt one of 
them, and after ſue the Reny againſt the other, he may 
have this Writ for his relief, Coo.5.87.. So if in the i»terim, 
between the Verdi and the Judgement, the parties have put 
themſelves into Arbitrement for the ſuit, or the Defendant 


. get a Releaſe from the Plaintiff, and yer the Plaintiff doth 
- proceed, the Defendant may have this Action. 


But- then it 
ſeems in this and ſuch like caſes the Judgement muſt be gi- 
yen before this Writ be brought, 21 B:7. 33. 11 H.7. 10, 
Fitz.7.13. So if one have had once Judgement and Execu- 
tion for a thing, and after ſue for the ſame thing Again, 9 Bd. 

very, and 


another take them from him, in which caſe of us may 


ſue him for them ; if one of us ſue, and recover againſt him, 


and after the other ſue ; the party ſued may have this remedy, 
s$ H.7.15. : | 


If 


If an Infant enter into a Statute he may avoid it, whiles he is For Nonage. 
in his Minority by this Writ, and the courſe is this; he being 
in priſon, ſome of his friends ſue out this Wit tothe Juſtices, 

'who thereupon ſend to the Sheriff to bring the Infant into the 
Court to be ſeen, and if the Judges judge hima to be withitrage 
after Proceſſe ſent to the Conufee, they diſcharge him,- Fi«2 
- 26.But if the Infant be ſued upon it after heis of full age, this 
Writ doth not lie for him, Dyer 2371. 

If one alone be charged, or about to be charged upon a To have cqa- 
Judgement, Statute or Recognizance, and others ought to tribution. pri+ 159 
contribute or bear part ofthe burthen, he that is, oris like ro ScQ-7+ 
be charged, may have this Writ for his relief. As for example, 
if one man enter into a Statute, and after ſell his Land to d- 
vers Purchaſors, or a Judgement be had againſt one man who 
doth leave his Land to divers Heirs, - or one btnde him and his 
Heirs by an Eſpecialty, and leave his Land to deſcend to divers 
Heirs; if one of the Purchaſors in the firſt caſe; or one of 
the Heirs in the two laſt caſes atone, be, or be like to be char- 
ged ; he may have this Writ againſt the reft, and hereby they 

all be forced to be contributory. And if any one of them 

have a good Releaſe, or other Sens, this ( as it ſeems ) 
will difcharge him and all the reſt of the whole burthen, 
48 Ed.3.5. Fitz.38. Coo.3-12.44. Coo.6.13. Fitz.3. But if 
one after he hath entred into a Statute or Recognizance, do 
canvey ſome of his Lands only to divers perſons, and keep 
the reſt in his hands, and the Conuſee fue Execution only: 
_ the Land he hath in his hands againſt him ( or his Heir 
after his death ) in this caſe neither he- nor his Heir can have 
this Writ to have contribution of the Purchaſors. But iF Exe- 
cution be faed againſt any one of the Purehaſors, he may have 
this Writ againſt the-Heir and the reſt of the Purchaſors, Cos. 
2.92, Dyer 322. 


” 


Bb 3 Cyar. 


Capias , Exigent and Proclamation: 


What it is. 
How many 
kindes t here 
are. 


Capias ad Re- 
ondendum, 
hat it is. 


Exigent and 
Proclamation 
what they are, 


ns = AP. XXIMX, 
Of a Capias,Exigent and Proclamation. 


A Capias is a Writ to take the body of a man, and of theſe 
there be divers kindes : Some of which are proceſs that 
iflue out before Judgement is had in'the ſuit, and ſome iſſue 
out after Judgement is had. Thoſe which iſſue out before 
Judgement, are a Capias ad Reſpondendum, alias m_— and 
pluries Capias, and Capias Utlegaruw, Thoſe which iſſue out 
after Judgement,are Capias Profine, Capias ad Satifaciendum, 
' Capias ad Computandum. For the two firſt of theſe, ſee Execu« 
tion: and for the laſt, ſee Acconnt, | 
Thisis a Writ iſſuing out in a perſonall Action after the di- 
ſtreſſe, which is the originall Writ retorned, to take the body 
body of the Defendant, tor after the Sheriff bath retorned up- 
on the original Diffringas, Nihil habet in Balliva.&c. then this 
Capias doth iſſue forth, and after a yon eſt Invent retorned, 
there goeth forth an alias Capias, and atter a ox eſt Invent us 
retorned, thereupon there goeth forth a p/uries Capias, and all 
theſe to take the body of the Defendant. And then after a no 
eſt Invertus retorned upon the: plaries Capias, there goeth 
forth an Exigent and Proclamation, which are Writs lying 
where a man doth ſue an Action perſonall, and the Defendant 
cannot be found, nor hath he any thing within the as 
whereby he may be attached or diſtrained, then theſe Writs do 
80 forth to the Sheriff ro make Proclamations at fiveCounties, 
one after another, and once in the open Seſſions, and once at 
the Church door where he doth or did late dwell, that he ap- 
pear, orelſe that he ſhall be out-lawed, the which ifhe be, 
doth forfeit all his Goods and Cattels. And this is had ſome- 
times before Judgement, and ſometimes after Judgement. Be- 
fore Judgement it cannot be had, till firſt there have gone forth 
three Capias ad Refpondendum one after another. But after 
Judgement it doth iſſue forth after the Capias ad Computan- 
dum,or _ ad Sattsfaciendam : So after the firſt capias,up- 
on an Indictment of Felony,this may be had, Star. 18. E4.3-ch. 
5. 6 H.8.ch.4. 31 Eliz.ch,12, Coo.3-12. 5.88, 


And 


py” 


+ Contributions facienda. 
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And if the Defendant doth not appear, then there doth Cepics Utlege- 
iſſue forth a Capias Urlegatam, which is generall or ſpeciall. !um, what it is 


The generall Capias Urtlegatum is -a Writ directed to the 
Sheriff lying where an Exigent and Proclamation hath been 
ſued our, ; and the party having been duly required to appear, 
and he appear not, and thereupon he 1s out-lawed-by the 
Judgement of the Coroners to require .the Sheriff to take and 


impriſon his body, till he anſwer for this contempt ; and her 


upon he isto be impriſoned without Bail or Mainpriſe. A ſpe- 
ciall Capias Vtlegatum, or Capias Utlegatum & inquiras de 
Boys & Catalis 15 to require the Sheriff, not only to take his 
body, but alſo to enquire what Lands, Goods and Cattels he 


had, at or after the time of the out-lawry, and to ſeize them to 
the uſe of the Common-wealth, being forfeit to him by the 
out-lawry. EI "HS S, 

- It js a Writ iſſuing out in caſe,. where a man is fined for an 
offence in ſome Court of Reford, in which caſe he is to be 
impriſoned of courſe, and' then .this Writ is'to apprehend 


him and keep him in priſon till the Fine be paid, Tearms of 


the Law, | 


A _—_ - th. - 
#3 


CuAar. XXX, 


Of a Contributione facienda: 


. 


T is a Writ that lieth where many are by Law to do ſome- 

thing,and the burthen of all is laic upon one, in this caſe he 
may hereby compell the reſt to be contributory : As if there 
be Jointenants or Tenants in-common, that hold pro indiviſo 
of 4 Mill, andit-fall to decay, and one -or ſome of them will 
notjoin nor. help to repairu; by this Yyrit they may be en- 
forced to it: - ſo if there be many that have,Land ſubje& to 
the chargevf a Statute or ſuit.of Court, and one is forced.to 
do alfrheſuir, or to bear all the þurthen of the Statute, in this 
caſe he may enforce the reſt by this Writ, Tearms Ley FNB, 


Bb ML 0 73571 CHAP, 


«TA; 


4 


. kindes there 


How many 


are, 


Capias pro fine, 


What it is. *. 


What it if». 


anAk 1 #Y: 


Covenant. Curiaclaudenda, Decies tantum, © 
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C K AP. X X > 4 4 
Of a Writ of Covenant. 
What it is. 


What it is. 


What it is- 


A Writor Atiqn of Covenant is where a man is bound by 
Ka Covenant in a Deed, and hath broken it: in this cafe the 


arty grieved ſhall have this Writ, _ and therein ſhall recover 
P aA for his.remedy. But of this Aﬀtion, for and againſt 


whom,and in what caſes it lieth, and all the learning touching 
it, See it at large inmy Bookof Common Aſſurances.chape3. 


——— = 


— —— 


Cuay., XXXII. 
Of a Curia Claudenda. 


[- is a Writ lying for one man againſt another, who hath a 
& ground next adjoyning to his ground, and he ought by pre- 
{cription time out of minde to make up and keep the Incloture, 
to divide the grounds, 'and doth not: in this caſe the party 
grieved may have this Ation for his relief, and force him to 
it, FNB, 127,128. Dyer 38.52.2905. But he that brings this 
Action muſt have the Free-hold of his ground, the which by 
the Incloſure ought to be fenced and divided, otherwiſe if he 
have but a Leaſe for years, he cannot have this Action, but 
he muſt have an Action ofthe Caſe, Paſch.7. Iac, Co. B.In- 
grams Caſes . 


A 
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CHAP. XXXLLL. 
Of a Decies T antum ELF 

T is a Writ lying againſt a Jyrorin any Enqueſk, when he 

| fb; monex or cher reyard ot the-one-party,or the other 
to ſay-his Yerdi&upor: his fide, tn thiscaſehe ſha#l fortgitteft 
times fo much aske took, ' which muſt be:divided derwets the 
Common-wealth,and ae een anne ito the;Ngwsp 
of the Keepers of the Liberty of &xgland, Termes ley 123 


FNB. 171. Itlieth alſo a ainſi Embracers that ſhall proggre 
fuch anenqueſt to be given, Cromp.ur.chap-38. 


CHap. 


= 
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Dedimus poteſſaten, Difireſſe. 
| Cnaz, XXXIV,. " 
Of a Dedimm poteſtatem. 


] T is a Writ or Commiſſion lying where a man fueth, or:is 
ſued, and is not able to travel to the Court at W:fwinfter to 
do ſomething there neceſſary to be done by bim. In this caſe 
he may have this Writ dire&ted to ſome Gentlemen of the 
Countrey, giving them power to admit ſome man for his At- 
rorney, or toaccept of him in the doing of that.thing. inche 
Countrey.And at this day it is uſually granted to all men 
as well as thoſe that are diſabled to travel. Andic is granted to 
take the Conuſance of Fines, to make Attorneys tor the ſuf- 
fering of a Recovery,to take Anſwers, Confeſſions, Examina- 
tions of witneſſes, and other things, as the cauſe requireth, 
Termes ley 57. The Conuſance of a Fine by this Commiflion it 
feems may be taken'in any place as well as in the County where 
the Land lieth, Dyer 220. 

If a Dedinm poreſtatem be granted to take the Conuſance 
of four, or of a man and his wite, the Commiſſioners may by 
vertue thereof take the-Conuſance of any of them, : or of the 
hnsband only, and this is good, and anew Dedimm poreſtatem 
ſhall be afterwards made and annexed tothe Conuſance ac- 
cordingly,3 9,& 40 Eliz Curia Coo,B, 


" HOP 


| —_— 


Cnapy XXXV. 


Diſtreſſe though it be-not a Writ, yet it is of the ſame na- 
ture,{fuſe and end asa Writ is, to wit, to give reliefto a 


manwronged and the final cauſe of itis, that by the taking of 


it,the party diftrained,which is the wrong-doer, may be forced 
either to fatisfie the debt or duty to the party diftraining, or 
elſe to anſwer him in a courſe of Law. We have therefore per- 
_—_ inſerted this Title and learning amongſt the reſt, as 


a 


What it is. 


What it is.>. 
Se&Q.i. 


mY. Eo TA" \ 

A Diftreſſe is either ſaid to be real(;.)when Land is diſtrain- 
ed upon a grand Cape, Or a'perit Cape,, of which we have no- 
thing to ſay here. Or it is ſaid to be perſonal, where any mo- 
vable things are diftrained.: And: this is that we are to ſpeak * 
unto. And ſo a diſtreſlſe is where one doth take and diſtrain the 

' beaſts, ' cattet{os other'things ofanother man-in ſome groynd 
or place for debt, rent, . or other-duty behinde, or for ſome 
Jroung or damage done, the which being taken is to be kept in 
pound, untill the party that diſtrained be ſatisfied his due rent 
or duty, or it be gotten out of the pound by order of Law, New 
zerms of the Law,155. Broo-146.Broo.pledg.31.Fincbes ley 135. 
Oo pon Liew ot oo ot al wn Log, | 
' After a Diſtrefle is taken and impounded ( be it taken of 
common right,or by preſcription,or by agreement of the par- 
ties.) it is then ſaid to be..5n cuftodia legs, fo that now as the 
owner hath not the poſlefiion.of it, ſo he hath notan abſolute 
property 1n it,.. and therefore during that time he can neither 
give,ſell; or forfeitit, or ſubject jt to execution, and therefore 
it may not be taken as forfeit, or in execution by the Com- 
mon-wealth,or any other, unleſſe they will fatisfie the duty to 
the diftrainor firſt of all. \But it muſt lie for him as a pledge to 
be a means tohelp him: to.his debt or duty ; ' and cannot be ta- 
ken away and diſpoſed to any other,purpoſe, nor can the Pro- 
prietor-.lawfully come by it himſelf by any means. after it is 

once impounded, but by agreement with the party, or by a 

Replevin. - | 
If one nab Lard in _ n_— a—_ wn — 
to pay to his wite 3* rent yearly, .andif it be behinde, that ſhe 

—_ ? ſhall fiſtrain for it, in this caſe it ſeems ſhe may diſtrain for 

lawfull Di- this rent, Dyer 348. | bat of 7 G 

Kreſſe, and - - , If one make any eſtate of Land in Fee-ſimple, | Fee-tail for 

lawfully taken. life or years rehdring rent, or granta rent ſo by-Deed,, and io 
= :eithet caſe:by apt,words reſerve'a power. to, him that makes 

Se&.3. KAFnEr CaIe: bY 1ap Ee. & POWEr, TO, Jum, That m 

In reſpe& of "tbe eſtate, : or. him to whom, the xentis granted. to diſtran up- 

the perſons di--ON; non-paiinent of the rent, in, that caſe the;/party to, whom 
training, di--tye poweris given may diſtrain accordingly, Zr00.70. , But at 

Krained, or ter -the eſtate upon which the rent is reſerved is ended, the 


=_ * the party to whom the Diſtreſs is given cannot diſtrain, but muſt 
. flie 
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flie to ſome other remedy, 14 H.4.31.Doc.& St.lib.1. If one 
grant the reverſion of Land leaſed for life or years rendring 
rent, or grant a rent out of it; in theſe caſes the Tenanc can- 
not be diſtrained, nor the Land charged till the particular e- 
ſtate be ended,and then the Grantee or Leſſor may diftrain for 
all the Arrerages, 10 E4.4.4. If one ſeiſed of Land in Fee take 
a Wife, and then charge with a rent, the Grantee cannot di- 
ſtrain for this upon that part which the Wife hath for her 
Dower, F N B,150. &roo.72. no not if it be a charge to the 
Common-wealth, Coo.1. part. /nlt. f.31. 8.01] | 

If a Rent or a Seigniory for which a Diſtreſs lieth be divided 
between the Wife for her Dower, and the Heir after the Lords 
death,cach of them may diſtrain for their parts, Broo.45. 

"If Rent deſcend to Heirs that are Parcners, no one of them 
as it ſeems can diftrain for a part till partition made. But then 
it ſeems he may, 34. Aſ.15. 22 H.6.58. 

If one have the ſixth part of a ground in common with a- 
nother,and grant a charge oat of it, and after he and the other 


| levy a Fine of the whole to a ſtranger ; in this caſe it ſeems the 


Grantee may diſtrain the ſtrangers Cattell for all the rent be- 
fore and after the Fine, and. yet before the Fine levied, he 
might not have diſtrained the Cattell of the other Tenant in 
common, but of the granter only, 4.18 1ac,B.R. per Ch. 1u- 
fſtice, 26 H.8.5. If one Joyntenant grant a Rent-charge out of 
the Land, oramake a gift in tayl ofthe Land rendring Rent,and 
the Rent is behinde, the Catrel of the other Jointenant cannot 
be diſtrained for it, 33 H.6.35. 35 9.6.39... If 4A andB 
be Tenants in common,- and, 4 leaſe his moity to C for 
ears rendring Rent, and C leaſe it to B, and the Rentis 
hinde ; - in Ris caſe 4 may diſtrain the Cattel of B (the 
other Tenant -in common ) for-it. 42. 18 ac. B.R.S* Henry 
Sneljars Caſe. One Coparcner may diſtrain upon another 
for a Rent allowed to him to make an equality of partition. 
1 H,4.5; Ifa Rent be deviſed by Will out of Land to B for 
the life ofC, - and the Deviſor die, and after the Heir make a 
Leaſe of the Land to B for life, the remainder to E in Fee,and 
the Rent is behinde in the life time of Z, and he dieth : in this 
caſe. E may be diſtrained for this Rent, ayd all the Arrerages, 
Coo.5.18. | OC If 


Apportien- 
ment of a di- 


trefle, 
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Damage- fe- 
ſant. 


If the goods of another man berupen: my houſe or ground, 
cumbring it; or the Cattel of another mar without lawfull ay- 
thoriry fm me, be ppon my ground feeding, treading, or 6- 


\ therwife ſpoiling the Corn, Graſſe, wood,or other thing there- 


Commoner. 


Executor. . 


- Eqw.3.21. 


alſo: may the Executor or Adminiſtrator of the husband after 


upon,I may as foon asever they come there,diftrain them,and 
put thenr in the pound, and this notwithſtanding the owner do 
purſue them as ſoon as ever they do come in to tetch them.out 
again, and this is called a diftreſſe Damage-feſant, Terms ley 
119. 7 H.7.1. 22 H.6.37. Kelw.96. 

This diftreſſe Damage-feſante, any Commoner may take in 
the ground wherein he-hath Common, and if the Lord make a 
feoffment of part of the Common, leaving enough belides,and 
the Feoffee do not incloſe it, but ſuffer his beaſts to go upon 
the reſt of the Common, the Lord may diftrain them, . Cock g. 


. 112.8.78.Dyer 372.FNB 128. If a Commoner ſurcharge, his 


fellow-Commoner may diftrain his Cattel, Coe.7.23. It there 
be many Jointenants of Land, and a ſtrangers beaſts are there 
Damere- feſant, it ſeemy any one of the Jointenants may d:-. 
ftrain them, 11 H.6.3. Broo.Charge 39. And he that hath but 
a bare poſſeſſion only and no title, may juſtifie the taking of 
fuch a diftrefſe, Plow.43x,556. The or Cattell which 
come in lawfully at the firſt, yet may do treſpaſſle afterward, 
and be diftrained damage-feſazr, as where a Leſſee keeps his 
g00ds or Cattell upon the Land after his eſtate is ended, Xe/p, 
96.. or when- a man doth ſet out his Beaſt at: 124 a week to 
tack, and after he with whom he doth tack him,doth give him 
notice that he will not keep it any longer, and- yet the owner 
of the beaſt doth nor fetch him away but leave him there, 43 
Lands charged with a Rent in the hands of the Common- 
wealth, cannot be diftrained for others, whileſ it is in their. 
hands there is no remedy, but after it is out of their-hands the 
remedy is revived, 1z Edw.4,5. Stav.2,% 3 Edw.6.chap.8. The 
Executor or Adminiſtrator of him which had a Rent or Fee- 
farm for life,in Feeſimple, or Fee-tayl, may diſtrgn the Te- 
nant that ſhould pay it. So may'the husband after the death 
of his wife, for the Rent due our of her Land in her hife time, ſo 


his 


 —— he. TT — 


his death, and foalſo'may he that hach Rent for another mans Va 
life, after the death of him for whoſe life he holds it, Szar.32. 

H. 8; :- ; . TY © i 1 thn 

- Wherever a man hath power to diſtrain,be may do it by his Servant. 
ſervant or Bayliff as well as by himſelf, and to this purpole he © 
may make any one his ſervant by word of mouth, : Co0.4,8.. | 

. He that hath righuto a Rent-Service,which is a Rent due by Rent-ſervice. | 
the Tenure of his Land,as offuch a Mannor; by this Service, be 
ir money, homage, eſcuage, fealty, ſuit of Court, relief, horſe, 

roſe,o, the like; <a, behinde, diftrain for it of cominon 

right, *D:& Sr.f.21/ So'that a/Bree-holder ofa Mannor,ithe Corporall ſer-- 
be by his tenure to pay any ſuch Rent, , or to:do the Office of a vices: 
Butler,Carver, Brewer, or the like,to the Lord; or to pale his 

Parks, or thatch his hauſe,” or the like, ' or to: amend high- 

on Bridges, or the like worktending tothe publife good, 

and he do it nor, 'the Lord may diſtratn for ir, Noy 50, 51. 

Cook. of: Copyhelds, £. 49, - [But for ,Frankalmoin 4ncertain, 

or any: other. incertain Services; that cannot be reduced/to 

a certainty, the Lord cannot diſtrain, Cook upon Lizrl £97. 

96.147. i-, | Yes...-4 14:90 f 

+ Thedonor or Leffor npon-a gift.in tayl,leafe for life, years, 

or at will,of Land rendring Rent, ,ma diftrain for it ſo long as 

he hath the Reverſion of the Land in him, D.& Se.5.21. Soin 

all caſes. where ex prevefſone howwinss by their own-agreement, 

there is a power of diſtrefle given. A Rentziven to one Co- 

parcner upon a/partition:of Land, to:make anequaliry-; For: 

this he: may diftrain- upon: the reſt of the Land of common 

reghe, q1:Hi9.39;-35 2592 31 rind 2d 055 19 KS: 

" -Rent-ſeck cannot be diſtrained for, as if one Leaſe for 20 Rent- ſeck, 
years, and the Leſſee-Leaſe over for 10 years tendring Rent, fc 
and after'grantoway this Rent, this Rent cannot be dijtrained 2 


2. 


for,Cookupon Lier:153-2 Ed: 12:53D 1h; {J 239 1:::4 340A 
The Lord of the Leet may diftrajn for 2 Fine, Amearte- Fine, Amerce- 
ment,or penalty ofa by-Lawina/Loat of common right, Dyex. ment, or pe-, 


322.C00.1.44: 21 #47.40.DLH:79. 15.Butino Lord whatſoever: Palty of a By- 
"Up" "q aw in a Lect. 


may diſtratn a man out .of:his:Fee to enforce to come to his 
Court, him, upon whom he hath no Juriſdiction or:Bayliwick, : 
WeſtmIr.ch.u61W{eftrs.2.rh.36: 21 1 EA v.31, 80 

#131, Cc 2 The 
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Amercement, The Lord of « Hundred Court, or Court Baron, may di- 
Attachment ſtrain for an' Amearcement in either of thoſe Courts, 'ifhe can 
in « Hundred- gtledge a ſpeciall Cuſtome, or preſcription for it. Bur otherwiſe 
Com Baron, At FNB 100. (00.159. Noy 51. So likewiſe upon an Attach- 
menr out of either of theſe Courts, 33-H.6.5y. 51 
Amercemen: Tf a Townſhip be-amerced for'any cauſe by the common: 
of a Town- - [ aw, and they make a Rate upon the Parifh for 17, it ſeems this 
'P* may be diſtrained for ir. But upon a By-law' without queſtion 
made by the .major part according to cuſtome, a diftraining 

power may be given.andufed, D & 8e.F.74- : : | 


Ayd- The Lord tnay diſtrain his Tenant for Aid: for the marriage: 
*  - ofhis Paughter, FNB.82:: /: {1 - 4 + 
For Iflues. _ Jes retorned upon Jurors or otherwiſe in the Exchequer 


. may be diſtrained for,s5 H.7.1.FNB.139. 
Fublike Debts _ ' The Common-wealths Debts. may be diftrained for, 16 


B&4:105..:- 


ns i Fifteens out of Parliament may be diſtrained for T1 H:4.2. 
Knighrs of Fees for Knights of the Parliament may be diftrained for, 


Parliament. 3F127.4.2. CIESISE 1 : | . 5 

But for Debt, Treſpaſſe, Account, or revenge only where 
no'diſtreſs is giver-by the-Law,no man may diſtrain,D.&'$:.F. 
15. Star. 3 Ed.1.th.23. Mavlb.ch.1,2,3.22.Weſtm.1. ch:28. 
| Ed.1.ch.12. | 2 | 7 HE 7 
In reſpe& of He that may diſtrain for a Rent iſſaing out of Land;' may 
= * 9" 1a diftrain any: of the Goods or Cattle of the Tenant who is to- 
Scf.4. ** payithe Rent as ſoon as ever they come upontthe place: out of 
| which the Rent doth iſſue, but he cannot diſtrain them-out of 
that place, nor can he bring the Goods thither of purpoſe to 

For R& - ' diſtrain them. - + + L rP > 2151- J 
Sic T. _. And if another: mans Goodsor Cattell be, 'or come into: 
Levant and OF upon that ground caſually or by.eſcape, after they have 
Couckant, . been Levant and Couchant x the ſome reaſonable: time, - as 


;* if they be living Cattell, and have: fed: arid en down; in 
this caſe, andthen,. and not before, as ſorne ſay; but. others 
: ay before they. be Levant and Couchant theſe ;alſo.ate..di- 
firainable for the Rent, 7 H.7.1. 10 H;71211 Hyun 11. 
7-4.Dyer 317.15 H.7.15. D.& S$t:fitg.22 Ed:4:40. Cgo.up> 
on Lirt. f.47. And if a ſtranger -purpoſely-putin —— 
16 þ :S cre 


=, Divtreſſe. 

there to do Treſpaſſe,.:the party thathach-cauſe way diftrain 
them'preſently before they be Levantand Couchant, D.c# Se. 
f.15.Dyer 3.17.15-H.7.17.1 H:7.1.S0 allowkerethe ſtranger 
is to pay.the duty, 1 H:7.1. And it ſeems unreatonablethar 
whete Cartel cetwe in-dy'the default of the owner\ as-if. the 
mounds'be his,and he ler them lie open, thatcherethey may. be 
diſtrained as ſoon as they come into the place :- Alſo it ſeems 
reaſonable that my Catrel ſhould not be taken: in-another 
mars ground for his duty, unleſſe they come there by my cor- 
ſenc or defaulr, ' and that; therefore if my Cattel come 1a there; 
by the faulr of: arother mans incloſure, - or the like, that: they 
fhonld not be diſtrainable for Rent.' Burt' it feems the Law is 
otherwiſe in this caſe, for if 4 have a-Cloſe adjoyning.to.the 
Cloſe'of B,and 4leafe his Cloſe'to C ſor 60 years,and'C leaſe: 
itto D for 10 years rendring Rent which'is behinde, D being 
rotriake-the bounds berween the Cloſes, doth ſilffer them tobe; 
decaied, wher eby the Cartel of  cameiinto the Cloſe of C:;/:uy 
this caſeC may diſtrain themfor his Rent,and B muſt be rehie- - 
vedagainſt D by Action of the Caſe, orthe like, 21. 17-1ac. 

BR Heob,Rep pl.345, one $529 36155 Of 

-If the cauſe of 'the taking of the diſtrefs be Damage-felant,: Damage-fe- 
it matters not whois owner of it nor; by whomit is putinto ſan. 

the place/for it is diſtraitable ifirbe there; 17 Bipia +. 290 

For iſſues any mans Cattell upon his ground, -upon whom: Iflues, 
the iſſues are retorned;,'may be diſtrained, 5 H.7.1-'Broe.40. 
22 Ed.4.49. EN TIT io STO ITPD 233M 2 S10501 PB, INT 
For a Fine or -Amerceament in'a Leet, no'mans goods cary Fine, Amerce- 

be taken butthe'parties himſelf who's ſued; 'andnor another Men,&s. 
_ upon his ground, as in the caſe of Rent, FN B;190./:47 
EbJity; Poo on noiige 05 Pole eb {OST HY344 

- Goods diſtrainable in their nature, yet tray not be diſtrain- 
able in reſpe& of the place where they are for the preſent: See 
itafterwards. ENTERS S TIS 107; BI ZNO TERS SIM 91 7 
* For Rents and Services one may diſtrain almoſt ;anyichat- In reſpeR of 
tell-perſonall; - as Cattell, -houſhold-ſtuff,and moveables,/ as '** "_ & 
beds,bedfteds, pewter, brafſe,and the like. | Allo a Waynand j;g.ces* 
Oxen;:-and the Wayn-loden: though- with :Corn' or: ſhocks $a, 5. '. 
and ſheaves of Cord, otherwiſe not diſtrainable, «2 Hiu:r9; * 

| Cc 3 21 H, 
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| ſtone being out of the Mill, pecking. Such 
- of the Sheriff cannoti-make aReplevang; and whichhe.cangot 


21.7.9; Dyer:28 |. bo E443: KNoJ $2458-: (Bur it ſeems 
plow, cattell; 'and ſheep, if rbere be other, ſtreſle ſutficienc, 


. ought-not ito beidiſtrained for any cauſe, . becauſe-they ſerve 


for the GCommon-wealth, Srar.ide diſtrikione Seacogriiy 38 Ed. 
&6b.12: : Dyer 3102s. F N8:174s And yetthele being taken, /it 
is-a good diftrefle; | þitt, they, chat: take jt. are to be puniſhed, 
fiers won debet [ed faftum valet. The, like Law is of Inſtruments 
of ones:trade and profeſſion, as Books of a Scholar, Smiths 
Anvill, : Carpenters Axe, or the like. And yet if men have 
ſaperfluous Dooks, ; theſe: may) perhaps be diftrained, F N B 
99.{ voipon Lite.f.47. 14 H$,5. But fuch'things as are parcel 
of,or fixed tothe free-bold,asgrees franding,hguſes,the ; mk. 
windows of hoſes, Mil}-ftones, Wain-ſcoch, Furnace,and Fats 
faſtnedto the houſe, pales, ſtankes; gates, evidences, and the 
like are nor diftrainable.; And yet if doors, Mil-ſtones, &c.. be 
parted: anid taid afide, from phe' Houſe on Mill, ,and-ſo-other 
thingsdivided from the Eree-hold, in this caſe they way,be-di- 
frdinable; .a4:H.25.:21 1.7.26. ot 1, 

-. Such things, as are priviledged for publike 90d, as a Mil 


ings as where- 


deliver in: theſame plight, as dead victyall, chat will corrupe, 
ſheaves and ſhocks of Corn that will waſte; 'and the/like, are 
not diſtrainablefor Rent,” Coe, firſt part. of his Inft. f:47.. $0 
ſuch things as cafnot be diftinguiſhed from others of the Gme- 


kinde,as money,Corn out ofa heap, money at large,or ſheaves 


of ——_ ay theliks,are ney diftrainable. And yer a ſack 


of Corn,a dox.or purſe of-mioney,, or theaves of Corn upon a/ 
Wayn may. be diſtrainable, - 9 #6. 9: -3 3, £4:4-6,; *L1>H;7.15. 
Kelw.126. 7 H.7.1.22.£4.4.47. So ſuch things as are for mens 
preſent neceflity, as aHorſe when' a man 1s in his Journey, 
though he be in the placediſtrainable,are nat diſtrainable. And. 
if the Horſe that comes with griſt be tyed at the Myll;or pne'go 


- iato a houſt upon buſineſſe, and tie his Horſe: atrhe dos xhe 


whileſ,this Horſe cannot be diftrained, Brog63 -pizo. Elin Co 
B. Adjnd, Reades Cafe. $0 ch things as are diſtrainedtalready 


.* 


. | and m:poundasn diftreſſe,: cannat þeitaken qgaifh vwhileſt they: 


continue fo, Bron75:/22 Edi4i11.4 HS, S9fuch things as 
3 1c 5.3.4 arc 
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are fere vatmre or invaluable, as Cones, Doggs, and the like, 
Ce0.1.47._ - 2 R 0Of GS Ia 162;1-1 

But for Damage ſeſant it ſees any thing whatſoever that 
is ppon the place doirg hurt,is diſtrainabte; 21 F.7.39. 15 HB. 
7.13. 22:Ed.4.47. ] 's 

Tf the diftreſſe be taken 
Knights in Parliament, any diſtrefſe may be taken, and nothing 
ſhall be faid to be exceſſive. But-in other cafes the diftrefle 
ought to be ſomewhat proportionable tothe cauſe- and duty 
for which it is taken, and ought not tobe exceſlive, as to take a 
ſheep for 24, or an Oxe for 165, or the like, for thefe arerun- 
lawfult and may be puniſhed? So if one diftrainvery-often far 
one and the ſame thing, E xcefſm in re qualibet is jure reproba- 
batnr, Ceeq:8.Broe:$9.22. A(.5r.28.4ſ.50.Coo.11.44, FNB 
174-45 E4.3.26. 20 Ed.q;3.22 E4.4.50.And;yet.in caſe where 
the Dfttainot cannot well rake a thing of lefle value;: andthe 
rhing taker! he an entire thing that cannot be divided; -it is not 
held unreaſonable © arid therefore if onediftrain.a Cart with a- 
carriage of Corn ' ,and the Oxew or Hortes annexed/ to them 
for 1o*' Rent, or an eritire flock of Sheep for 2*, this.is not un- 
reaſonable, 41 E4.3:26. 20 £4.4.43:. Ione havediſtrained 
once,and ttt the futt the Seigniory come im queltiton; he catinos 
diſtrain again rill this be decided, 7: Big 4, 


| 19e; fealty, or exp 
for homa gEz ty, Wl IRE of or multipti- 
City of the di- 


Damage-fe- 
ſaar. . 
In reſpe& of 


the quantity 


reſſe. 
SeR. 6. 


For Damage-feſant' one may diftrain by night or day , bot In xeſpe& of 


for Rent or other things, -one muſt diftrain in the day, : and 
cannot diſtrain in the night time,Co0.9.66.upoen Lirr.142:Noy 
F1:1 35 H.6.10. One may not: diſtrain for his Rent before, 
or'upon the yery day that it doth become due;25 #.6.4,: And 
therefore if the laſt Rent be to be paid at JZ4ichae/mas; the 
taſt.day of the Tearm, that cannot bediftrained for, there- 
= « is wiſedome to make it payable at CMid{cmer, Coo, upon 

THEI.q7. — , f 


the time of the 


taking of the 
Diltreſs. 
Sc.7+ 


'Tf a diftreſſe- eſcape our. of Pound, the diſtrainer cannot In reſpe& of 
diſtrain him-again, unlefſe he cake himsprefently.upon-a freſh the place of 


purſuit, Coo:upons L317.1 42; If one make a.Leafe rendring Renc 
at Mfichaelmas, proviced that if it be betinde 20 dayes after 


thar he ſhall diſtrain for it, in this cafe fome have thought he 


cattior diftrain till the 20 gaies be paſt, bur.grbers the-contraxy, 


where - 


the raking of 


the Diſtreſs. . 


dIQ8., 


0 COS 


Diftreſſe TE. 


where thewordsare.in the affirmative,and diſtreſſe is incident, 
and that there he may diſtrain at any time after the firſt day 
on which itis to be paid, Coo.upon Lire.204. 

Itisa Rule, that for Rent no man but the Keepers of che 
Liberties, ec. may diſtrain out of his Fee (5 ) the Houſe, 
Ground or Place out of which it doth iſſue, 9 H:6.9. and 
this is true, albeit it be. the grantee of the Keepers of the Li- 
berties who is to diſftrain : and yet by the agreement of the 
parties he may diftrain in another -place; and if 'a Rent be 
gro__ out of a Mannor, it cannot be diſtrained for upon of 

e Lands of the Tenants, who, had their Eſtates before the 
Rent was created, 12. 4f.40.' And yet if a man be comin 
to diſtrain, and the owner or canta perceiving it doth 


- drive. or carry away the things he is about to diſtrain into 


onther- place, in this caſe he may purſue them preſently up- 
on afreſh purſuic, and diſtrain them there, So if I diſtrain, 
and one reſcue the Diſtreſs from me, . I may (as it ſeems ) up- 
on a freſh purſuit, either take them again in any place, or 
have a Writ of Reſcous againſt him, Aarlch.2.15. 9 &.s. 
9. 13 Ed.q4.6. Dyer 44.25.Co0.9.22. 33 H.6.53. 11 H.7.5. 
21 H.7.40. Butif the Lord coming to diſtrain have no. view 
of the Diſtreſs within his Fee, though the Tenant do drive 
them away purpoſely, or if after the view. the things ( being 
Cattle )*' of themſelves go out of his Fee, or if the Tenant 
after the Lord hath the view of them for any other cauſe, 


- and not to prevent the Diſtreſs, do remove them ; 1n all theſe 


caſes the Lord cannot juſtifie the taking of them, Cos,upon 
Lire.160,161. If 4 Leaſe Land to B tor. '10 years rendring 
Rent, and after doth grant the Reverſion to C for 20 years, 
and-Z doth attorn to (,, and the Rent is behinde, and C li- 
cenſe a ſtranger to pur in his Cattle; ; yer. he may diſtrain - 
them, for the Licenſe was void. And yet if the Leſſor drive 
the Cattle upon the Land of purpoſe = he may meet with 
a Diſtreſs, and then diftrain upon them on the Lagd, thus 1s 
not juſtifiable, 34.18 lac. B. R.Cwria. $* Tho. Heydſdons Caſes 
Things in their nature valuable' and diſtrainable, yet being 
in a place by authority.of Law, for the maintenance of Tra- 
ding, are priviledged, and: are not diſtrainable, as a Horſe 


in 


| 'Diftreſſe x | 201 
ian Inne or-commonHoſtry,” or at-a Smiths ſhof Soong ing, 
nor the materials of the Cloth ina Weavers ſhop, nor Clo 

or Garments im a Taylors ſhop; nor ſacks of Corn-in a Mill, 
nor Corn or Cattell, or other things ſtanding in aFair or Mar- 
ket co-be ſold, 'ſo Yarniin a nians hand or op-liis backywho is a. 
Tradeſman.in the way: of his Trade, Cook #pon-Ler,f:497\Paſch,' 
3.Eliz,Co0.Bx Adjudg. Reads Caſe: ' And yetifaman be dri-* 
ving a Diſtreſs. and it go from-him, . and eſcape into. aFair or 
Market, he may:in a freſh purſuit take him thence in this caſe, 
7 H.7:21:21 £4.4.36: 9:E4,4:2: 22 Ed.4:36t10:R.7.21.And; 
this it ſeems-holds true.in'a Diſtreſs raken/for any-thing elſe,as; 
well as for Rent. 30 £11:3 to 37 3,919; Cf Tur lrg rg eo rr 

If an Officer of aCourt, Hundred or Baron, be coming tO , Far Amearce- 
Attach Goods, and another perceiving it,doth drive them gut. ment, or on an 
of the Hundred; in this cafe. the Officer having them in.view,, Artachment | 
and upon a freſh ſait, may purſue them out oft the :Haudred;: out of Cour 
and: there take -rhem;g 133 6;53.!134H-6:18: .- But for a _ _,..-..... 
Fine or an-Amearcement ina Court. the'Lord may Diſtrain- © - 
any where within the Mannor, the Goods of the parry fined- 
and Amearced. : -: -- '; : a * il fxinan ain) ...S 

- For:Iflues one may Diſtraigi npon-his Land,upon, whom the x; Thlucs:: * 
Iſſues were put, though he afterwards.ſell it, and:it-be now a- 
nother mans Land; »5 H.7,B7o0.49.,\ NG: : 

For Damage-feſant 'a man _mayDiftrain' in no other place Damage-fe- 
but the place where the Damage is done : ' ant! therefore-if in ſant.. | 
this caſe the Owner-in the view ot him that is.$0 DNiltrain, doth 
drive themaway, he cannot purſue them and take chem ashe. 
may ina[Diſtrels ſor-Rent,,FNB,99.Cakzpon Lit. 161. Plow, 
38-Caoko2alt' tf of 5int ys oy nth mia | 

A Diftreſs cannot: be taken inthe high-way or common  High-way. 
ſtreet, Matlb.ch.15: Not may one Diſtrain'in the ancient Fees. Fee of theSans 
, or Lands of the Churgh, but 1nchoſe. that-have been newly: ©: 

purchaſed he may, 4rziculicleri;chap.9.9, H.6.9.Nor ina San-, 
Gui; CniidDd:1215 noo 33h 9nn0 = 0; 57 ind 
- A Horſe cannotbe Diſtrained while the Owner thereof is. In any other 
riding.upon,-or leading of him, no nor if he betied at a Mill -r<{pe&: 
and came ithither wich Grift,. nor while, the Horſe is tied af, nals: 
the door of mans Houſe, BxlQoeer ng gone: ſoy the 
vile ; | ouſe 


o 


5 


——. 
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Houſe on ſome buſineſfe, Paſ.. 39 EHz.Coo. B. Adjudg.' Nor 
an Ax whiles he is in a mans hand cutting of wood, nor goods 
chat are impounded and in'the cuſtody ot Law, being Difcain. 
ed already Damage-feſant, nor goods eſcaped out of the 
Pound, unlefferhey-be taken again preſently, Cook.npon Lire.. 
f-47. He thav-isxo Diftrain -cannot juſtifie the breaking. of 
Hedges or Gates to come to make his Diſtreſs, much lefſe can 
he juſtifie che breaking open of a Houſe, Cook pon Lirr.162. 
Bur the doors of a Houle being open, - and the Houſe being 
within che-place of Diſtreſs, a man may juſtifie che going in 
there ro:make his Diſtreſs. : And:ihalttheſe cafes where a man; 
makes. an unlawfull Diſtreſs, as-out of time or place;or thelike;; 


. - the party grievedhath his. remedy by A&ion of Treſpaſſe,and 
Freitutb. 


in-ſome caſes by other Ations, which ſee in Treſpaſſe and 
- other Adions,and-in moſt caſes he ſhall have hisremedy upon 
GO 0,07 92109 BE A102 fro non but 


the Replevin. 2:5 9 0ioP? 9 LR DL SEMITE 35 0h 
How aDiftreſ, * The party tharddth Diſtrain-Carrell or orhier goods,” 'muſt 


muſt be uſed take cafe bow he-doth diſpoſe ard ordet'them after® he hath! 
Ay it 5s ra- taken: theny, - for- he can neither ſett-thewy ( excepr. it. bein. 


ſome ſpeciall caſes )' nor may he uſe them as his own, as if ir 


be Horſe 6r'Ox, he miy nor tide or warkirztifirbea Cow 


he- nizy nor milk if; no- albeit be haveir-updn.'aterorn irre- 
previſable, Ad.7.. /ac. Levits Cafe. And albar herakeirby: 
vertue of a clauſe' in a Deed, that he ſhall Diftexin arid keep | 
the Diſtreſs till he: be ſatisfied, or if ir be-tHat he ſhall Di-. 
ſtrain - without gage or pledge, 1/7140! Coo./B, per Forſter, 

Bur he nil phe he Diſreſ ac oether,- if it; beQarrell; in 
ſome one: ltwfull Pound- (if one Pound: would ' Hold it) 
within the County and Hundred where the Diſtreſs'15 taken, 


. or elſe within' ſome' Pound "overt within three thites of the 
place where the Diſtreſs is taken.-''- And yet-if aLord of a 


Mannor have Land in another County;;belonging to his Mart-- 
nor- in this County, he .may if he-Diſtrain upon thariLand, 
bring it to the Pound of his Mannor in this County, >7'H.6. 
3.. 22 £4:4-11. \And if the thing diftramed' be Ucenſfels of a 
Houſe or ſech like Goods, which -may take harm' by wet or 
weather, or may be ſtolen away ir this caſe''ir wult be- 
put ig) 4 Houfe or other Pound covertWwithinthree miles = 
nt ah EO EY 5 


- 
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the ſarhe County. Aid if the-thing Diſtrained: be any -live 
thing, and it be putina Pound overtwithin the ſame-County, 
where the Owner may lawfully and poſlibly come atit to:give 
it,meat. withont doing treſpaſs to any man, -he.muſt look 
to:them. and give them meat athis peril; for if they: die for 
want of food,';the-Owner' muſt ſuffer the-lofſe;r andthe par- 
ty may Diſtrain again, and if. the- party diſtraining ſhould 
ive them meat, he cannot keep the Cartell till he be paid'for 
e meat, nor ine to tecover ſatisfaCtion for it, 'becauſt he is 
not bound to-do it, Paſch.'y Tac. B:R. Bradſhawer (aſe, But 
if the ,party.Diſtrained did, : before it-was' done, ' promiſe to 
facisfig him, ; he: may upon'the:; promiſe recover ie. - Bbtif'the 
Diftrainer piitthem tn: a Pound cloſe, ' where the Owner can« 
not.come t0 them, either becauſe'they arena Caſtle or Forr, 
and ſo it is impoſtible;] or becauſe they: are- in:anothe? mans 
roynd,and ſo is unlawful: or if they be inawopes Poiind, 
ut he drive; the Diſtreſſe: out of the. Cqumy-U\Ortif the 
Keepers of: the Liberties Writ-come to deliver them, - ahilhe 
refuſe to.deliver them, .or if the Diſtreſs were for Damage: 
feſant, and before the impounding the party Diſtrained Hzd 
offered. ſufficient amends fot. the. treſpats-and the parry Di- 
raining had:refuled, . 'ic befroves thepatry Diſtedining*#d 
ſee they have meat, forif in theſe caſes the Catrell perrfifot 
lack of meat, the. party Diſtraining 'muft/bear' the lofſe' of 
them : and yet if in this caſe he give them meat, -he hath no 
means to-recover fatisfaction- for the mear-: $6 alfoifthe 
things Diſtrained:be things, wichout Uiſe,- thae/ will $6rFupr, 
= may be loſt, and they be putiititoaPounidelole! where 
wintof Jooking toz.0r/arc put ina Pound 6yert and there 
ſpoiled by rain,&c: which by hinlooking/ to*tduld not'be 
preyented,: in all caſes; where the party Diſtrainire 
doth ebyfe; his Authority; rhe lis efteerned t0Þ aTrelpa 
fromthe Þeginning, »dnd-the; party Diflratied and: grieve 
ſhall. haye:an Action'of Treſpafſe againſt hify for” his relief 
Goo8.346.9.146:D.& $1212, 22:Ed:4.45:36.4] 38Harlf, 
obap-1,2,3,4-Dyecr'28 1. Þ{ow-68-Broo:53,Ketw.71:'g E442, 
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r cannot; look to them, can are 16K !68Setifit for :- 7 405147 


Treſpaſſes, 


k 


Andvfthe party: rr wn 7 the:Diftcels ina /Poundiout of 
the-Cotnty wherethe Sherrff ecannor'tnakeaReplevin ; in this 
caſe.the party grieved is to have a.Writ of Withernam, Weft.t. 
chap.17.- And, if he put the Diſtreſs into a ſtrong Caſtle or 
Fore, thatithe Sheri cannot -replixe them, he may take the 
poſſe Comitatiand deinoliſhir, 1the cannot otherwiſe have it 
done;: for.intheſe caſes no Action of Treſpaſs or other reme- 
dy'is given, Weſt.T.ch.17. © | Ty 
. zIfa beaft'be unruly in the Pound,andis like to leap over the 
_ Pound, \;jtſeems the Niſtrainor cagnot juſtifie the binding him 
9 the wig vooe the fettering-of him, Byreo. m_ 250. 27. 
Aff.p1:64- And yet one tooka wilde Coltas an Eftray,and be- 
cauſe he could not keep him in Pourid otherwiſe, he did crofſe- 
fetter him, and the Owner brought an Action of Treſpaſs for 
This, and.the chief Baron directed the Jury to finde againſt the 
Plainziff, ,and;hebeld it lawfullin this caſe;not otherwiſe,” Ar 
Sarum &ſſiſes i9rJav.: If ohe Diftrain beaits for the Commor- 
wealth, be muſþ put the Diftreſs i Pound, and if the Owner 
give them, meat himſelf, . he ſhall not, pay. for the keeping of 
em, - and they — ſold within 15 dayes after the ta- 
ing; Ardifthe party ſhewan Acquittance or TayLour of the 
Exchequer;or under; the Sheriffs hands, and:offer to-put in Bail 
ro-anfwer jr-inthe-Exchequer.upon the next Accompt day, the 
Officers diftraining muſt deliver the beaſts again, Srar. 21 £4. 


i. 5&4 q.. 


- But for a Fine or an Amearcement in a Leet, the party Di- 
ſtraining /may-ſell the Diſtreſs, :and/pay himſelf,;-and give the 
" bodto:tie Ore Cook, WIR pd PEE 20 
-Ias-word is apphed to perſons! and things : - To perſons, 
- when;a man is-Arxelted, and he himſelf or ns 
him :, of this we; ſpeaktnot in this place, but' of Reſeousof 
| things, and ſo-x.i5s8 Wriblyingwhereone or his ſervant doth 
.» Diftrain for Rent, Seryice.or Namage=fefant;or:for.ady other 
cauſe, and being-abour to.impaimdahe Diſtreſs,)candtherra- 
keth it away from him, andiwill not ſuffer him roimpountit;,. 
in this caſe-the party hurt:and grieved by this; may-bave 'rhis 
- Writ for his relief againſt the taker;and ſhall recover, daingges. 
tor it,, Terws 470 NU CLRCog ppg FRaeey: > 
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_ Ifone Diſtrain Cattl,and in driving of them to the Pound Whar ſhall by 


they get into the Owners houſe, .and he doth withhold them, ſaid 'a-Reſcoux 


and, will not ſuffer. the. Diſtrainer to have them to Pound; 
this is a Reſcous for which this Action lieth, Cook ſwper Lit. 
IGH,315S. - et # vhs , 'F be? | 

- If 2 be coming to Diſtrain,and the Owner drive away the 
Cattel, and he that is aboutto Diſtrain. doth follow them up- 
on a freſh purſuit ( as he may) and the party will not let him 
have them, but drive them away ; in this caſe he may have this 
remedy, 44 E4.3.20. . But if betore one become in {ight, the 
Owner drive out the Cattell,or they go out themſelves ſo that, 
he miſleth of that Diſtreſs, this Writ will not lie for this, Cook, 
«pox Lit.160. If the Lord Diftrain his very Tenant without 
cauſe and unjuſtly,and it be reſcued, 'it ſeems this Action doth 
lie. And yetif any other but the Lord upon his Tenant di{train. 
without cauſe, or out of time or place, inany of the cales be- 
fore,this Action will not lie, FN Z.102.40 Ea:3.32. Cook upon 
Lit.160,161. 44 Ed.3,20. 2. H,4.15.22.. .: . - | 
 APound.js a place of ſtrength wherein Cattell or Goods 
Diſtrained are put for the time, until! they be replived, or re- 
deemed. And this iseither Overt,. which is ſuch a place as to 
which the Owner may poſtibly and lawfully come to give the 
Catrel diſtrained meat and drink, And this alſo is either publke 
and common, as the Pound of every Townſhip, Lordſhip or 
Village is : orelſe prrate and particular, as any Court, Back- 
ſide, , Yard or Ground may be where the Cattell may be, and 
whither the Owner may come to. give them meat and drink 
without doing treſpaſſe to.any man ; or elle it is Cloſe, which is 


' tuch aplace as: to which the Owner of the Diſtreſs may not 


either Jawfully or poſlibly come to give his Cattell mear,. as 
when they are in another mans Houſe and Ground, or ina 


Court, or Houſe invironed or cloſed with high walls... Bur 
ſome call the Pound overt the Pinfold made. for that purpoſe, 
or_ his own Cloſe, or the Cloſe of another; by his conſear. 
And the Pound cloſe to be when the place is fome part of 
the Owners houſe, New Terms of the Law, 9g Edw.4.2. Cook, 
»pen £11 t.47.Noy.52,5355: D-& St.112, Dyer 288,21 H.7. 
32, $H:7-9:. path 322g 114.63 els od rhoag 


| of HOGS - 


upon which 


this Writ lieth 


Ort NOT. 


Pound whar 
it is. 

How. many 
kindes there 


are. 
Ce. 12%. 
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Difireſſe. 


Recaption, 
what it is» 


Where ir doth 


lie or not. 


Scat 13. 


radio 


What it is. 
Sect. 14» 


'Ne injuſte 


VEXCS-» 


 Farco frafto, 


Wha: it is. 
SeR.15+ 


What ſhall be 
ſaid a Pound 
breach, for 
which this 
Writ lieth, 


Or Not. 


Sc. 16, 


This is a Writlying where a man is Diftrained for any ſer- 
vice, and hanging that ſute he is Diftrained again for the ſame' 
cauſe ; in this caſe albeir it be for ſervices due after the firſt Di- 
ſtreſs, yet he cannot Diſtrain agatn till the firſt Sute ended, and 
theretore the party grieved hath this remedy, FNB.71. Fin- 


cheſley 446. | 

If one Diſtrain two mens beaſt at firſt, and then Diſtrain 
one of them again, he may have this Writ. So if the Lord Di- 
ſtrain for Rent or Seryice,and after his Bailiff by his command 
Diſtrain again for the ſame cauſe, FN'B.71. But where the Di- 
ſtreſs is for Damage-feſant,upon a new Treſpaſs, or the fecond 
Diſtreſs 1s not the goods of the ſame man, cor the ſecond Di- 
ſtreſs is by another, not by the ſame man, or where the fecond 
taking is by a Writ of ſecond deltyerance; in all theſe cafes this 
Writ lieth not. Alſo where the'Diftreſs is not ſufficient, he may 
diſtrain again and again, till he have ſufficient Diſtreſs, and this 
Writlieth not, FN B.71.Broo.g98. © | 

This is a Writ lying where-one hath cauſe to Diſtrain, and 
he doth it ſo often for the fame canſe that the Tenantis prie- 
ved thereby,and'is not able to manure his Land,in this caſe the 
party grieved may have remedy by this Writ, and in the ſute 
upon it he ſhall have Judgement to hold his Land free, 4b/qze 
mntiplics diſtriftione. But if the canfe of taking be for homage, 
fealty.ſute of Court, or other corporall ſervices, this Writ doth 
not he,Co0.4.8.11.44. And if the Lord diftrain tor more ſervi- 
ces then are due upon his Tenant, - he ſhall be- relieved by the 
Writ called, Ne 3#jaſte vexes. © : Bo. _--6$6Ad 

Parce frafto isa Writ lying where a Diſtreſs is takeh: out of 
Ponnd after it is duly impounded, either by the owner of the 
Diſtreſs, or ſome other:: In this cafe the party grieved by it 
may have this remedy ageiuſt him that did ir, and ſhall-kave 
jucgemerr to recover damages for it, and to diftrain the Carre! 
again wherefoxver he fliill finde them: 'For this alſo the party 
offending may be puniſhed in a Leer, F'N B.100: Cook wpern 
Eee) 2092.54.11 0K 22 <2 on ons 2” 

* Flis Writtyeth whether the Diſtreſs be taken for Damage- 
feſant,or for Rent,or any other fervice;Finchiſley 31:50 alſo 
it {etch whether the Diſtreſs be taken out ofa common Pouttd, 

1 hg 0. 
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Diftreſſe. 


or'out of a private Pound, Sno” Ac 310, Soalſoalbeitthe 
impounding be unlawfull, as when the party diftrained for 
Damage-felant, after the taking and before impounding offer 
ſufficient amends, and the party diſtraining doth retuſe it, 
By0#.402.D.& $t.112. So alſo it one that hath a Replevin,or 
other colourable authority(not good in Law)by-vertue here- 
of get but the Cattel, 24.2. lac. B.R. So if a man that hath a 
good Authority break the Pound before he demand the Cat- 
tell of the keeper of the Pound, and he do interrupt him in the 
taking ofthem ; in'all theſe caſes rhe party grieved may have 
this Writ for his remedy; Cook «pon Lar.47.. 
- | Replevin is; where ofie doth-Diftrain another for Rent or 
any other cauſe; in this caſe the party Diſtrained, and 
thereby . grieved, upon giving ſecurity tothe Sheriff, or his 
Deputy, that he will purſue his Action, and return the 
beaſts again: (if 'the taking ſhall be adjudged lawfull ) 
may 'bave this Writ, wheteby- the Sheriff himſelf- or (tf 
it be within a Franchiſe where the Goods are impounded) 
the Bailiff of the Franchiſe by Warrant from the Sheriff, Or 
if he donot, or will not, the Sheriff himſelf muſt reſtore 
the goods to the owner again, 'and this the Sheriff may do; 
either by vertue of 'this Writ called a yo gens facias, which 
the party grieved muſt ſue ont for that purpoſe. Or the 
Sheriff may do it ex Officio, and without any Writ upon a 
ſute before him ir his County-Court. For Goods may be 
replieved two wayes ( viz, } Either by Writ, and that is by 
the common Law, or by plaint in the Sheriffs Court, and 
that is by the Statute, for the more ſpeedy having of the 
Goods; for by the Statute the Sheriff 1s to have four De-. 
puties alwayes in the County to make Replevins. And 
hereupon it is thatthe Sheriff 1s to take two kinde of Pledg- 
es, one by the Common-Law, called, Plegii de proſequen- 
do. Another by the Statute, and they are, Plegii de Re 
torno habende, And if the Sheriff deliver the Diftreſſe, and 
do not take Pledges to retorn them, if retorn ſhall be a= 
warded, he muſt anſwer the price of the Diſtreſſe. In the 


ſame manner may a Replevin be made in any Hundred- 
Court, " or Court-Baron, and. inboth arany time 


before the 
Court= 


Replcvy,* 
what it is. 
_ Secten7,! 


Replegiari fe. 


C145» 


— 


4 Diftreſſ 6 


For: 8 againſt 
whom, and in 
what caſe it li- 
eth or not. » 


Sea. 18, 


Ketorn of the} 
Sherift, 


Court-day, and this according to the Plea miniſtred bythe 
parties, groweth either to bea reall or perſonall Plea. For if 
the Defendant ( being the party diſtraining ) by his Plea claim 
the property, then is1t perſonall. But if he avow the taking 
for Rent or Services, 'then is it reall. Andin caſe where the 
Defendant doth claim a property in, the thing taken, this 
Queſtion muſt be decided by ;a Writ, called, a Proprietate 
probanda, ere they can proceed any further. And if any 
thing touching the Free-hold come in queſtion, As if the De- 
fendant avow for Damage-feſant, and the Plaintiff juſtifie 
the taking by reaſon of a common of Paſture, they. can no 
further proceed in the County, Hundred-Court.or Court- 
Baron, Terms of the Law, FNB.68,70. Cook mpon Lit.145. 
161. 4 H.6.30.Marlb.chap.21.chap-2.Weſtm.1.ch.16,17. t:& 
2.Ph.M.ch.10. 30 
- . If divers mens Cattell be taken, they may not joyn and have 
one Replevin,but they muſt have ſeverall Replevins, Cook upon 
Lit.145. : ; nog | 
whoſoever will have this remedy for Goods taken, muſt 
ſee that he be owner of the Goods diſtrained,at the time of the 
taking, for itisa Rule, The Plainriff in this caſe muſt have a 
senerall and abſolute,-:or at leaſt-a ſpeciall property in the 
Goods diſtrained at the time of the taking, or elſe his Replevin 
is not maintainable. And therefore it is held a good Plea in the 
Replevin to ſay, that the property ofthe thing was at the time 
of the taking of it in a ſtranger, Cook wpox Lit.145-27, H.8.21. 
20 H.6.19. 6 H.4.2. EET 977 cs 
If a man grant by his Deed a Rent with clauſe of Diſtre(s, 
and grant further that he ſhall keep the Goods diſtrained a- 
Sainſt gages and pledges ( that is) that they ſhall.not be replie- 
ved till the Rent be paid; in this caſe notwithſtanding theſe 
Goods are replievable by this means, Cook upon Lit.145, 31 
Ed.3. Gage deliverance 5. { qafnan4-». 

If in caſe where the Triall is by plaint in the \County- 
Court, the party claim the property of the Goods, ; and in a 
Proprietate probanda” for the Triall of this point itis found 
forthe Plaintiff of whom the Diſtreſs was:taken; in this 
caſe the. Sheriff is.ro make a Replevin,- And if it be foung | 
$5) OY an - (gn 
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againſt him for che other thatdid Diſtrain, ' the Sheriff muſt 
retorn the claim of the property, upon the Writ of Replevin, 
that it may be tried above again, 7 nk Lit. 145. Butin 
caſe where the Keepers of the Liberties are party,or the taking 
of the Diſtreſs is in their name and right, there no Replevin 
doth lie. And yet in this caſe prime facie,the Sheriff may granc 
aReplevin. But when it ſhall be made appear to him, that 
the Keepers of the Liberties are a party, and the taking was 
in the right in them, the Sheriff muſt ſurceaſe, 3 H.7.p/.1.Broo, 
Replevis 33. | 

If when the Sheriff is coming to make a Replevin, by 


The manner 


Writ or without, before or after Gager de deliverance, and 9 Proceeding 


the party that hath Diſtrained them claimeth ſome pro- 


perty inthem, ſo that the Sheriff can go no further in , 
e 


after Replerin; 


Replevin, till this point be decided; it muſt be by prfmte.* 
this Writ, and this muſt be had out of the Upper-berich- whar ir is 


or Common-pleas, if the ſaute were depending there, other- 
wiſe out of the Chancery, and ir is birecte to the Sheriff 
to try the property. And if upon this the Sheriff finde the 
property with. the Plaintiff, he'is to- proceed in the Reple- 
vin: But if he finde it with the Defendant who-Diſtrain- 
ed, he muſt ſurceaſe: And yet this is but an Enqueſt of OF- 
fice. And therfore albeit it he found againſt the Plaintiff, 
yet he may have a Replevin to the Sheriff, &c. And ifhe 
retorn the claim of the property, @c. yet he may bring 
it in queſtion above in the Court there, where the property 
being put in iſfue, it ſhall be finally decided, Cook wpon Lir. 
145. 2 H.7.6. And if after a Replevin brought, the Plain- 
riff do make default, being non-ſute before Declaration, or 
the like, or Judgement is given againſt him, then he thar 
diſtrained the beaſts may have a Writ called a Retor20 haben- 
do, and by this he ſhall have the Diſtreſs delivered-to him 


again, Dyer 41. Stat.13. Ed.1. chap.2. And if hethatdi- 


ſtraineth, or the owner of the Catcell after the Diſtreſs raken 
doth eſloin them, thart is, carry them out of the County, or 
keep them in ſome Caſtle, ſo that the Sheriff cannot make a 
Replevin, or Reterno habendo ( asthecaſe is.) In this caſe 
the party grieyed may have this Writ to the Sheriff, 'com- 


SeQ-ig., 


Retorno bubeus. 
do,what it's 6 


Withernam, 
what ir is. 
SeQt 20. 


E e _  -manding 


po 
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verance what 
It is. 

Se& 2.1, 
Retorn irre« 
previſable, 
what ir is. 


| & is,and where 
WNQe2-2 


manding him to take ſb:muchrof the Parties 6wn Goods who- 
hath done this, in ſtead of :them.. And if the Goods be put 
in a Caſtle, he may take Poſſe Comtatis, and break into the 
Caſile, -and make a Replevin,- FN'B. 73. Weſt. chap.17. 
Dyer 41,59, And if the -plaint(be in & Franchiſe, andthe 
Sheriff make- bis Warrant to. the Bailiff, and the Bailiff re- 
torn that he cannot come at the beaſts, the Sheriff may en- 
quire of it at the next County-Court, and it being found, he 
may ex Officio grant a Precept in the nature of a Withernam 
to take ſo much of the Defendants Goods, or he-may_have- 
this directed to him out of Chancery, - Daltons O ffice of She= 
riffs, f-167. And if the plaint be removec e County- 
Court, of Court-Baron by-a"Porxe or Recordare into the 
Common-þench, and- after the Plaintiff in the Replevin is 
non-lute before any Avowry man ;. in this caſe this non-ſuir 


notwithſtanding the: party't at Dittrained, may have on 
Second deli- ' wY 


the fame Diſtreſs by a Writ called A /ccond deliverance (v 

is only to revive the firſt ſute) And for this he cannot bave 
a Recaption for a double Diſtreſs. - And after this Wrichad' 
and Triall thereupon; or that the Plaintiff be_again' non- 
ſute before Declaration, 'Retorn irrepreviſable muſt be awar- 
ded to. the Avowant. And then. he may make his Avowry 
to the intent to.ground a Writ to enquire of Damages, or 
he may hold the beafts as a Diſtreſs till he be ſatisfied. And 
if any Retorne habendo go forth before this Writ, this is a 
Smuperſedeas to tit, and the Sheriff may not proceed upon 
it, FN B. 72. Dyer41, 42.. 280.59. And if aRetorn 


| be once awarded, and after another be retorn awarded, ' the 


Diſtreſs ſhall remain irreplegiable, for there ſhall be no more 
Replevins. iBlaghss B55 3 | 

If one have ſued a Replevin, and have not the Goods deli- 
vered, :and yet the other doth make his Avowry, in this cafe 
the Plaintiff may ſhew this in his pleading, 'that the Defendanr 
is ſtill poſſeſſed of the Goods, and pray that he may purin 
pledges. for the deliverance, which is.called Gager de del3ve- 
rance: And this when they come to Iffne or Demurrer,ſhall be 
granted to him, and then a Writ ſhall go to the Sheriff to deli- 


_ verthem.. If one make a Leaſe: to another for years rendring 


Rent, 


” Cs 3th —_— >. 


"Diftreſſe. © 


_ 


Rearzwith chuſcofDiſttels, and tharhe ſhall keepit till gres 


be. made: with him' again gages and pledges, yet inthiscaſe 
he ſhall gage deliverance, Cook wpos Lit.282; ' But whete the 
Avowant doth claim a property inthe Goods, or the Diftreſs 
be taken in the right of the Common-wealth,no-gaper of deli- 
verance ſhall be-ypon-the Replevin,” 13 H.q.13; 2:1ar:B.R: 
Stantops Cafes 1 he OO 7% 5073695 37 9000 
 AnAvowry is where one doth Diftrain another for Rent 
or other Cauſe, and the party diftrained ſueth a Replevin a- 
gaink the taker, and he in his Plea doth juſtifte and avow the 
taking ofthiem'ro be lawfull, and ſhew why. he took-thern,whe- 
ther in his own right, or as ſervant and Bayliffto ariother. And 
this- is called- vowry, - and he that makes it the Avowant, 
Cook 9.135; And this is in the nature of aDeclaration, And 
therefore it muſt contain ſaffictent matter, npon which he may 
baye judgement to hayea Retorn. If therefore it want ſub- 
ance it will not-be good.'Nor wilt the Plaintiffs pleading help 
it.Butif s-want form, or omirſdme circumftance-of time; place; 
&0: intheſe caſes this tnay be fupplied by the plexding of the 
other-party,Cook 2.25. / LEE | g 
. There are four manner of Avowries for Rents and Servi- 
Ces, vize. Super 'vernm texenturn, as in the cafe of Lord and 
Tenantyy12. _ verun tenenrem in forma preditta, as where 
chere is a Leaſe for life or gift in Tayl,” the remainder ini Pee. 
3. Upon one as upon his Tenant by.the Mannor omitring 
(very') As when the Lord hath a particular eftace inthe Seig- 
niory. ' And ſo ſhall the Donor upon the Donee, Leſſor upon 
the Leſſee. 4. Upon the matcer in the Land, as within his Fee 
and Seigniory:: As. where the Tenant by Knights -ſervicema- 
keth a Leaſe for life, reſerving a Rent;and die, his beit within 


age,the Guardian ſhall avow upon the Lefſee, (:$cil,) Super 
materiam. prediftam in terru > tenenvent is predifts mt infia 


Feedum:-&& domininms ſun, Coolfo-r5s5-. "1g 2:5 IFRS 3 Fi 
-:: Ar eiis-day bythe'Statute of '2 1! 7. hats. EL bi 
piay. avoir for taking aDiſtzeſs:"'as within the Lant2hetd 

him, and within his-Pee” 41d Sedghory, wickous, paguiip 
any/;perſon- certaini co dE the Tenant: "But iri this Gale the 
Plaintiff. inzhe Replevits or ſecond deliverance, ſhall have 
FT Ig” "BC'S every 


Avowry, what 


In. nature of a 
Count. 


The kindes of 


its 


- A1v8 
LIEE 2 + '9 
+ i44W 
#01 A as 
Upon whar'? 
perſfbh#n%A- 
yowry ſhall be 
made or not, 
and bow. 


” 


_—_ O_o 


213 


— en 


Tſe 


—— 


Where ſcifin 
of more Rent 
will binde in 


, in wn FF avoid the-ia lad by.the hands of : 
..- fayl,Cook 4-11.9-34:.,2.Theſucceffor ofa Biſhop will avoid a 
- ſaifin kad by the bands, of his predeceſſor, Cook 4.11.9-34: 


every anſwerthat-is good, ſaving diſclaimer.But the Lord may. 
Crow upon the perſon. if he will, at hiseletion: "And for 
Rent-charge the party may by the common Law avow, and 
not avow upon a perſon certain. Cookiupon Lit.268.312. 
If two parcners make a partition, and give notice thereof to 
the Lord, he muſt avow uponithem ſeverally,” and'notupon 
one of them for the whole Rent, Brook chap.108.If the Tenant 
alien his Lands to another, and _ the Lord notice of it, and 
tender him all the arrerages behinde, the Lord cannot after 
this avow upon him for any ſervices. Burt: till he hath given 
notice of it, he may avow-upon him for new ſervices,and af- 
ter notice be may avow. upon-him for. all the arrerages be- 
binde,till the notice was given: But if the Lord grantaway his 
reverſion after the alienation of the Tenant, -or the Lord ac- 
cept the Rent or Service of the Feoffee, he: hath no remedy 
for the arrerages. - Or the Lord may (if he will ) loſe his ar- 
rerages,and-avow upon the Feoffeee. . But ifa Feoffer die;and 
the Lord do aftex accept the Rent- or Service of the Feoffee 
due in his time, yet in this caſe he ſhall not loſe his arrerages, 
becauſe he is now compelled to avow upon him, Copk 3.23./x- 
per Lit.268. If the Tenant be diſſeiſed, andthe Lord avowup- 
on the diſſeifor, the Ayowry ſhall abate,and the diſſeifor ſhall 
compell him to vow upon the diſleiſee. And yet ic will be 0- 
therwiſe if he have accepted the ſervices of the diſſeifor, (ook, 
pon Lit.268. if | 
If a Replevin be againſt two, -and the one of them doth a- 
vow for damage-feſant in his ſeverall,;and the other doth.avow 
for damage-feſant as Commoner, .in this caſe both the Avow- 
ries ſhall abate,and the Plaintiff ſhall recover his damages,Co. 
5.19.Plow.10. 3. H.6.44. 1 yyalst oj F 
Where the Lord hath. gotten feifin of more Rent then is 


due,this will binde, and (being al in the Avowry) barre 
the Tenant in all caſes but in-theſe following caſes, viz; 1.1Iffue 
Tenant in 


3.The yery Tenant will avoid itwhere he hath-a Deed toſhew 
to the contrary, Cook.9.34-8.65. 4.The-incroactiment of fedlin 
F<. = 3 a 
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is not-materiall where: there is no-Tenure.” Cook 9.34.8.65. 
5.The ſeiſin will be avoided by coherfion of Diſtreſs, Cook 9, 
34.Cook 4.11. 6.If the Rent be payable at one day in the year, 
and the Lord encroach at two dayes in the year, Cook 9.34. 


\- "Cnar XXXVLI. 
Of an Attion of Debt. - 

His word Debt is ſometimes taken for a ſum of money; 
or other thing: which is owingor due from one man'to 
another, whether by-writing or otherwiſe : - And ſometimes it 
is taken for the mean it ſelf to recover this thing, and then it is 
faid tg be an Action given, or-a Writ lying where any fum of 
money or other thing is due to a man, upon, or by reaſon of a 
Jud: nag wr in Law;Obligation, or other Eſpecial- 
ty, Account, Loan or Contractto be paid at acertain.day, at 
which day the payeth it not, then he towhom it is due ſhall 
' have this Writ to recover it, New terms of the Law, FN 3.1219, 
5 E4.4.1. Inthis place it is taken ſometimes in the one, and 
ſometimes inthe other ſignification: | 
- The Action: of Debt ( whereever it lyeth ) is ſometimes 
grounded on matter of record, as either on an Ac of Parlia- 
ment, or a Judgement, Statute, or Recogniſance, or the like. 


What it is: 
SeR.t, - 


And ſometimes it is gro@aded on matter in fait : And that 


either in writing, as an Obligation, Bill, Covenant, or other 


Eſpecialty ; or elſe without writing, as an Arbitremetit, - E+ 


ſcape;Receipt, :Paroll-contraR,or the like. This Action may 
be: had 'and brought. in ay: ofthe common Law-Courts,' as 
the Upper-bench,, or Common-pleas, or other Courts that 
have Juriſdition. But if the Debt be under 4&', the proper 
Places to ſue for it is in the County, or Hundred-Court, or a 
Court-Baron, - 
ove-that. doth, five within. the: City of Loades;: or the 

ties thereof,  ynto-ſuch. a one alſo, and be not grounded on 
areall contract, the: party is bound by a ſpeciall Law to ſue 
for it 301 the Court of Requeſts oO of Londen, for 
if E 3 


god the Debt. be under 4o', and pyagly | 
© : ” 
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 Aﬀtias 0f.Debt. 


, By whem this 
AQcion may-, 
and muſt þe 
brought, and 
who may 
bring it, and 
who not. 

Se. 2« 


E xecutors 


Heir» 


"ifhe fue for ſuch a pexry.debe inany other Coutt, be ſhall pay: 


the Defendant Cotts,: and yetſhdll recover dd cofts in his Nie 
againſt the Defendant, FNB.119-:3 Jaccchap.r5: 1 -' - 
No Action of Debt or Treſpaſs, or other perſonall Action 
may be brought in the Common-Pleas, where the debt or da- 
mages doth not amount to 4&* or upwards, Gloxc. chap. 18. 
N.Z.61. But by joyping: two debgs togeiher for divers con- 
tracts together in one Writ, the force of this Statute is avoided, 
See Cromp. Inr.1O1. 1 | 4 
The party himſelf to whom the Debt is originally due, 
whiteſt he live, -raft bring the Acton fort in his 
name;:: and after hi$) death bis Executors or Adminiſtrators 
may:and muſt-have the Action where there iscauſe.:And:ifthe 
Executor be under'age; the Adminiftrator duruxie minors 414+ 
te: And. if there be:divers Executors who have takenupon 
them the Executorſhip, . after: the death :off ſome or one of 
them, | the - muſt have the Action: - And 
when they are alt dedd;the-Executor of the laft ſarvivor : And 
fo wheri chere:is'/bavoneExecutor, and he doth acceptand 
de, : che Executor of the Executor, and fo'5x iufiniram, ſhall 
have the Action. / And if an Executor' die inteſtate, there 
muſt be an Adminiſtrator -made!: de $0114 ven adminiftratis.of 
the firſt Teſtator,” .a@d he muſthavethe Aﬀion; - Bubthe Or- 
diary or Admmiſtrator of theGoods of: awExecutot, '.may 
not have this ARtionfor/a Debt.dae tothe firſt Teftacor, ' un- 
lefle withall he have an Adminiftraion de bonis non adminiſtra» 
:i of the Teftator,which isufuall, Dyer 24. 20 Bd.4-20.Cook, 
Sd. ex 471... 15 25 2017; MONNV 519 20. - 7/116 354 , 
, Sal Heir may/notnor muſt havethis Action for a-Debr due 
to his Anceſtor, -nay.nov albeit irbe due-upor*atBipecialry 
made to him and his heirs, - bar the Bxecutors muſt have the 
Debrtand ſue the Action, FNB:130. i 1 
a hoy gromemmes CEnng mew —_ y 
, Parfon, Vicar;!M erofHolþ itall; @r che like; imu 
mg this Ation-foerhe Pedrdyets the pri e&eſforrBuvif 
aDebr' be due to-a/Corparation: agpt re;':as Mayor and 
'Commonalty,Dean and Chapter, or the like, u1thelr politique 
Capacity, there the Succeſſor nor the Kxecutor-twult ſue for = 
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If there be divers Execotors, ard one of them ſell forme of the executor. 
Goods {( as he may if he will ) in this caſe he alone may ſue i. 
in his own Name for this, If one grant to me a Rent in Fee, 

an4if ir be arrear, to forfeit 4o' to me and my heirs, mine 

pexe,/ and T-die; my Heir,” not-my Executor muſt have the per. 
Action for the penalty paſt,Cook 4.65.01d N.B.62.34 £4.2.9. 

FNB 120. F | ; 

This Action may and muſt be brought againſt the party Againſt whom: 
himſelf thar:doth originally owe the Debt,whileſt he is living : i* 9ay or mult 
And after his death- it may andmuſt be brought againſt bis = EEE 
Executor if he make any,- atid the Executor made' do take oh 5ea ;, 
him the Executorſhip;otherwiſe againſt the Adminiſtrator ap- Execuror, 
pointed by the —_— or if he appoint none, againſt the 
Ordinary himſelf: And if the Ordinary die poſſeſſed of the 
Goods,againſt the Executor of the Ordinary. Andifthe Exe- 
cutor die after he hath COT Eee, then the 
Action muſt be brought againft the Executor of the Executor; 
and fo in i»finitrms if any fuch Executor be made. But if tone 


Rn a__—_ 
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- ſuch be made, then againſt the Adminiſtrator de bon non ad- 
. miniſftratts, And ifthe Adminiftrator of the firſt inteſtate die 


inteſtate, alſo ir may be brought againſtthe Adminiſtrator of 
that Adminiſtrator, being Adminiſtrator de bouts now admini- 
fratts, But it doth not lie againft the Executor of an Admini- 
trator the debt of the inteſtate, FN'F. 120. Dyer 271.160.174. 
112. Cook 5.9.Weſtm.2.cap.19. 
It lyeth and may be had againft an Heir upon an Efpecialty 1x,;,. 
made by his Anceftor;if thereby he-harh bound himſelf and his 
heirs, otherwiſe nor. | | 
It lyeth and muſt be brought againſt the Husband and Wife Husband and. 
for the Debt of the Wife,during the coverture.. Wife, 
- It lyeth and may be had in ſome caſes upon a contra a- 
Sainſt an Infant : For which fee Contraft. 
If one grant me aRent-charge our of his Land, and the- 
Rent is belitnde, and after. the grantor make a Feoffment of - 
his Land to another, and then the Rent is behinde again, 
and then the Eeoffee makes a Feoffment of ir to another, or 
makes -# gift in'tayl, Leaſe for life, or yeats, or at will, or 
makes a'gift in-tayl with the Remainder over in Fee, 00h 
| en. 


Aftion of Debs. 

then more Rent is behinde. Intheſe caſes ifT or my Executor 
ſue for this Rent, I muſt bring my Action againſt every one 
of them for the Rent due in the time of his occupation of the 
Heir, Land only. So if the Land charged deſcend to the Heir of the 
tor,, and from him to his Heir ; in this caſe every Heir 

be charged for the Rent due to his time, 2 us ſcnrir com- 

modum ſentire debet & onus, Cook 7.34-Stat. 32 H.8.37. Cook 

4.50. IfI make a Leaſe for yearsto Aand B rendri Rent, 

and A aſſign his part ofthe term to C, and Bdie; in this caſe 

I may have an Action of Debt againſt C, and the Executors of 

B, and I am not bound to-have feverall Actions, Curie Cook 

B. 1M.4 lac.Bayly & Burgeſſe de Ipſwicks Caſe. An Aion of 


Heir. Debt lyeth not againſt the Heir of a Conuſor upon a Statute, 
nor againſt the Terre-Tenant, as it doth por the Conuſor 
himſelf Cook 3 T5. | 

Executors , It lyeth not againſt the Executors'or Adminiſtrators of a 


Leſſee for years, for a Rentreſerved on the Leaſe, where the 
Leſſee in his life time, or his Executors or Adminiſtrators after 
his death,have afligned over their whole gearm, Cook33.23. 

If a Purveyor, Taker or Clark of the King, had contracted 
with me for any thing for the Kings honſe, in this caſe ifhe had 
been paid and allowed it from the King,I may ſue him, other- 
wiſe I muſt have ſued to the King for it, Broo. Dee. 62. 

Where it ſhall Where this Action is brought for Money due to a man in 
be laidinthe his own right, there he ſhall bring his Action in the Debetr, i. - 
Debet, and the Writ ſhall run in this form ; it ſhall have both theſe words 
_ the  Deber .&+ Detiner contained in it. But where the Aion is 
Sc&.4 brought for Rent, Corn,Cartell or Hens,or the like, reſerved 
Deber @ De- on aLeaſe for years, or the Action is brought by or againſt 
Fines. Executors, there it ſhall be in the Deriner only, 7, it ſhall have 
this word only, andnot Deher in the Writ. See for theſe mat- 
ters 50 Ed.3.16. 11 H.7.5.10 H.7.5. 19 H.8.8. Coook 5.1. 

: If one binde himſelfro me in a ſingle Obligation, or by a 
m_ £02... Verball Contra, to pay me money at ſeverall dayes, as 
wr 2 Dobr, quarterly or otherwiſe; or I make a Leaſe. of perſonal 
and where nor. I ings, rendring Rent at ſeverall dayes; in theſe caſes I may 
Se&.5- _ notbring this Action for any part of this Debt, untill all the 
gdayes be incurred, and then IL may bring itfor all Fogether ; 

PIR. co n 
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And therefore if one binde himſelf ſo by bill to pay me 20! 
a,year during my life, in this caſe no Action may be brought 
for this untill Iam dead, and then my Executors may recover 


tall. Soif I ſell another a Horſe to pay me five pounds a 


year, untill a 106! bepaid, this Actien will not be untill all 
the money be due (but it ſeems) I may have an AQtion of the 
Caſe upon every failer. But if one be bound to pay me mo- 
cy after this manner, by Recognizance, the Condition of 
an Obligation; a Covenant, or the reſervation of Rent upon 

a Leaſe made of areallching; in all thefe caſes I may have 

this Aion upen every failer of payment, FN B 130. 267. 

Co0.4.94, & ſuper Litt.47.292, Dyer 313» 

If an AR of Parliament give a penalty or forfeiture to any 
perſon, and this Action to recover it, there this Writ lieth,and 
the party may have it accordingly. As a Parſon may have this 
Action upon the Statute of 2 E4.6. againſt a Parochian for 
not ſetting out of his Tythes. So any man that is grieved by 
the falſe retorn of a Sheriff fora Knight of the Parliament, 
may have this Action and ſhall recover 100! upon the Statute 
of 8 H.6. cap.7. 1 H.5.cap.-1, But where the Statute doth 
limit a time within which this Aftion muſt he brought, the 
Action cannot be had after chat time, Plow. 78. 200.113, 
15 Ed.4.19. Broo-Det.103» | 

If I have a Judgement in any Court to recover any debt, 
damages or coſts. in any Action, reall or perſonall, againſt 
another man ; before execution be done, or the money paid, 
I may have this Action of debt for the things ſo recover- 
ed, or ſo much of it as is unpaid and not levied by Exe- 
cution, and recover it by that means, and refuſe to proceed 
or take my remedy on the Judgement, But then theſe three 
things muſt be in the caſe, Coo. 5. 31» Dyer 21, 5 H.7. 21. 
FNB 122, 1 It muſt be a year after the Judgement be 
had, erethe Aion be brought, 5 Ed.4.1. 20 H.6.11. 2 The 
Judgement muſt be of a thing certain, for if the demand be 
of a thing uncertain, as if one have a Judgement in an Aion 
of Treſpaſs, or any ſuch like Aion, before the damages be 
certain, no Aion of debt will lie for them, Coxper ver/. 
Longworth, Hill. 40» Eliz, B, R, 3 The Judgement muſt 

_ - - continue 
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Where and in 
What caſe this 
Adgion or 
Writ lieth and 
15 maintaina- 
ble, and in 
what manner, 
and where nor. 
Se+6, 
Upon an Apa 
of Parliament». 


Upen a Judge- 
ment or other 
Record, 
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continue in force, for after it is aQtually reverſed, no Aion 
will lie upon it: but untill chen, albeit there be manifeſt error 
init, Imay have this Action well enough. But if a woman the 
wife of 3 Copyholder,recover herDower by cuſtom of a Man- 
nor inthe Lords Court of the Mannor, and recover damages 
alſo, ſhe may not have this Action of debt to recover theſe 
damages, Coo.4- inter le Copyheld Caſes, f.30.6. : 

If a man enter into a Srarurte Merchant, or Sratwite'Staple, 
or Recognizance to me, after it is certified by Afirrimns,l may 
have a Writ of debt upon it, and recover the debt by this 
means, and refuſe to proceed upon the Statute or Recogni- 
zance by any other means; or I may ſue execution upon the 
Statute at my. pleaſure : But if I once ſue Execution upon the 
Record, I cannot after have this Action of debt, Ceo. 3.15; 
Dyer 219. F N Þ 222. Dyer 300. p.34. C 

If I recover an Annuity in Fee againſt another, and after 
fue a Scire facias upon. this Judgement, and thereupon have 
Judgement to recover it with damages ; in this cafe Imay 
have this Action of debt to recover theſe artearages and da- 
mages, and waye my proceeding upon the Judgement, F N B 
122. Lit. Broo. Seft.25. v 

If in account before Auditors the Bailiff be found indebted 
to his Lord, the Lord may have this Action againſt him for 
this debt, and wave his proceedings in the Account, and then 
it ſeems the Bailiff muſt not be committed to Priſon, Dyer. 21. 
21.H.6.8. ; | 

-If the Kings by their Patent had granted.to me a ſumme of 

money our-of the Cuſtome of Londey, yearly for life or-years, 
and hereupon I have a Writ of Liberate to the Cuſtomer to 
pay it, and this bedelivered to him, and he have Aﬀers at that 
time in his hands : if he refuſe to pay it me, 1 may have this 
Action to recover it: Soif 1 had had a Taile out of the Ex- 
chequer to the Kings Colleor, ro receive a debt due to me 
from the King, and I ſhew it to: him, and he hath Aﬀets at 
that time in his hands, and yet doth not pay me, I may have 
this ARtion to recoverit, FN B 121. 27 H.6.9, Broo. Tale de 
Exchequer 3. ; k © 
” Kf. onedo by Obligation, Bill,Covenant, or other Writing, 

"Hiotcs Wh ; undertake 
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undertake or binde himſelf to pay me money or deliver me Upon 


Corn or the like by a day, and do not perform it accordingly, 
I may havethis Aion againſt him, his Heirs or Executors, 
as the caſeis. Andifit be by Covenant, I may at my choice 
have this Ation, or an Action of Covenant to recover the 
thing, FNB 120. New Book of Entries 191. Plow, 439. Cu- 
ria Hili7. Ja'Co.B. | 

If one grant a Rent to me and my Heirs in Fee, and grant 
moreover that if it be anpaid a certain time, that he will for- 
feit, and pay to me and my Heirs 40 f Nomine pra ; in this 
caſe if. he fail to pay the Rent at the day, I, or my Heirs after 
my death, may have this Ationro recover this penalty, F N 
B. 120, Dyer 24+. Broo., Det.60. 

If a man by his Deed binde himſelf to do and perform di- 
vers thinſs by ſeverall Covenants,and by the ſame Deed binds 
himſelf in twenty Pounds Nomne pzne to perform the ſame 
Covenants ; in this caſe if he break any one of them, I may 
have this Action for the 20! 22:65. 

If one borrow my Horſe until! ſuch a day, and do promiſe 
me to reſtore i.im that day, orelſe pry me ten Pounds for 
him ; in this caſeif he do not reſtore the Horſe, I may have 
this Aion for the 10! FNB 121. Butif 4 Covenant that his 
Executor ſhall within a year or ſuch a time after his death, 
pay io!toB; in this caſe no Adion of debt will lie againſt 
the Executor, becauſe it did not lie againſt 4 himſelf, but an 
ARion of Coyenint will lie. So if the Covenant be conditi- 
onall, as that-if Z do not pay to B1o! 4 will pay it: So if 
it be inthe disjundive to do ſuch an AR, or pay 10! if it be 
not done, an Aion of Covenant lierh, not of debt: but if 
both'be to be done by the Corenanter (iz.) 10! if not 51 
ſach « day, "Contra. See Pencts Caſe. Cos, Paſch. 23. Eliz. 
Anſtines Caſe.'C. B. ORs. 4 ras fr 

.-1f Tbeing ſeized in Fee Simple, Fee Tayle,' or forlife, of 
Land, or of any incorporeal inheritance, as Common Ad- 


vowſon, Fairs, Markets, or the like, make a'Leafe for years, 


of -this to another, rendritig Rent, and the' Rent be unpaid 


at'the time of -paiment ; in this caſe Iduring my. life, and my. 


Executors or Adminiſtrators -after my death, may have' this 
6 — + Acion 


writing or 
otherwiſe. 


For a 7 


Executor. 


Covenant. 


For Renr, 


Executor. 


a Con. 
rradt by ſpeci- 
aity, either in 


Aion of Debs. 


Heir. 


| A&on for theſe Arrearages againſt the Leſſee, or if he.be- 


dead, againſt his Executors or Adminiſtrators; and ſo alfo 


- may my.Heir or Executor as the caſe is after my death, have 


this Action for the Rent to come. And albeit the Leafe be 
on condition to re-enter for not payment of Rent, and I do 
re-enter by force of the ſame condition, yet I may have this 
ARion for the Arrearages due before, and albeit the Leſſee 
ſurrender his Eſtate to me, and I do accept it, yet I may 
have this Aion for the Arrearages due before the ſurrender, 
and albeit the Leſſee for years aſſign over his Eſtate to a ſtran- 
ger; yet Ithatam the Leſſor may have this Aion for the 
Rent to come againſt the Leſſee whiles he doth live, or the 
Aſſignee, at my choice: but if after the Aſſignment I granc 
away the reverſion, or die, or the Leſſee die; in all theſe caſes 
nexther I nor the Grantee of this reverſion ſhall leve this 
Aion : and yet if in this caſe the Aſſignment had been bur 
of part of the Land, or of all che Land, bue for a part of the 
time onely ; here the Grantee of the reverſion may have 
this Action for the Rent paſt or to come againſt the firſt 


. Leflee, and after his death againſt his Executors or Admini- 


ſtrators: And if I grant the reverſionto a ſtranger, and the 
Leſſee or Tenant attorn, the Grantee of the reverſion ſhall 
have this Action for the Rent that ſhall grow due after the 
grant, Cos.10.127. 209 Ea.4.9. Coo, Super Litt. 47, FNB 120, 
Co0.3.23.65- FN B121.5H. 6.32, 

And if Ibe poſſeſſed of atearm of years onely, and make 
a Leaſe for all or part of my time to another rendring Rent, 
I may bring an Action of debt for this rent upon this Contra. 
So alſo if Imake a Leaſe to another of my Land, to hold ar 
will onely rendring Rent ; I may have this Aion forthe 
Rent ; and in all theſe caſes it is not materiall whether the 
Leaſe be in wrizing or 80, unleſs it be in caſe of the demiſe of 
incorporeall things, as Commons, Advowſons, or the like, 
which will not paſs without Deed, Litt.Se&.72- 

But if I have a Rent-Service, Rent- Charge, or Rent-Seck in 
Fee Simple, Fee Tayle, or for life, as if one make a Feoffment 
in Fee, gift in Tayle, or Leaſe for mine own or anothers life to 
we, rendring Rent; or one grant a Rent in Fee Yup, ys 

| Tayle, 


—— Md th. 
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' Tayle, cor for life to me; in all theſe caſes, ſo long-as this 
Rent doth continne, and I have any other remedy forir, I 
may not have this Aion. to recover the Arrearages: by the* 
Common Law, unleſs it be in ſome ſpeciall caſes: but if the 
Eſtate on which the Rent depended, or if-the Rent it ſelf be 
ended; orthe Land ouf of which ir doth: iſſue be come into 
another hand, ſo that all remedy doth now fail, in theſe caſes 
this ARtion will lie, See for this divers Examples afterwards, 
and the Statute of 32 H.8. cap.z7, which is, that the Execu- 
tor or Adminiſtrator of him that hath Rent or Fee Farm, in 
Fee, in Tayle, or for life; ſhall have this Action for this 
Rent apainſt him chat oughe to pay it : ſothat now if one 
make a Leaſe for life rendring Rent, and the Rent is Arrear, 
and the Leſſordieth, the Executors may bave this Action du- 
ring the life of the Tenant for life, Dyer 13. p.60. Lirt.203. 
Coo. ſuper Litt.47. Coo.4 507.20, Coo-7478,79.. SO if a Rent 
be granted to.a man for his life Habendam after the death of 
his wife, and heenter into a Statute ro me, who after have 
an Extent and the Rent delivered to me by a LZiberate; -in this 
caſe 1 may not have this Action for the Rent againſt-the 
terre-Tenant, ſo long as the Extent doth continue, ; afrer- 
wards I may. - 1 
So if there be Lord and Tenant, and the Lord demiſe his 
Mannor or Seigniory to me foryears, and the Rent of the 
Tenants is behinde; I that am the Leſſee of the Seigniory 
cannot have this Action for the Rent during the Leaſe, but 
afterwards I may. So if Leſlee for life be of a Mannor; and 
the Rents be Arrear, andthe Tenant ſurrender his Eſtate, he 
ſhalthave an Action of debt for the Arrearages: So if the 
Tenant die, ' bis Executors or. Adminiſtrators ſhall have this 
Action, 9 H.7.17. Co0:7:79. F N B.121s 
- If a Feme beendowed of a Rent, or a Rentbe granted for 
hfe, and the Tenant attorn to this grant, and after the Rent 
is Afrear, and then the Tenant in dower die, or Granteedie, 
ori ſurrender his Eſtate, in theſe caſes the Executors of che 
Tenant in dower or Grantee for life may have this Aion 
for the Arrearages incurred before the death or ſurrender, 
Co0.4.49, 9 He, I7. 34 H,6.20, If one bhavean Anpuity ora 
ol Ef 3 Rents 


—— 
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Rent- charge for years, and it be behinde during the Leaſe, 
and after it is ended, he may havechis Acton for it during 
the Leaſe,and after it is ended per three Juſtices, Pa/ch.io.Car. 
at Serjants [nne. | | 

If a Parſon or Prebend, &c, have an Annuity, and the An- 
nuity is behinde, and the Parſon or P.ebend.refign or die, in 
the firſt caſe be himſelf, and in the laſt cafe his Executors ot 
Adminiſtrators ſhall have this Acton for the Arrearages be- 
fore. But as long as this Annuity, and the thing to which it 
belong, did continue, this Action will not lie for it, .Coo, 4, 
48,49. F N _B 120,121+ 

If the ſonne be Lord, and the father Tenant by a' certain 
Rent, and theRent is Arrear, and the Tenant die, and the 
Tenancy deſcend co the ſonne, ſo that the Rent is Extin, 
yet it ſeems the ſon may have this Action for the Arrearages 
by the Statute,Co0.4.49. Ynere. I q 

If my father grant a Rent-charge out of his Land to me his 
ſonne in Fee, and the Rent is Arrear, and my father dieth, 
andthe Land doth deſcend co me (whereby the Rent is Ex- 
tin) in this caſe if my father did not make his eleRion in his 
life time by Diſtreſs and avowry for this Reat, I may have 
this Action of debt for the Arrearages incurred in his: life 
time-againſt che Execators of my father; Coo.4.49.45. E4.3, 
tits Execnutors 71. | % 
- If onegrant a Rent-charge to me out of his Land for his 
life, proyided thac it ſhall not charge his perſon, and then. he 
die,ſo that chisLand cannotnow be charged becauſe theEſate 
isended ; in this caſe I may have this Action againſt the Exe- 
cutors or Adminiſtrators of this Grantor,notwithſtanding che 


©; If a woman haye a Rent for her life, andiit{& unpaid whiles 
ſhe is ſole, and after ſhe is married;andthen icis Arrear again: 
in this caſe the husband may-fiave' this. Aion for all theſe 
Arrearages before and after marriage, afcer the deatlvof his 
wife, C0445. FNR 12. ARCDES  Leri DENTNg if 
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If I make aLexſe to a Feme: covertfor life, rendring Rent, 
and the Rentis Arrear, and ſhe die; in this caſe I may have 
this Action againſt the husband for the Rent during the c0+ 
yerture, and after his death againſt his Executors. -So if a 
man grant a Rent- charge to me for life out of his Land, and 
the Rent is Arrear, and the Grantor make a Feoffment of this 
Land'to another, and after the Feoffee make a Feoffment of 
it to another, and there is Rent behinde again in both their 
times, and then 1 die; in this caſe I in my life time, and after 
my death my Executor may have this AQtion for theſe Arrea- 
rages':\ bat we muſt ſue every one ſeverally for the Rent due 
in histime, FN.B.+21, 26 E4.3.64. Coe-7.39.C00,4-50. 11 H, 
4+ fol.nltimo, Videſupra. Butif Tenantin Tayle make a Feoff- 
ment in Fee, and the Diſcontinuee charge the Land with a 
Rent in Fee, and after. infeoff the iſſue in Tayle within age, 
ſo.that he is remitted; in'this caſe no Aion lieth againſt the 
rue for- his/Rem ; ſo in all caſes where he that: comes to 
the Land, comesnor'to itby, burabove him thar granted the 
Rent, Co0.4.50, ' ' ** 2H: 

If- a Partition be- made between me 'and another, and he 
promiſe or grant to me a certain ſumme of money yearly to 
make-the' Partition equall ; in this caſe I may have this Acton 
yearly torecover it, FNB. 122. * | 

But if Thave a Rent fervice or Rent charge in Fee or for life, 
and the Rent is Arrear, and after I grant over the Rent to 
another, and the Tenant attorn, and then Tdie, in this caſe 
my Executors ſhall*not recover this Rent by the Statute of 
32 H.8. Co0.4.50, | | 

If a manſeiſed of Land jure #0715, make a Leaſe for years 
rendring Rent, and the wife die, and had never any ifſue by 
the husband, and the Leſſee take the profits of the Land after 
the death of the wife; in this caſe ſo long as he take the pro- 
fits it ſeems the husband may have this Action and recover the 
Rent, 9 H.6.43+ F2 


If there be Reckonings and Accounts between another and Upon Ac- 
me,-or another hath received my money to- Account, and <wvnms 


upon the caſting of our Accounts it doth appear he is in- 
debted-to me 10!, 1may haverhis ARtonffor this debt. If 
| in 
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in the Account before Auditors it appear the Lord is indebted 
tothe Bailiff, che Bailiff may have: this Aion to recover it 
againſt his Lord, FNB, 121. Dyer 27. 

If Iend another money to be paid me again upon demand, 
or upon a day certain, and he do not pay me; I may have this 
Action for the money, but I may not ſue for it beforethe day, 
Cos, ſuper Lit.209. If I lend another money, and after he 
morgage Land to me for the ſecurity of it, upon conditionto 
have the Land again upon the repayment of the money,and at 
the day of payment he doth tender me the money, andI re- 
faſe it, and therenpon he doth re-enter upon his Land (as he 
may) in this caſe notwithſtanding this refuſall; I may recover 
the money and have this AQtion for it upoxthe Loan, But if 
the morgage had been without any ſuch Loan preceding for 
the payment of money, as a gratuity, there by this retuſall 
Iam become remedileſs for this money, Coo. /aper Litt.209. 

If a man come into my houſe who am an Inholder or Ta- 
verner,and there call for meat or drink for himſelf or his horſe; 
in this caſe I may bave this Aion for the money, Coo. 8. 147. 
But if /.5, owe me money, and another comes to me and in- 
treat me to take him Debtor for this money, and promiſe to 
pay me at Michaelmas, I cannot have this Ation upon this 
contra, 9 H.5.14.44+ Ed.3-21. If a man promiſe me twenty 
pounds to marry his daughter, and 1do marry her,I may have 
this Action for this Debt, FNB 126. 7:9 

IF I buy twenty quarters of Corn of another, or make a 
Leaſe of years rendring unto mea quarter of wheat weekly ; 
intheſe and ſuch like caſes I may have this Action for the 
Debt. And in divers other caſes where a contra that is Exe- 
cutory is good, and there is a good conſideration for it, this 
Adion will lie upon it, FN'B 119. Dyer 24.9 H.7.5. See for 
"this more in Contratt and Af umpfit 

If anotber-retain me to do any lawfull work or ſervice for 
him, and I'doit accordingly, and he refuſe to pay me for 
it, I may recover it by this Action; and if we do agree for a 
ſumme in certain, or the Law doth ſer down the certain wa- 
ges for that work ; asfor a Serjeant his Fee for pleading ; or 
an Attorney his Fee for proſecuting of 'a cauſe, or the like ; 
| in 
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io ſuch caſes I muſt bring the ARtion for that certain ſum ; Bue 
in other caſes where our agreement is not. ſo certain, as where 

ut my cloth to a Tailor co make a garment, or the like; in 
theſe caſes Imuſt bring my Action generally, and I ſhall reco- 
veras much as a Jury will give me, FN B x26. 0/dNB 632. 
FNB 131. Coo. 7.10, 8,147.12 E4.4,9. A Barreſtec cannot 
have this ARtionor any other for bis Fees, for giving of Counſel 
28 a Serjant or Attorney may, and therefore he is. not bound to 
oive advice before he have his Fees : So was the opinion of 
M* fuftice Bridgman, Et Caria in le Mares de Wales 7 Car, 
Alſo in Trin,8.C ar. B,R.That a Solicitor cannot have an Aion 
for moneys laid out upon any ſuit without an exprefie Retainer 
to lay out moneys for him in ſuch a ſuit, and anexprefſe promiſe 
co pay ſuch ſums, 


If aSheriff, Goaler, or other Officer that bath a man in Upon an E- 
Execution at my ſare for Debt or Damages, do after ſuffer [<??<- 


him willfully or negligently ro eſcape, aad do not take him 
again before I commence my AQien;; in this. caſe I may have 
this Aion againſt him that did ſuffer this Eſeape, .and thereby 
ſhall recover as much of him as the Debt or ages was :' SO 
if the ſuic were for Treſpafle, or for Debt upon-a Deed, and the 

arty deny his Deed, ſo that he is fined and afterwards taken 

y a Capias pro fixe within the year at the ſuit of the, Keepers 
of the Liberty ; if the partics chat have caken him ſuffer him to 


eſcape, I may have this Action. Burt if the Arreſt be on a 


mean. Proccſle, as Zatitar, Capiar, or the like ; there this A- 
Rion will not lie for the debt of the ſure whereupon the 


Proceſſe came, but an Aion of the caſe will lie; and if it Aion of the 


he-afcer Execution, yet it doth not lie for this eſcape a- 
gainſt the Executors or Adminiſtrators of him that ſuffer» 
ed it, Plow. 35. Coo. 3. 52. Dyer 278. FNB 121. Dyer 27. 
21 H.7. 23, | ! 


Calc, 


If one receive money of another to my uſe, or to deliver Upon a Re- 


to me; or from. me, to deliver te another, or to beſtow for it» 


me, and he doth not diſpoſe ir accordingly ; in all theſe caſes 
I may haye this Attion for the money, or I may have a Writ of 
account, Dyer 21. 42 Ed.3.9. Broo.Condition 6, 38 H.6.9, If 
the Lord jevy -Aid of his Teoants bes make his Sonne Knight, 

b%., wt or 
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"or to marry his Daughter, and die before- his Son or Daugh- 
ter have received it; in this caſe the Son or Daughter may 
have this AQion againſt the Executor of the Lord for it, and 
if he have not Aﬀets it lieth againſt his Heir. - 

Fora Eineer If aFineorAmercement be impoſed, ora man in a Conre 
Amcarcement- Leet after any offence; orone do forfeit a ſumme of money 
by the breach of a By-law ; in theſe caſes and for this money 
For 3 Relief. the Lord may have this AQton of Debt, Coo. 8. 1 23: But 2 
== ©  Lordof a Mannor cannot have this Afton for a Relief or Ef- 
euage doe to him, -but if hedie his Executors may havethis 
Aion, for they have no other remedy ; and it is as a flower 
fallen from the ſtock : neither may-the Lord have this Action 
for aid to make his Son Knight, er marry his Danghter, nor 
for a ſum of money upon a pretence of an unreaſonable cu- 
ſtom, as to have 3'® of every one that ſhall break the ponnd 
within his Lordſhip, or the like, Coo.ſuper Lir.f.47.83.7 H.6. 
13+ Lit-Broo.Seft, 1780.1 F.7,49. | 
TF another and 1'do refer any difference between us to xr- 
Awasd. bitrement,; and the Arbitrators award the other to pay me 
10!Þ, Imay recover this money by this Action: But if we did 
enter into — each to other to ſtand to their award, 
Icannot haye this Afton for the 10, and ſue him upon the 
Obligation alſo, F-N B. 121. 33 H.6.2, But for the further 
openingof this, we muſt know this, 
Where and for Inallcaſes where a man doth fue for money awarded by 
whar cauſean an Award, orupon an Obligation, or Aﬀumpſir, to perform 
; mn an Award, or upon a bare ſubmiſſion, in which caſe there is 
quan wor an Aion given upon an Aſſumpfitin Law,be muſt be ſurethe 
SeR-7. Award be good, for if the Award be not good, the Aftion 
| will fail. And for this we muſt know, thar in every good A- 
ward madethere aretheſe five things, x Matter of Contro- 
verſie, and that muſt be arbitrable. 2 A good ſubmiſſion of 
the parties to the Award. 3 Parties to the ſubmiſſion. 4 Ar- 
bitrators. 5 An Award. And if either of theſe bewantin 
it cannot bea good Award. Note therefore that the faults 0 
Atbitrements whereby they become yoid, and loſe their force, 
are fometimes in ſome things going«before the Award ir ſelf, 
and ſometimes in the Ayard it ſelf, and ſometimes in = 
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things foowing after the Award. The faults for things be- 
Fore are ſuch axtheſe, when either of the perſons are not able 
to ſubmit; as women covert without their hasbands ; or In- 
fants, or ſtrangers to the wrongs, or Deputies, or the like, 
21 H. 9.29. 10 H.6. 14. Dyer 270. Or being able have not 
well ſubmitted, as when the Award ſhall be made to binde 
ſtrangers that never did refer any thing, and that are not par- 
ties or privies to the Award, or the things referred donor lie 
in Arbitrement; as where a certain Debt of 10" due by bond, 
' or rights of Free-hold, or the like are referred, and there is 
ern rags me binde the party to perform it ; For 
the proper things to be arbitrated are perfonall things and due 
ties, as Treſpaſles, and the like, yet molt other things are in 
a way arbicrable, Dyer 183. Coog.78. Dyer 242+ 22 H.6.30. 
Octhe ſubmiſſion is notlegall ; or deing legall ic is determined 
by Revocatienbeforethe Award made;Dyer 217.G00,10,137. 
+. I+o'5» 78.8. [-3.3 IO. IZ1», 19 Ed. 4:14 10 H. 7. a. Kelw, 99, 
x7 _ +5. 12 H,q,5. 14H: 6.36. 13 Hi4. 12. $8 E4.4-16- 
20 Ea.4.8. Fe 417 
The common faults of the Arbitrement are theſe ; Firſt, 
When the Atbicrators award ſomething 1to be done to, or by 
«ſtranger to the ſubmiſſion, As if a Hushand onely do ſub- 
mitt0an Award, and the Award is that he and his wife ſhall 
do, have, oritake a thing, this, as tothe wife, is void. And ſo 
itis if it be of a ſtranger or any other beſides the wife, As if 
an Award: be, zthat one-of the parties and the Arbitracor, 


firanger or Arbitrator, :Soif an Award be; that one of the 
parties and hiexvife ſhalt enjoy the Land in queſtion, or that 
onedf 'thepartiesſhalldb an Attoa &, this is void as 
rothe ſtranger, and no Adionwill lie for the not doing of it. 
So where ath iiapi wlient opbordentrerich Who ance 
of firatigets, ind ſnob as be-bacteoomeans:to. compell ro.do 
emf need ym nd et 
of a ſtranger tharis party nor privie- is go0d.. So an 
Awart tharthe ſhall do 2 judiciall aR/ which cannot be 
done without 'the help-of ſtrangers is. gd0gd.,; Coe. 10, T3» 
Rub 35.18,) Bid.oh0,/Crigy8.:17 Ed. ls.tt £841: 
"VB E4411.19 1.6.38, Gg 4 nl A 


bed 
or **y firinger ſhall do any thing ; this is void:as to the + 
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thority, 


For lack of 
Eertainty., 


A ſecond fault is in the Award it ſelf, when the Arbitrators 
do.not purſue the authority given to them by ſubmiſſion of the 
parties ; and this is either in reſpeR of the perſons, things fub- 
mitred,-.or circumſtances of the ſubmiſſion, And therefore 
where #n Arbirrement is made of a ching not contained in the 
ſubmiſſion, as if the ſubmiſſion be for all Actions perſona], and 
the Award be made touching AQtions reall alſo, or & coxver/o, 
Or the ſubmiſſion be on coudition that the Award be made by 
a day certain, and in writing under hand and ſeal and deliver- 
ed ; if all this be not done the Award is void,-and fo for the 
like : And hence it is that if once an Award be made, the Ar- 
bitrators cannot make another, and that an Award cannot be 
made by parcels, and yt feverall cimes, and yet by way of 

reparation it may be made at ſeveral times. But if the Award 
be of 1efle then the ſubmiſſion; as when the ſubmifdion be of all 
ſuics, and the Award is about ſome z or the ſubmiſſion js of all 
fates reall and perſonall, and the Award is about all reall ſates, 
or the ſubmiſſion is about all difference between four men, and 
the Award is made for all between two of them. Theſe and 
ſuch like aregood, eſpeciaſly where none other differences do 
appear to be between them; Coo.10.13 28:92, Dyer 216,242 
Plow,zo06. ig Ed.4.1. 39H, 6.9.9 E4.4.44.8H.6.18, 9 H.7, 
T5, Co0.8.98, 66.14 £37 Le © ; y | 

The third common fanlt in'the Award it ſelf is, when the 
Award is altogether uncertain, as :if there be divers Treſpaſ- 
ſes referred co Arbitrement; and the Award is thatthe one, of 
them Thall make'the other amends, and'ſay not what, this-is 

'vaid./ Soif itbe that one of the parties ſhall entey into an obs 
ligxtion, with a condition'to' do: a thing, and fay nog. of 
whe ſam the- Obligation (hall be, So if it be-that, one (hall 
give 4 Releaſe to another, and ſay not what Releaſe, or that 
one" utpay theother money; and fay notfor what, all theſe 
abTſuch like are'void; Coo: 5. Sawins Caſe, $:Ed.4-11. 39 H. 
6.9. Hob;Rep.pl.78.54+ And no Averment 1athis caſe cap ſup- 
Ply this defe@ oranyortherin an Award... And yet-if,the ſub- 
-mifſion be of all the Land deſcended, andthe Award. be of 
' Whice acre, and black acre; andiit|beaverred; that, this was all 
he Landdeſcended, thisingy be good, nz Core BR-per uflce 
Berkley, 435 SI SEE: oh8 


* 


—— —_——_ 


ONT” O9”" HOT 0" OI". - "PE < |" 


Cd Y © SY 


\GS Wh yn v3 % 


F 


" Afiion of Dels. 


2 


"The fourth common fault in the Award it ſelf, that it is not 


fatiefatory, when ſome-wrong doth appear to be done, and 
no ſhew of amends given for it» And therefore if the differen- 
ces referred be about ſome Arrerages of Account, and the A- 
wards that they (hall account only, or that one party ſuppo= 
ſed to have done a Treſpaſle, ſhall do his Law and be quit, or 
thelike. But if the Award be, that one ſhall lend money to the 


For lack of (a> 
tisfaion. . 


other, and he for this ſhall releaſe all ARions, or the like, this - 


is good, 12 H.7. 15 Ed.3.16. 9 Ed.4.44. So where it is award- 
cd that one (hall give the other a pinte of Wine, or a penny in 


.recompence, or the like, this is good. So where the wrongs are 
.equall, that either of them ſhall go = againſt the other, 43 Ed, 
I. 


3-33+- 9 Ed.4.44 22 Ed4.25» I9 37. þ «oh 
"The fifth common fault in the Awatd it ſelf is, That it is 
made-all on the one fide, and nothing on the other ſide 


and yer ſome wrong doth appear to be. done to that fide 


alſo, And therefore if all. Aﬀtions between both ſides are 
referred, and the Award is that the one party ſhall go quite 


of all ARions that the other hath againſt him, and ſay-no- 


thing of the ARtions he hath againſt the other, or the like, 
this is not good. And yet if there be an acquiccall, an implied 
diſcharge of-the other, 2 ſmall. or ſeeming ſatisfaRtion only; 
in theſe caſes it may. be good. And therefore if the queſtian 
ye about a debt of 10}, and it be referred,and it is awarded that 

ſhall pay 5/of the debt in full atisfaRion, and no more, Or 
the things referred are: divers Treſpaſſes done by one party to 


the other,-and it is ordered. that the one ſhall pay the other 


xofin lieu of the Treſpadles, and nothing ſaid of the other,thefe 
xds, Er fic de ſomilibw, Co0,8.98. 7 ,6.40.20 H, 


are good AWa | 

- 6.18, 22 E4.4.25. 19 H.6.6, Be 

.  Thefixth common fault in the Award' it ſ*lf, is; That the 
-Award.js of -s thing the party hath ao means to come by : 


-and therefore if the Awar 


- 


J2o5 


be that one. of the parties hall 


have Land out of the others hand, this is'void ; for'an A- 
ward cannot give a Free-hold. - And yet if in chis' caſe there 
be any Bond or Aflumplit to perform it, and he do it" nor, 
be chay be ſued on the Bond or Afſmpſic,, P/ov. 11, 20, H, 6. 

E447 19 H.6,36, So alſo'ir is held, Thatap Award 
| —_— Re 
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got knall, 


Impoſſible. 


Unreaſonable. 


good, $ 4.6.18, , 


that one ſhall tevie a Fine, make a Feoffiment, enter a Retraxit, 
or diſcontinue his Action, to pay —_ a day to come, 
or the like, theſe are good. And'if itbe to do a collaterall 
thing, for which there is no remedy if ic be executed, it is 

ol : Andif it be not executed, yet if the ſubmiſſion be by 
Peciale , it is good, ha 

The feventh common fault inthe Award, is, That the ſame 

is not finall and definitive, And therefore if the Award be, 
that the parties ſhall do ſomething by the advice of the Arbi. 
erators, or one of them, or that they ſhall abide the Award 
of others, orof the Arbitrators at another time. If the ſub. 
miffion be co Arbitrators, and if they eritl it nor co an Umpire, 
and the Arbitrators award part,and the Umpire another part, 
or part at one time and part at another time, or chat one 
ſhall be non-ſuit in ſuch an Adion , all theſe and fach like 
arevoid, 19 E4.4.1, 47 Ed.3.20. Plom11. 24 Hib.36, And 
hence it is alſo that an Award of one fide onely, and an un- 
certain Award is void, becauſe it is not finull. Hob. Rep. p!. 
306.28. 8 Ed.4.10. 39 H.6.10.12. Soif-the Award be that 
an A ſhall be done by advice of Councel}, that is good. 
18 Ed,4.22, 8 Ed.4.14. Ne: Os 227 © 

The Eighth is when the Award is te do a thing inipoſſible. 
And thereforeif che Award be, that the one ſhall releaſe to 
the other ſuch a ſuit he hath againſt him,' whereas in cruth 
thereis no ſuch ſuit in erm #xarura'; or do a thing/at a day 
that is juſt : orreleaſe his rightin the Mannor of F, and there 
is no ſuch Matinor, theſe are all yoid, and fo zrethebontband 
promiſes to perform ir, 21 E4.4.38. 4 Ed.4-1. of 

The ninth common fault is, that it- is unreaſonable:; and 

therefore it is aid, . that if the thitng in queſtion be 26, and 


' the Award be 3o! which is more, that thisisnot/good 'by ke= 


ble : bue this is doubefull, 8 Z4.4-21. So if the Award be, 


' thateither party ſhall releaſeto the other all Aioms to the 


day of the Award, this is void ; for by this the Sond-ot af- 
tags co ſtand to the Avrard will be reteaſed alfo, '9 4.6.16. 
21 Ed. 4. 40. 9 Ed. 4,44. Butan Award that one paityſhall 
giveſecurity £0 perform athingto be done-ivreaſonuble #6d 
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4 ' Thetenth and laſt fault is, that the Award is todo a thing Againſt Law. ; 
, |. againſt Law; andtherefore if an Award be, that one of them 

lj ſhall rob or kill another, or diſſeiſe another of his Freehold, 
$ 

y 


forgea Deed, or maintain ſuits againſt Law, theſe are void, 
42 Ed.3.6. 2 H.q4.g. 19 H.659. | 
The faults after the Award are when the Contents of the 
f reference and ſubmiſſion are not purſued, and therefore if the 
A reference and ſubmiſſion be conditionall ro ſtand to an Award, 
jo ſo as the ſame be made in writing ſealed, notified to the par- 
d ties by ſuch atime ; if in any of theſe things there be a fai- 
Yo ler, the Award is void, $ E4.4-21. 1 H.7.5. Dyer 218, Bros, 
e, Condition 46, But if the condition be toſtand ro the Award 
t, ſo as it be made and delivered by ſuch a day; in this caſe if 
ne | itbemadeby word it is good enough, Dyer 218. 5 H.7.7. 
ke | If it be bydivers on both fides, with condition that the A- 
al K ward be delivered to the parties or one of them, and it be 
n- 8 delivered to both, or all of them on the one ſide, or to one 
p!, I of either ſide, it is good enough, Dyer 218. Andif itbeto 
ae | bedelivered before 1icharimas, it is ſufficient that it be de- 
d, 8 liverzd the laſt day before Michar/mas after ſun ſer, 37,38 E- 
liz.Co.B, Adjudg.Parkers Caſe. © 
te: It isa good plea to this Aion grounded upon a Statute or Wha: ſhall ba 
to | Judgement, that the Plaintiff hath ſued ont and made execu- 5. © =_ 
th || tion upon the Judgement or Statute : but regularly no mat- ,, 'his ARion, 
lay I eerin fait, as payment or the like, is a good plea to this AAi- and what note * 
ere | ongrounded ona Record, Dyer 299: p. 34. 22 E4.4.6. 6 H, Set. | 
md | 4.6- If the Action be grounded on a reall contraR, as if it 
ot befor Rent on a Leaſe of yeers, it is a good plea inbarre to 
and | the ARtion to plead any of the matters following : (viz. ) 
and £ 1 ThattheLeſſee was ejefted outof the Land by a ſtranger 
ke- © that had title -paramount that entred and kept him our; 
be, I 2- Thatthe Leſſor entred upon allor part of the Land de- 
'the I niſed before the day of payment of the Rent, and doth keep 
£af- © out the Leſſee alwaies, ſo that he cannot take the profits: 
-o6, If for if the Leſſeere-enter, this is no Plea. 3 That the Leſſor 
hail || bad nothing to do with the Land demiſed at the time of the 
+hd || Paking of the Leaſe: but if the Leaſe be by Deed indented, 
<: I thenthisisno Plea, 4. Thatthe Rent was paid at the day, | 
an 
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and that there is nothing Arrear, and though' the Leaſe be by 
Indenture, yet paiment is a good Plea. 5. Or that the _—_ 
hath Diſtrained for it, and recoyeredthe money by that means, 
and ſolevy by Diſtrefſe, 6. Butt is no good Plea to ſay that the 
Houſes demiſed were ſo ruinqus, that the Lefles could not 
dwell in chem, and that the Leflor by Covenant or cuſtom 
ought to repair them, Dyer 299. p34. 22 Ea 4, 6, 6 H, 446, 
D yer 82, Coo.ſuper Litt.f,47. Dyer 212. p.37. Coo, 3.22, Coo, 
10.127. 37 4.6.10, Dyer 28, 27 H.6,10.Dyer 20.6, | 
If the AQion be grounded on a perſonall contract in wri- 
ting, as upon an Obligation or other Eſpecialty, if it be fin- 
gle or with condition to'/pay money ata day; it is a good 
Plex to ſay he paid or tendred, and the other refuſed the me- 
ney at the day of paiment: or that. he hath performed the 
condition of the Obligation, or that the Plaintiff. ſued the 
ſame Obligation once before, ſuppoſing the Condition was 
broken, and was barred thercins but in caſe of a fingle Bill, 
paiment is no good Plea, Coo.5.43. Dyer 256.51. 1 H. 7,14. 
ſo neither for a fingle ſumme ina Bill penall, x H, 5,7, other- 
wiſe to the double ſumme in a peoall Bill, for there paiment 
of the ſingle ſumme is a good Plea: and regularly no matter 
unleſſe it be in writing is a good Plea to an Aion grounded 
on an Eſpecialty, as that the money was paid after the day, 
and the Obligation delivered np, and be Plaintiff came by 
him caſually again. So Arbitrement.or accord with fatisfa- 
ion is no Plea, 31 E4.4-41. Lit, Se, 338, Coo. 1,113, Litt. 
Bros, Set.no6,8 H.7.3. Coo.5.43. Dyer 51. x H.7:;17. It it 
be a Debt on a Contract without Eſpecialty, in which AQi- 
on wager of Law doth lie ; It is a good Plea that before this 
time the Plaintiff brought another ARion for the ſame debt, 
and che Defendant waged, his Law and barred the Plaintiff 
therein: orchat the Plaintiff brought an Action: of the Caſe 
for the ſame debt before, and recovered the ſame. therein, 
or that he- oweth nothing, but hath paid the Plaintiff, Coe. 
4:94 Butin this caſe upon a Paroll Contrat without Eſpe- 
Cialty, it is no good barre to ſay that there is a Decree in 
Chancery, that che Plaiotiff ſhall releaſe the: debt and cake 
no advanrage of ic: or if it be for Goods ſold, that che lame 
| were 


ou 
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were taken from the buyer by one chat had right before the day 
of paiment, or that the Plaintiffagreed.that the. Defendant (hal 
keep it for another debt the Plaintiff did owe to him, or that a 
ſtranger hath made an obligation to the Debtee for the. Þme 
debt, Feez. bar 75. Co0,3.22..28 H,6:4.And whether the debr 
be grounded on an Eſpecialty or not, generally a' good releaſe 


ofthe debt from-the party to whom it is owing ,-his Executor 


or Adminiſtrator, or that the. Defendant did give, and the 
Plaintiff accept ſomething elſe in recompence thereof, it is a 
good Plea in Bar. But to ſay the Plaintiff upon a *»/ticizs had 
a Judgement for the ſame debr inthe Connty Court, it ſeems 
it is no good Plea unleſs Execution be Gone upon.jc.; orin.an 
Aion for Rent, or a Leaſe ,:to ſay that he bath beſtowed it 
upon reparations by the commandment of the Leſſor, is no 
good Plea:or to any ARtioh of debt,that be did grant the Deb- 
ree that he ſhould levy ic upon his Land,C90.6.49.9,E4.4.50. 
4.H4.6.17.Broo.Debt.2g9., | . | 


« - 


If the Debtor make the Debtee his Executor, and'he ACCEPt Where and by 
it : or if the Debtor take the Dcbtee to husbapd. or wife : or what means a, 


if ewoor more be bound in an Obligation to a. Feme fole, and debt ſhall be 


ſhe take one of them to husband; in all theſe caſes the debt is 4ilcharged, or 


F" wor! : 

, If a Judgement be had on an Eſpecialty ; the debt upon the 
Eſpccialty is gone z; and if a debt be upon a contraor. Arrear- 
ages of account, and after the Debtee take an obligation from 
the Debtor for the money; in this caſe the debt upon the con- 
tratis gone (but if che obligationbe made by a ſtranger, con- 
tra) for ſo lohg asthe Judgement is in force, or the Obliga« 
tion in being,theCreditor cannot ſue upon the obligation in the 
firlt caſe, or. the ContraRor Account in the laſt, F N B, 120. 
AMD yer 21.( 00.6.45.28 4.6.4, 

. Butifone promiſe to.a woman that if ſhe wil marry himyhe 
Will leave her worth 200! at his death, it (heover-live him; 
in this caſe their ſubſequent marriage will not determine this 
debt,but chat after bis death ſhe may recover it df hisExecutor, 
Swyth,vers Stafford, P aſch.17.}ac.Coo'B, «© © 
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gone and diſcharged, Co9.8.136, Plow. 364.11 H.7.4.21H, extin& : where 
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If a debt be; due ro me on an Obligation,and T rake x Statnte 
for this'debr from che Obligor z' this dothnot 'derermine the 
\ _debrdne by the Obligation, bur I eye either of them 
at my election, and if I ſue upon the Obligation itis no good 

bar to plead the Statute, Coo.6.45 . | 


- 
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Cuar, XXX VI1. 
Of a Detinne, 


' Detinue is a' Writ lying for me where another man kath 
"my-Goods, or Cattels, of Writings, cither by finding, or 
- by my D#livery to him to keep or to deliverover, and he doth 
refuſe to deliver themthetn tome, or to deliver them over ac- 
cording ro my appointment, and doth derain them from me, 
or hath loſt or mifimploied them.; in'this cafe I may be relieved 
by this Writ, wherein't ſhalfrecover the thing ic ſelf derained 
in kind, if it be to be had, 'with damage to the Detainor ; or if 
rke thing cannor be had, then 1 ſhall recover damages both for 
the thing, and'the Derainor alſo : or if it be tobe had, it is in 
my choite to have the ching, or damnges forit, Termsof the 
Law, Coo, upon Lit1.286, Kelw,64.18, Ed,4.23. Dyer 331. 
22. oe FP ONT; . 
Bailment oo For the better clearing of this earning, we muſt underſtand 
delivery , what Char Bailment or Delivery of Goods or Writings, ſometimes ir 
and how ic is. js conditional, that is, to be re-delivered when money is paid 
Sct.1. for ſomething elſe done, and then it is bur a pledge : and ſome- 
rimes itis Simple, that is, when one receiveth- my Goods, ej- 
ther rokeep for me, or for my ute, orto re-deliver to me again 
(in which cafe#T may take my Goods again without any re- 
queſt) or to deliver over to another perſon, and in this caſe 
before they be delivered overto him, I may-conmtermand the 
authority aod require my Goods again, and if he refuſe co deli- 
ver them to me, or deliverthem over tothe (third after 
the countermand, I may have an Accompe againſt him, for the 
property is not altered,” This Delivery is alſo ſomerimes to im- 
Ploy, as when Idcliver one my Goods or money to uſe to my 
| | Prone, 


Whart it is. 


Accompt. 
Property, 


| Netinu - . 
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profit, as to ſell melieri mode que poterit. And inthis caſe if he 
ſell it for 32% chough it be worth 100!, or ke might haye had 
more for it, yet have go remedy for this wrong, 5, H, 7. 18. 
Finches ley 179» ( 09.ypon Litt.386. But inthe other caſcs be- 
forc, I have for my-rehef this Writ of Detinne z or if 1. will 
waive that, I may take my Goods where I can finde them, Lire, 
Se8.498, And if I do deliver ſheaves of Corn to 7. S. to de- 
liver over co. FS, and 7, S. doth threſh them ; I may ſeiſe the 
Corn threſhed, for the threſbing doth not alter the property, 
38. Ez, B.R.. .. | 


If a manſtend me money, Corn, or any ſuch like thing, he Where and 
cannot expeR che ſame again, but che like or ſo mach. Bug if bow a man”. 
one lend me a horſe, or any ſnch like thing, he muſt have the ſhall be char- 


_ ſame thing reſtored, -And therefore if it. be; uſed to. any other 
purpoſes ox ocherwiſe chep to that eng for which it. was bote , 


rowed or hired,albcig the thing be never the worle for this mil- £9 co him oc 
uſer, yet he may bave an Action of the Calc againſt me for it. nor. 


And if the thing be loſt, chough ic be not by: any-negleR of 
mine (as if I be robbed of it "6 the thivg borrowed be impair- 
ed, or deſtroyed by any neglcR of mine, albeit I.dopur-ittano 
more ſervice then I borrowed it for; as if I put a horſe I have 
borrowed into an old rotter houſe ready to fall,and itdoth tall 
andkill him; in theſe caſes I muſt make it good, Bar. if ſuch 
Goods borrowed by me periſh by the at of God, without apy 
negle& of mine, as if I put a horſe into aſtrong houſe, and this 
| houſefall and kjY) the horſe, or itdie by ſome diſcaſe that.could 
not be prevented by my. care, or by the default of the owner; in 
all theſe caſes I (ball not be charged, So:if a man deliver me 
' his Goods co keep forbim,, and I receive them, I mult anſwer 
for thea, and {ce them ſafely reſtored at my peril, albeit I do 
neither undertake ro keep them ſafe ,' nor promiſe to reſtore 
them. Avd therefore if in this caſe they.be warredor impair- 
 ed.ip my cuſtody; and (as ſome,bold ) chough ic be an inevitable 
'atcident,-or they be taken away out of my cuſtody by theft or 
otherwiſe, I malt anſwer them, - And ifa man deliver me (who 
ama Carrier) Goodsto becarried for hire, and 1 be robbed 
of chem, I muſt anſwer them. But if.in theſc laſt caſes of Googs 
delivered to meto keep ,' T.ake the Goods into my ſtoop 
2 wit 
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with ſpecial caution that I will not anſwer for them, if they be 
ſtolen or hurt, or the like, there I ſhall not be charged, If one 
deliver me goods as a pledge, and before he tender the money, 
Pledee. the Goods be Rolen away from me; in.this caſe I ſhall not an- 
ſwer for them Bat if he had tendered the money at the day, 
and refuſe to d-liver the pledge, and they be after (ſtolen away ; 
in this caſe I muſt anſwer chem, And in all theſe caſes before 
(for the things themſelves d:{ivered ) the party grieved is to 
have his remedy by this Afton of Detinue , S* Germ. 156, 2, 
(hap.z8. 2 Hi7.11, 2 Edgq.z, Coo.4. z8,upen Litr.89, 29 Af. 
'/ 28, 1b. - h 
Where and in { In all caſes where this Writ may be had theſe things muſt be 
what caſe this in the caſe. ' 24..5 3 
Writ will lie ' 1, The thing muſt be of that nature 3s for which this AQion 
- Rare 3 _ may be had : And for thivt is co be known that it will lie for 
no aRion at all any perſonal Goods or Cartel chat is valuable, and whereof, 
Set. z. — and Wherein one may have property 1, as for Catcel, Cloth; 
Houſhold-ſtuff, Brgs of money, or Cheſtzof money, Sacks of 
corn, Loads of woods, Tuns of oil, and the like, and for Char- 
ters of Writings, But this ARtion will-not lie for money out of 
a Bag or Chelt, nor for corn out of a Sack, or the like ; beeauſe 
it cahnot be diſtinguiſhed, Dyer 22:1 R.3.2. 12H,7.5, Biitin 
this caſe the party muſt have ſome ether Aion , Dyer 23.29, 
12 H.8.3. 6 Ed.q4.1 I, bo 
2. Hechat brings this Writ muſt have right to, or a proper- 
ty inthe thing demanded at the rime of the Wrir brought; or 
at the leaſt he muſt be chargeable for it over toſomeother, Co, 
11 89.7 H:8:33.” As where Goods are delivered 'by\7 Sto 
1 tomy uſe, or todeliver over tome ; in this caſe if 7 de- 
cain the Goods, 7 S that did deliver them,or I my ſelf td whoſe 
uſe they were delivered, may have this Action for relief, 5 H, 
7.18. F.NB 38. -21 E4.4. 55. * $6: Where I haveright to' 
Goods 25's Harriot;Heirloom, or 'rationabil pats bonorviin; 
or that an'Executor hath amoneſtthe Goods of the'Teſtator? 
or that I have bought by a good contraQtby which'the proper- 
ry is altered ; I may havethis Aion to recover them ,” Kew. 
184. 8 H, 7-10; Plow. 90! Dyew4yx. 36.2037" So'ifone' 
keep my pledge after the money tenderechat the ay, 'of w_ 
5.3% [1 take 
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take upon him to keep my Goods; or one firde my Goods, 
and have them in his poſſeſſion ; in all theſe caſes ] may have 

this Action to recover them,, Co0. 4, #4. 29 e(| p! 28, 12 

Ed.q.s. 27 H, 8.13. 39 H.6. 2. ye if 1 deliver my Goods 

to1FS and he deliver them over to#F, in this caſe it ſeems 1 

way have this Writ againſt either of them, 12 E4,4. 8, So 

if Goods be given in tree marriage to a man ard a woman, 

whoare after divorced; in this caſe ſhe may recover the 

Goods by this Writ, FNB, 139. Butif a Sheriff take a 

mans beaſts in-Withernam at my ſate, and after he dothre-de- | 

liver them'to the party from whom he took them , I cannot 

have this Writ for the Goods , Bros. Condition 34, Orif I 

finde Goods and they be (tolen from me before any Aion 

brought, it ſeems this Writ will notlie ; and yet happily an 

AQion of the. Caſc upon a Trover will lie , 27 H. 8.13. If 1 

deliver one.a box of Jewels, or money locked or faſt ro keep 

for me, or lend a man my horſetoride, or deliver a Taylor 

my cloth to make a garment, or deliver my Goods co x com- ated 
mon Carrier ,.or my horſe to a common Hoſtler, and he to ©, _ 
Whom it is delivered break the box, and take away the money 

or jewels, ride my horſe further , or do not re-deliver him ; or 

the Tayler ſpoil, ſell , or mar my cloth; or the Carrier loſe 

and ſpoilmy Goods ; or the Hoſtler abuſe or detain my horſe ; 

in all theſe caſes I may have for the Dctainer this Writ of 511. _. 
Dctinue ; and for the voluntary abuſcr an Action of the caſe dy is aſi 
alſo, Coo. 4. 95. 18 Ed.4,23, D.& St. 102, 2H,7.11. ble wrong or 
12E4.4.8, And yetif a man take my Goods away from me, *re!pals. 
2s a, Treſpaſſor, 1 may not have this Action, but I **#4- 
muſt have an ARion of Treſpaſſe for my remedy , {'. 11, 


89. | | 
3. The thing demanded muſt be oncein the cuſtody and 
poſleſſion of him thatis'to be charged , otherwiſe chis A» 
ion will notlie, Coo. 11, 89. And, therefore it is held that 
if I deliver to one a Coffer that is locked With things in it,and 
keep the key my ſelf , and. ſomething be taken out of it , I 
cannot have this Writ , for inthis caſe the things in the Cofe 
fer are ſaid. to be in my cuſtody, not. his. Bur if the whole 
Coffer be taken away ; © caſe I ſhall bave this Aftion 
"/ 43 h 3 : AT. 
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For Writings . 


xt leaſt for the Coffer, Co0.4.83. If one tack my Catrel on his 
paſture, and there they die, or thence they are ſtolen, ir ſeems I 
cannot have this Action againſt him, Per 7«ft.Bridg nan 7 (ay, 
Coe.8.in Cally's Caſe, And yet Jult. Hutton 21, Fac, at Sarum 
Alliſes held the contrary. ee 

4. This cuſtody and poſſeſſion mult continue, and noc be re- 
movcd by.an Ac of Law, as Seifure, or the like, (oo. x x. 89. o- 
therwiſe this Aion will not lie. And therefore if I find goods, 
and before the owner doth bring this Action, I ſell them away, 
or they be legally diftrainedor recovered out of my hands upon 


" an Execution or Oatlawry againſt the owner; in theſe caſes the 


owner cannot ſue me for them in this ation, but in the firſt of 
theſe caſcsit ſeems he may have ſome other Action, 27 H,8 17, 
12 Ed.4.8. | 

4+ The party to be charged muſt have no property in them, 
nor authority to take them into his poſſefiion :* For if x man 
rake iny Goods or Cartel by way of D ſtreſs, as Damage- Fe- 


- ſant, or for a Rent, or if I leave my Goods with another, and 


he refuſe to keep them, and yet 1 Icave them, and then he de- 
ſtrain them Damage-Feſant; I cannot have this Aion againſt 
higa, but I have other remedy if 7 be wronged thereby, Coo.1 1, 
89.Bro0.2.43. 43.Ed.3.21, t : 

6, The nature of the thing taken muſt continue, - For it is 
held, Thar if the nature of the thing detained be altered, as if 
it be L-ather, and it be made into Shoes, or if it be Parchment 
and Paper, and it be made into writings, that this Writ will 
not lic forit , per Juſtice Fenner, Trim, 38, Eliz. nor in this 
caſe (as'it ſeems) can the owner take it again, as he may the 
Corn of ſheaves threſhed in the caſe before cited, 38 ©. 
BR. <'s 

"If a man keep my writings from me, which concern the jn- 
heritance of my Land; if I cad fet forth the certainty of them, 
and what Land chey concern ; or if they be in a Bag fealed, or 
Cheſt locked ( though I know not the cercainty of them )) I 
may recover them by this Writ, And hereinic is policie (if I 
can ) to declare of one Charter in ſpecial, for then che Defen=- 
dant ſhall not wage his Law, (oo; upon Lirr. 286. Coo. 1.1, 4, 
H.7.7, BatiFa woman great with 1a nr 

an], 
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band, keep the writings from the daughter and heir, whiles ſhe 
is Withchilde, this Wric lyeth nor, 41 Ed.3.11- So if two Exe- 
cucors be, and one of them doth deliver an Obligation to the 
Creditor, and he die, the other Execntor ſurviving cannot re- 
cover it by this Writ. So if a Tenant in Fee-fimple give away 
the Deed of the Land,his heir cannot ſue for it, So if one of two 
Lefſces for years give away the Leaſe, his companion is remedi- 


1:66 for the Leaſe, but his Title cothe Land is not hurt, 24. 38. 


39.Eliz,B.R, Keylocks C fe. 

It is a good plea to fay the things were delivered to be 
dclivered over to another y and that he did deliver them o- 
ver accordingly, if there were not countermand, and fo it ſeems 
it is, albeit the delivery over be after the Wrie bronght, 5g H.7. 
18. F NB, 138. 12 E4.4.8. If the Writ be for a horſe, itis a 
good plea to ſay, that the horſe was lick of divers diſeaſes art 
e1e time of the delivery, and that he died thereof before any re- 


queſt was made for re-deliyery, 21 E4.4.5. It isa good plea to 


tay, that he offered ro deliver, ordid deliver the thing deman- 
dcd before the ſute brought, 12 Ed, 4.8. Soto ſay , that the 
party that did deliver the Goods did afterwards give them'to 
the Dcfendanr, 21 Z4.4 55. 1 2,E4.4.8. So for a Taylorte ſay, 
he doch keep the garment for his mony, or for an Hoſtler that 
he keeps the horſe for his mear, 5 Ea. 4.2. So for him that is 
ſurd for a pledge, that the Goods were ſtolen before the mony 
was tendered, Ceo 4+ 23. Soif the ſure be for Goods I ander- 
took, I may ſhewT took chem in with ſpecial caution : orthat 
I undertook them generally, had nothing for them , and che 
Goods were ſtolen from me , Co0.4 84. 10 H.8.21. 29 Af. 
p1. 28. 3 Hp 4.10 H.7.26. & Juſt. Dod, Hill, 16. Jac, B.R. 
and yer in { 00. 4.83. the contrary isaftirmed, So if it be for 
Goods found, that I delivered them away before the writ was 
brought, 27 H.8.21. Soif the Attion be againſt me for Cattel 
Ihad to tack, that they died or were ſtolen; or for Goods taken 
out of a Coffer in my houſe, that the owner had the key of it ; 
and ſo any other thing before: ſh:wing that the Acion 
will not lic, may be ſet forth in avoidance of the Atti- 
on, 

If che Aion be brought for Charters , the Defendant my 
P1cas 


What things 
may be plead- 
ed in Bar of | 
this Attion, 
or not. 
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Garniſhment- plead that they were delivered by the Plaintift and another to 
him upon certain conditions,and therefore pray thac the other 
may be warned to plead with the Plaintif, and ſh:w whether 
the conditions be performed , and this is called Garni/ament , 

Co0.5.99, X 
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Of Dower. 
Whar ir is. His word doth ſometimes fignifie; a portion of the hugs- 
Se&.1, -Þ bands Land givento the wife after his death for her life, 


For the wife by our Law is to have after her husbands death a 
third part of all the Land her husband had in Fee-fimple , or 
Fee-tayl during the Coverture for her livelihood ; and this the | 
wife may notenterinto, and takeher ſelf after ker busbands 
death, bur the Heir, or he that hath-the Land, muſt either aflign 
icto her þy N:&d jn che Countrey, orif they refuſe ſo to do, 
Writ of Dow- and ſhe have received no part of it, ſhe may recover it by a 
br "44 xg Writ of Dower Unde nibil habet ; orif ſhe have received any 
; part of it already, in one youn or County , ſhe may have her 
Writ of Right Writ of right of Dower for the reſt, and by this means ſhe 
of Dower, © ſhallrecoverit, And ifher husband die ſciſed, ſhe ſhall re- 
cover damages from his death. Burt if there were an alienati- 
on or eſtate made during the Coverture, fo thathe did nor die 
ſciſed of the Land, ſhe ſhall not recover damages, Coo.1.part, 
of his Inſtit. 3 1. &c. Engliſh Lawyer, f.86.Terms of the Lay, 

{.) IT 
In what caſe In all caſes where the wife (hall be endowed of the. third 
_ ws _ part ofher husbandsLand, there muſt be theſe things con- 

e endowed, <a" . 

ſhall or may / Edtriog in the caſe. x. There muſt be a good. marriage, 
have this Writ. for if. they wereinor Lawfully- married together, ſhe carmot 
ro recover it5or: be endowed , Co0.9.49, Or a man have two wifes, the ſe- 
Dots . cond cannot be endowed, Perk, Set, 304, 305: 2: The hus. 
Set. hand muſtbe ſole ſeiſed ofthe Land. And therefore if a man 
be ſcifed in J.ointenancy with another okLand in Fee, and die, 
4 | his . 
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bis wife (hall not' .be endowed. of this ; but of a Tenancy 
in common fhe ſhall be endowed, Lirr. Se&, 45. And the 
Jadgement is that (he ſhall hold her thirds in common, Liz. 
45+.. 3, Thething muſt be dowable + For matcers of pleaſure, 
annuitics, or perlonall ſervices'are not dowable, - But of all 
other matters of profit, as Land,. Rents, Franchiſes, Offi- 
ces, and the like , he ſhall be endowed, (99. upon Lite. 
31.144. Co0.6.79. 11,25. 1.4, He mult be ſeiſed of the Land 
of an cltate in Fee: ſimple, or Fee-tail at the leaſt. And there» 
fore if be have but an eſtate for life-or years, or any otber 
eſtate , the wif: ſhall not have Dower of this. And if her” 
husband were Leflee for, 1000. years , he ſhall not'have 
Dower. And if a Leaſe were made to her busband and 
his Heirs, during the life of 7 &, ſhe ſhallnot be endowed, 
& fic de ſimilibs, 5, He mult be ſeiſed of ſuch. an eſtate: as 
the Heirs of their ewo bodies may by poſſibility inherit it, Cos, 
upon Litt.31.40. Coo, 8.34. - And.therefore if Lands begi- 
vento a man and his wife , and -the Heirs of bis' body on: the 
body of his wife, or to the heirs of his body: ; in; chis cal; 

ſhall be endowed. But inthe firſt caſe if ſhe die, and: he ds 
the ſecond wife ſhall not have Dower, - Coo.8, 36. Dyer At. 
6, © He muſt have a ſcifip and poſſeſſion in Deed, or in Law, of 
the thing whereof. ſhe d have Dower, - And therefore 
if the Facher die ſeiſed of the Land ,. and bis ſon having a wife 
die before his entry into the Land, yet ſhe' hall be endowed 
upon this ſeifin.in Law, 4 H.7.1. 1,7. 19. Bur it one. be 
diſſeiſed , and after take a wife,and die before entry, his wife | 


: ſhall not be endowed 3 . Se if :onedie feiſed, and-a ſtranger 


abire,” and the Heir take a wife and die before entry, his wife 

ſhall not be chdowed, Coo. 2. 59,56. Perk, Seft. 266, Coo; 
6. 34+,. 7. The Freehold and inhericance muſt be in him, ſims! 
and /e-ze{during the marriage , and therefore if- an-eſtate be 
made to the husband for. his life, the remainder to: 7 $' for his 
life , 'the remainder.co the husband in Fee, and 7F die, here 
the wife ſhall be endowed. ;..but if 7 $. be alive, the wife 
cin bave no Dower, Coo.1.112.And fo in like caſes. But if the 
busband make a Leaſe, for ycars poly before-che marriage, ſhe 
thall becndowed,, .. buc mult ſtay.cill the E:afc be'cnded "for 
NE CES In np i, He _! pun EXe- 
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What things 
may be pleaded 
in Bar and a- 
voidance of 
this Aſtion, 
or not. 

Seca. 3. 


execution : if rhe Leaſe were made after the marriage : ſhe 


ſhall be endowed preſently, And if any rent be reſerved on the 


Leaſe for years in the firſt caſe,ſhe ſhal be endowed of the thirds 
of the Rent. If a Leaſe be made for years, the Remainder to 
Z for life, the Remainder to ZB in Fee, the wifc'of B cannot 
have Exccution till che Leaſe for years be ended, Coo.upon Lite. 
230. Co9.10.46, Perk.Seft,335,3 36,372. 8.The husband muſt 
be dead when ſhe doth demand Dower, otherwiſe ſhe cannot 
have it. | 
And inall theſe caſes, and ſach like, where ſhe bath a right 
to Dower afcer her husbands death, (he may have this Writ of 
Dower, VUnde n3bil habet ;' or a Writ of Right of Dower ( as 
her caſe is) for the recovery of it, cither againſt the Heir, or a 
purchaſer of the Land, as the caſe is, if he will nor affign it to | 
her, Bat this Writ will noc lic #gainſt a Leſſee for years,or par- 
ticular Tenant,bot moſt properly it is tobe drought againſt him 
that hath the Inheritance, Coo.upon Lite, 1.partf.z5. Dyer 288, 
133-264 97. (00.9-17.6.37-F N B 147,148. Plow.141. And 
if the Land of which the is to be endowed be parcelled our, 
and in many hands, ſhe may ſoc any or all of them , with this 
difference, Thc if ſhe bringher AQion againſt the Heir,baviog 
20y part of the Land remaining in his hands, ſhe may recover a 
third part of the whole from him, But if ſhe fne a parchaſor,ſhe 
ſhall recover but a third pare of the Lznd of the purchaſor,D yo 
7,256.F N B,148. | 
It isa good plea in Bar of this Action, to ſay, that ſhe is en- 
- dowed already of che fame Land, Thac the basband was never 
ſciſed of any dowable eſtate, Dyer 41, Fhat her hnsband was 
attzinted of Treaſon, Srar.5. Ed.6,11, That ſhe hath a Join- 
rure of her husbands Land made toher before marriage , and 
ſhe is not evicted out of it, Sr4e.27, H.8.ch.no.(00.4-59; That 
the bzd-a Jointure made after marriage,a0d ſhe hath oeeres 
upon it, and accepted of ir fince her husbands death, Srat.27 Hz 
8.ch.20, That ſþedid joyn with her busband in his life time , 
and levied a Fine, or ſaffered a recovery of the Land, (v0. 2.74. 
9-97. That the busband alone did levy 3 Fine of the Land, and 
ſhe did normake her claim io five years after her death, (60, 2. 
93.8.199. That her hugband and" ſhe' were divotced 2 vin- 
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culo matrimonis, But if the divorce Were, 4 menſa & thors 0n- 


ly, this is no Bar, Coo.ypen Litt,331, All theſe , and all the 


things before named , in the caſes wherein ſhe cannot have 
Dower, and many others may be pleaded in Bac and avoidance 
of this Aion for ever, | TE 
-- Butitis no Bar of her Dowet in this Aion, | to ſay .,hev hus- 
band wasattziated of murther, or felony,Coo,wpos Lire.31 .or 
that he was ont-lawed in an Action, Perk,Se&#.3 88, or that ſhe 
had a Jointure made to her afcerithe marriage, it ſhe. wave it 
after her husbands death, Co9.4.2. or if a-Jointure be made co 
her after marrige, and during the Coverture ſhe and her hus- 
band levy a Fine, or ſuffer a recovery of it, this is no Bar to her 
in her fute for her Dower, im the reſidue of the Lands, Dyer 
358. (00.32.27. noris it aBar toſay, That her husband was an 
Ideot, or now compos ment. co.mwpon Zitt. Alſo it the woman 
detain the writings of the Heirs Land , this is a Bar ſo long as 
foro mach Land as the evidences dobelopg 
to, and thipmay be pleaded ;- bur this plea 1yeth-onely in the 
month of the Heir, Coo.9.17; Dyer 250/71 ir ſhedetain 
the body of the Heir fromthe Gua inChivalry, this-is « 
Bar alſo ſ@long us ſhe dotlvio;and may be ſo pleaded,Coo.g. 19, 
So if ſhe enter upon anyiparcof the Land 6ur of which ſhe doth 
demand Dower, fo longas ſhe keepettrinpoſſeſion of it;ſhe is 
barred, Dyer 76. Soalſoif after terhusbands each ſhe tike a 
Leaſe for years or life,of the Land whereof ſhe is tobe endow- 
ed ; ſolong as that Leaſe doth Jaſl ſhe is barred ; and this may 
be pleaded inavoidance ofthe Aﬀtien, F IN B, 149. PerkSeft. 
$50, —_— - IL G94 


*CnaF,” XXXIX. 

' Dow ſuit infra «tatem, 

Ys is2 Writlyiog where an infant within age alieneth his 
& Land in Fee-fimple, Fee-tail,or for term of life;in this caſe 


he when he comes of age, or if be dic his Heir when he comes 
to his full age, may have this Writ'to recover the Land again, 
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Dum non fuit compos nieut is, Wc 
| . CHAP. -XL, . 
Dun non ſuit compas wentss, 


—_ is & Wrjt,,ad'lieth -when a 'mab! that-is now compos 
;4 :9penth aliencth.his Land thatche hath'in Fee-ſimple, ' and 
dieth,and then his heir.after his deceaſe ſhall have this Writto 
recover it again. But he himſelf cannot have it, for-a man ſhall 
not be received to difable himfelf,7 rms of the Law, - -- 
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the Land, To'this Action! {being of every daics uſe) we ſhall 
therefore ſpeak ſomewhat: largely , and : eſpecially-to: theſe 
thipgs. 1. The entry of the Leflor that hath the right, 
2, TheLeaſe madeby him for the tryal of the Title. 3. The 
entry of the Leffſee. 4. Theenitry upon' him and bis Ou- 
_ and EjeRment, --5. The: Proceſs or pleading in the Aion 
or ſuir, | 

As touching theentry of the Leſlor. that. hath righe co the 
Land, there are two things conſiderable; 1. Whether he 
hath any right or ticle to the Land at all z-for if it appear the 


Defendant to have right to.the Land,/the Plaintiffs ation will 


fail. But this is a point too large and general tobe diſcuſ- 
ſed here :- /and yer: cake here theſe; fow-things. by the ys 
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- 2-That a man mayhavea right or title to that Land whereof, 
and wherein he hath notthe poſi:fjon gr property. 2. Righr 
is where Land is taken wrongfully from another by Difſciſen, 
. or thelike , the challenge or claim of -him from whom it is ta- 
ken is called a Right, 3. There is a right of 4Rion, which 
is when there isno femedy left. but. an Aion: to recover the. 
Land, and there, is a right of Entry,; when the party claiming, 
may for his relief cicher enter.into the Land, or have an ARi- 
.on to. recover it.:, and there is a Title of Entry, which is where 
no wrong is done, and yet one hath a lawful courſe to enter 
-upon'the Land which another hath, bur bath no aQtion to reco- 
ver it: As whete entry is,given to a man for a condition bro- 
ken 4"upoh'#n Eſchear, the dying of a Tenant without, Heir gin 
all which caſes he muſt make his entry before he can: bring any 
AQion, Pow. 558,255, Fincheſly 105. Coo, 16.48,8;153. 
4. .:'Tbe property and title of Land is made and may be gained, 
either þy entry, ag incaſe ofoccupation, where Land is granred 
toil $ pr anter,v5c,.and1 5 die, inthis.cafe he that gets ficl 
in poſſeſſion ſhall/bave the Eſtate. - By,deſcent where a, man 
hath: Land of Inheritance,, , and dieth not difpoſing of it. 
By Eſcheat where the, Owner dicth ſeiſed, without any Heir, 
whieh may: be. becauſe he is a Baſtard, or becauſe he is at- 
tainted: of Treaſon or Felony... By Conveyance, and ſo the 
property of Land. is transferred, and fo it is paſſed by ten 
-manner-of. waies , or by ten kinde of Conveyances, Fine, 
Recovety, Feofment , Grant , Bargain and Sale. Leaſe, 
Exchange, Surrender, Releaſe or, Confirmation. Of. all 
which! See 127 Book. of Common eAſſurances at large. Aman 
may-came by-a-property of Land by an'execation alto, as by an 
Elegit or Extent-, - of which See in Execution. , And Jaſtice 
n Doariage 2: parte f, 28, ' Coo, upon Litt. 10. 2, If he e- 
ver had a right of Entry into the Land, the next thing conſide- 
c rable is; whether it do continue and be not taken away : for 
= one my have a tight of Action and no right of Entry to recoe 
= ver -his: Land j and. he that will maintain this Action muſt = 
Il make himſelf a Title under the Leffor that had a right, of En- 
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f try into the Land when he made the Leaſe z for he. that makes 
y. the Leaſs muſt have a power and right of Entry, at the im 
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is gone by a 
deſcent or not, 


SeR.2, 


/, Ifu Feoffecin Fee, or a Donevin Tail beupon condition 


of the Leaſe made, otherwiſe neither the entry not the Leaſe 
will be good, We ſhall therefore infiſt a while upon 
this point , to ſh:w wkena Deſcent will take away an En- 
mw For the opening whereof let theſe things be obſer- 


When an "Ra | x. That the Law doth much regard deſconts, and every de- 


ſcene ſeems to adde ſome ſtrength to the Title. And therefore 
if one wrongfully enter upon the poſſefiion of my Land, es be» 
ing a Diſſeiſor, Abator, or Incruder,and put mie out of my Fres- 


hold and inheritance by Difleiſin, Abatement, e+c. he may hol]. 
It againſt all men but me, and if I ſuffer him in quier poſſeſſion 
_ - five years after his entry, without entry or continual claim,and 


then he die in poſſeſſion and this Land defeend to his Heir, by 


this means he hath gained the right of poſſcſlion againſt me, 


and I have loſt my right of entry, and haveno remedy left me 
by which to recover the Lxnd, burby = real Action Writ of en- 
try, Aflize, or the liks. Andthis ARion'if I bring not in the 
time appointed by che Statutes of limication, I ſhall loſe allo, 
and conſequently my right co the Land ic ſelf /having no means 
to recover it, and ſo be withont remedy, Lize.&6,1.cap.6.P low, 
47. Finch, 120.D.& S$t.24.32.H.8.33. | 

If I be ſeiſed of Land in Fee, and difſeiſed by another,and he 
continue in poſſefon five years without entry or claim , and 
then die, and his Hcir enter; in this caſe my entry is gone,and 
I am put to my Writ ofentry Swr Diſſziſon for my remedy, L:t, 
'Seft.z85. So if the Difſeifor give the Land in tail, and the Te- 
nant in Tail die ſciſed, having iflue, and ic defcend to his iſſue, 
Lit,Seft,z86.S0 if I be a Feoffee in Fee,of Donee in Tail,and 
be difſciſed, and the Diſſeiſor die ſeiſed, Litr.392, Soifa Feme 
ſole be diſfciſed, and after take a husband, and the Diſſziſor die 
ſciſed during the Coverture; the entry of che wife is gone, and 
ſhe is pur to her Writ, Lite, 464. 

If one be difſciſed of Land, and the Diſſcifor give the ſame 
Land to another in Tail, and the Tenant in Tail hath iflve and 
die ſciſed of that eſtate, and the iſſue enter; is this caſe the entry 
of the Difſcilee is gone,and he is put to his Aion if he wil have 
remedy,Zirt.c.386. 
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- and be is difſeiſed, and the Difſeiſor die ſeiſed , the Feoffee op 


Donee hath loſt his entry and is put to his Action, Zire. 392, If 
a Feme Diſſeiſor marry a husband and have iſſue, and after the 
wife die ſeiſed, and after the husband die, and then the Heir en« 
ter, it ſeems the Niſleiſor is barred of entry,9H.7, 33.6. 

If an infant difleiſe another, and alien the Land, and the 3li- 
ence die ſciſed, his Heir withio age; the Diſſeiſee is barred of his 
entry, but if the Diflciſor ,within age enter vpon the Heir, as he 
may, then may the Difſeiſce enter upon the infant becauſe the 
deſcnt is defeated, L5rr.407, 468. It one difleiſe another, and 
make a Feoffmene upon condition, and the Feoffee die ſeiſed , 
the entry of the Difſeiſee is gone': but if the Difſciſor enter 
for the condition broken , then he may enter upon him, Lice. 
409 © 
If one Diſſeiſe a man and Ouſte his L:flecefor years at once, 
and die ſeiſed, the Difſeiſee cannot enter, bur is pat to his-Acti- 
on-; but the Leſſee for years may enter. Bat if it were a Diſlci- 
ſon of a Tenant for life, Cons. Lie, 411. If a Daughter be Diſ- 
ſciſed, and after there is a dying ſciſed, and then the ſon is born, 
this deſcent will barre him of hisentry, Broo. 450, If a Diſlci- 
for make a Leaſe for years, and after die ſciſed , this will barre 
the Diſſeiſee of his entry, Byoo. 453. If an Infant make a Fe- 
offment, and after his full age the Feoffee dic ſeifed ; ora Lef- 
ſee for hfe alien, and the Aliencedieſeiſed ; or a Deviſe be of 
Land on condition, and the Heir of the Deviſor enter and die 
ſeiſed, in theſe caſes the entry is gone, and they are put to their 
AR on, 21 H,. 6.9. Litt.96. 9 H.6.25. If one bargain and ſell 
his Land, and the Bargainee enter, and after the Bargainor en«= 
ter upon him and die ſeiſed, che entry of the Bargainee is 

one. | | - ; 
: If an Abator or Intruder, or one that bath but title that 
may have an action, die ſciſed, this deſcent taketh away 
entry , Litt. Diſcents Plow, 47. Lite. 96, Coo, ſuper Litt.238, 
If the Anceſtor do not die leited in Fee , or Fee-tail , bur 
tearm'of life onely , this will not take away entry , Lite. cap. 
387. Fincheſley. P. 120, If one be diſſeiled of a Reverſion 
or remainder onely , and die fo ſeiſed ,. and it defcend' to his 
Heir z this wilt-not bar him that hagh right , of his _— 

itt, 
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Litt. Cap. 388.390, If there beLordand Tenant, and the 
Tenant he diſſeiſed , and he Alientin Fee y and the Alience die 
without Heir , and the Lord enter as in his Elcheat, here 
the Diſleiſee is not barred of his Entry, but may enter up. 
orithe Lord , for,kere is no deſcent to the Heir , Finchefi:y 
f.120. If onebe ſciſed of Land in Fee, - or in Fee-tayl upon 
condition , and the conditionbe broken , and the Feoffee or 
Donee die ſeiſed , yet this doth not take away the entry of 
the Feoffor or Donor , but he may enter upon the Heir, So 
if the Feoffee. or Donee on candition be difſeifſed , and before 
orafter the condition broken the diſſciſee die ſeiſed 53 yer 
the entry of the Feoffor or Donor is not. gone , but he may 
enter upon him , Lice. 391. 32 ,6.11. If a Difleifor 
die ſeiſed , and after his Heir endow the Wife of the Difleiſor 
of a third;parr,and ſheenterinto it; now the Difſeiſee af- 
ter the endowment is not-barred -of his entry into the third 
part, but may enterupon the Wife,, Zire, 393. If a Diſfsei- 
ſor infeoff his Father , and he die ſeiſed, and the Land deſcend 
upon him , the Diſsciſee may. enter upon him, notwithſtand- 
ing this deſcent, Lie. 395+..JIf avy of the younger ſons en- 
ter by abatement after the Fathers death, and have iflue, and 
dic ſciſed , or his iflue die die {eiſed,, this will not barre the 
eldeſt ſon of his Entry. So.if one daughter enter upon all the 
Exnd deſcended , and die ſeiſed of it : bur if after the eldeſt 
ſon have entred , or all the daughters have entred, one of 
the younger ſons, or one of the daughrers diſlciſe the other 
and. die ſeiſed Contra” Litre 397. Blow. 306, If an Infant 
have cauſe ofentry ; and the deicent happen While he is with- 
in age ; this will notbarre him of his entry. So if the right 
of entry happen to a Feme covert whiles ſhe is ſo; and the 
dying ſciſed be' before ſheis ſole ; herentry is not loſt, So 
if the cauſe of entry and deſcent;happenwhules a, man is a: 
on ſave \memory,. 'yee the" Heir: of ſuch man o, gdiſleiſcd, 
may enter,” So. if the Difleiſee bein priſon -, cor out of 
the Realin at the time of thediſleiſon,,. and dying ſeiſed, their 
entry is preſerved for them , Lire. 402. 403. 405. 21, 
6.17.1 Lit, 437; If  Diſſziſor enter into Religion, whereby 


his Lind come1o his Heig, this will not. baxxe che D.fſciſce 0 | 
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his entry upon his Heir, Lize. 410. If a Tenanc for life be, the 
remainder to the right Heirs of / $ and the Tenant for life is 
diflciſed, and adeſcent is caſt, and after 7 $die, and after the 
Tenant for life die ; in this caſe the entry of the Heirof 7S ig 
not gone, but he may enter, for his remainder was in Caſtodia 
Leg, Coo,1.134, If one had intruded upon the King, and af- 
ter the King grant aWay the Land, and before entry or ſciſure 
By the Patcntee the intruder doth die ſeiſed , this will not bar 
the entry of the Patentee, Dyer 166, Out of all which ir 
appeareth chat if one man do wropgfully enter upon another 
mans poſſeſſion, and put the right owner of the Free: hold and 
Inherirznce from it , he doth thereby get the Free-hold and 
Inheritance by Difſeifin , Ind: he may hold it againſt all men 
but the Difſciſee,, Apd if ſuch a Diſleiſor or Abatox haviog 
the poſſeſſion five years after the Difleiſin or Abatement, die 
in poſſeſſion and the Land deſcend to his Heir , by this che 
Heir hath gained the poſſeſſion of the Land againſt him thae 


| hath right nntill he can recover it by a fit real Action, And 


if this be not broughe within ſixty years after the Difſeifin or 
Abatement , the right owner doth loſe his right for ever, 


| But then that deſcent which taketh away entry , muſt be a de- 


ſcent and not a ſucceſſion ; as if a Corporation difſeiſe me, 
and there be twenty ſucceſſions , this will not hurt me. 
And this deſcent muſt be ſuch as hath in it theſe things. 1. It 
muſt be a dying ſeiſed of an ſtate in Fee-ſimple or Fee-tayle, 
and not for life onely. 2. It muſt be a dying ſeiſed of 
the poſſeſſion and Franktenement alſo, and not of a Rever- 
fionor Remainder onely, 3- He that dieth ſciſed, and he 
that bath right of entry do claim by ſeveral Titles, and not by 
the ſame Title. 4. The Difſeifin and deſcent muſt be in 
time of peace, for if it be intime of War it doth not prejudice 
to himchat hach right, 5, The ifſeiſor or_Abatgx. muſt 
have the quiet poſſeflion of the Land five years before the de- 
ſcent without any enrry or continual claim, made by him that 
hath the righe of entry of title. 6, He chat hath the right ofen- 
try is of full age infra quatuor Maria, of ſound memory, out of 
priſon, and ſole ; for if the parcy -———_ 238e , beyond ſea, 
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2101 compos mentz, in priſon,or a Feme Covert at the time of his 
deſcent,it will not bar. 7, But herein the whole time from the 
Diſſeifin to the deſcent caſt is conſiderable ; for if che perſon be 
not priviledged at all times, the deſcent bindes : As if a Feme 
Covert be difſeiſed, and the husband dyeth , and ſhe rake a 
new husband, and cben the deſcent is caſt : or one #ltra mare 
is diſſciſcd,and he retorn into Exp/and,and then goeth beyond 
ſea 2gain, and then a deſcent is caſt; in theſe the deſcent wil bar 
the entry becauſe of the interim, o H.7.24, Dyer 143.Coo,npon 
Lit. Deſcent. Stat. 3 2\H.8. 33. 

If one have divers children , and the eldeſt being a baſtard 
doth enter after his Fathersdeath , and quictly hold the Land 
without re-entry or claim all his lifetime, and hath ifſne,and di- 
eth ſeiſed, and the iflue enter,jn this caſe the Action and Entry 
both of the mn/er are gone, and he is without remedy. Soif 
one have ewo daughters, one a baſtard, they divide, and the 
baſtard die ſeiſed of her part, and her iſſue enter ', the other 
daughter is without remedy, Lie. $e@.401,499.300, An entry 

' alſo may be gone by lapſe of time, and therefore if the right or 
title of entry did firſt accrue to a perſon more then twenty 
years fince, and he were at that time of full age, not a Feme co- 
vert, nor in priſon, nor beyond the ſeas,or No» Compos ments; 
and if he were fo, and have not made his entry within ten years 
afcer his full age, diſcoverture, coming, of ſound mind, enlarge- 
ment out of priſon, coming into the Realm or death; the entry 

is gone and the party barred thereof for ever, 2x ac. 

16. x : | 

Entry good. or Now having ſhewed where this entry is given, we are to ſhew 

_ how it muſt be made , and when it is well made ornort, 

Sea.3- Fforit it benot well made, this Aion is not maintainable. 

Entry of one And forthe clearing of this point, rake theſe rules and caſes 

gies advan- following. 1, This entry is to be madeby the party that 
rage ro ano-= hath right, 2. Itisapurpoſed going into' or {etting his 

/, Vhere foot upon the Land as upon his own Land, Ceo. wpon Lite. 

243. Dyer 337. 3. This may done by the party himſelf rhat 

hath right coenter , or by his Attorney by warrant from 
him , or by another to his uſe, and if it bedone by Attor- 
ney 


"Ids 
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ney he muſt have a good authority, and ſee he do duely purſue 


it, (00. #por Litt. 257, 258. 4. ThceLecſfor muſt have 4, 


right of entry, for if the right of entry be taken away , the 
Leaſe is not good, Ard for this {ee the caſes before, 5.He, 
or one of them at leaſt that hath the cighe , or one forhim muſt 
make the entry. But for the opening of this branch theſs 
things muſt be known; | x, That one Joint-tenant, Tenanc 
in Common or Coparcner having right ro enter, may ifhe wil, 
enter for all thereſt, 2, If ſucha perſon enter generally, oc 
for or in the nameof himſelf and the reſt, and the reſt do nor 
after diſfagreeto it, this is a good entry for himſelf and the reſt. 


- And therefore if one bave Ifſue a ſone and daughter by one 


venter, and a ſon by another, and being ſeiſed of Capite-Land 
deviſe all to the youngelt ſon, and die, and heenter into all,this 
entry ſhall avail the eldeſt fon eo puthim in poſſeſſion of the 
third part , eAdjudg. Smals Caſe, CM, 14.Fac. Co. B. But if 
he enter eſpecially to his own uſe ; as if ewo have right of Ene 
try, and one of them enter, and make a Feaffment of all the 
Land with warranty ; this Entry will not help the other. So 
if the other do after diſagree to it, he ſhall have no advantage 
by it, LZ:r.160, Dyer 53-128, Coo.npon Litt. 243, 3+. lf the 
Tenangfor lifeenter, he in remainder may take advantage by 
it, &/7.7.9. Dyer 53. 4 By theentry of che husband into 


- that Landheclaimech in right of his wife, the Free-hold and 


gene in the wife, Noy 97.5. When the entry isnot law- 
al, the Entry of one will not advantage anocker, 1 H.6.5. 8, 


: 6.16.31 A 33: | 


4. The Entry into one part mzy be be ſufficient to gain the 
poſi: ion. of the reſt of the Land. Bur for: the further 
opening of this branch theſe caſes muſt be laid down. 1, If 
a man have right to enter into Lands or Tenemeats in divers 
Villages wirbio one County accrewed to him at one, or at 
ſeverallrimes, and he coter upan one part-of 'itiin one 'Vil- 
lagein thename of allthe reſt , to which he hath righe co 
enter within all the Villages of that County. By: this he hath 


_— — 


Entry into 
part gain the 
poſſctiion ot 
the whole. 
Set. 4+ , 


gotten the poſkfiion of the whole, Lirr. SefF, 419. Dyer - 


337+ 227. Cog, wpox Litt. 252, g H,y.25, And yer fome make 
a difterence here, and grant this onely where an eſtate is to 


Kk2 velt, 
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LL _ 


veſt, as where the Free-hold in Law i one, asin an Heir by 
deſcent , andrbepoſſeſſion is in no man, nor no.cſtate to 
be deveſted, thar bere onely Entry into part reduceth all in- 
to poſſeſſion. And therefore, that if the Lord be to enter 
for 2 Mortcmain , orthbe Feoffor for a condition broken, -or 
the Diſſeiſee upon a Diſſeifin , and he enter upon part for all; 


- that this is nor ſufficient to reduce all, Bur I take it the ex- 


perience is otherwiſe, however therefore it is ſafeſt to enter up- 
on every part of the Land , Coo, upon Litt, 15,6. 252, 2, If 
three ſeverall men ſeverally Difſeiſe one of three Acres ja one 
County , and he enter into one ofthem in the name of all 
the three Acres, this is good onely for that he doth enter 
pon, and will not reduce them all in poſſeſſion, And yet if 


. theſe three Acres come after the Diſſeiſin into one mans pof- 


ſeflion, there perhaps an Entry upon one may reduce all, But 
if one man difleiſe me of three Acres in one County at ſeveral 
times ; myentry intoof them in the name of all the reſt will 
reduce them all, 14. & 15, Eliz, - Earl of eArnndels Caſe, 
Coo. upon Litt, 152. 9H, 7.25. But for the Land that lies 
in ſeveral Counties, there muſt be entries made in every Coune 
tic, 4. H.7.25, Litt. 417. 3. If one man Difleiſe me 
of tbree Acres, and make a Leaſe thereof to three per{gns for 
life, and I enter upon one of tliem in one mans poſſeſſion in the 
name of all the reſt, this will reduce that Acre onely, and is not 
good for the reſt, And if one Diſſeiſe me of three Acres lying 
m three Villages in-one County , and he-levy a Fine of the 
Acre in one Village, and after Tenter into one of the other 
Acres inthe name of all the three Acres ; this doth not reduce 
the Acre whereof the Fine was levyed,, withouta ſpecial En- 
try.intoit, Dyer 337, Butif Leaſes were made for years 
of three Acres, and gotten by Diſſeiſin to ſeveral Tenants, 
an Entry into one in the name of the reſt will recontinue,and 
reveſt all the three Acres, Coo, wpen Lite, 252, And ſo afors 
tiori,where three Acres are in poſſcflion of three men,and I ha- 
ving right tothem enter into'one of them in the name of them 
all, this will reduce all the three Acres. Thecourſe is in the 
caſes where entry is needfall upon every parcel; as where Lefe 
lees claim by ſeveral Titles, &c. to encer upon every parcel, 

| and 
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leave a friend upon it to keep the poſſcefiion, & then to ſeal the 
Leaſe upon the principal parcel where his laſt entry is made, 
and then the Leſſee doth enter upon all, and the men depart; 
for if he enter in one part onely, and ſeal a Leaſe of the whole, 
this is not good for the reſt, C7. 8, Zac. Curia, But other. 
wiſe it is where Entry intoa part is good for all, as where 2 
Diſſciſor hath-made ſeveral Leaſes for years, there the D:fleiſce 
doth enter into any parc in the name of all, and ſeal a Leaſe 
of all, and this is good for all, Andif the L:flees do con- 
tioue in the poſſeſſion , this is an Ouſter upon which the Leſſee 
may may have an Ejeftione Firme, Curia Paſch, 9, Fac. B. 
R. Lovets Caſe. 1f1 enfeoft one of one Acre of ground 
upon condition , and enfeoff him of another Acre upon cons» 
dition , both Acres in one County, and both conditio os 


are broken z "in this caſe an entry into one Acre in the name, 


of both is not good to reduce both, 5. The entry inco 
parts muſt bein the ame of all. For if one that is Diſſeiſed 


Ouſter, 


of ewo Acres in one County , eater generally into one of 


them without ſaying in the name of beth , this will onely 
reveſt-that Acre wherein the Entry is made, 5.H 7, 9.Coo. 
ſuper Litt. 252, And therefore if Lands in one County be 
in the occupation of «AF, B. and C. and Ihaveright to them, 
and I enter iuto one of them generally , and do notdeclare my 


. intent to reduce all ; it is ſaid this is a good entry onely for 


hat one Acre whetein I put my foot, Per Juſtice Hnjton at 
Sarum eAſjiſes, 22, Jac. If onereſtrain hisown entry, and 


' makeir ſpeciall, and ſay that it ſhall be cothat Acre onely, 
- wherein be puts bis foot ; in this caſe it reduceth the poſleſ- 


fion of no more but of that part, Coo. wpon Lize.15, 6, If a 
Leaſe be made toe. and delivered to B. to the uſe of 4. and 
B.entertotheuſeof eF, and after is Ouſted, eF. may bring 
this Attion upon the Entry, - P. 44, E4iz.B.R, Purret verſ. 
Biſhop, ; 

And now having done with the matter of entry of the Lef- 
ſor , we are to ſpeak of Leaſes for to maintain this A» 
aion' a Good Leaſemuſt be ſhewed forth. _ For the open- 
ivg of the Learning thereof , take theſe obſervatious. 1. The 


. Leaſe to try the Ticle muſt be well made, ſealed and deliver- 


Kkz3 ' ed, 


Leaſe to t 
the Title. 
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ed, as other Deeds and Leaſes are to be done, For this See 
2) Book of Common Aſſurances, Chap,4. & 14: 2, The 
Leaſe and Entry may be made by the party Leſſor himſelf, if 
he be of full age, and not a Feme (overt, or by his Attorney by 
a Letter of Attorney thus. The Leſſor may ſeal and fign the 
Leaſe , and ſeal and deliver a Letter of Actorney at the ſame 
time to ſome friend, and in this he muſt recite the Leaſe and 
give the Attorney power to enter into the Land, and there to 


deliver the Leaſero the Leflee as his Deed, and then the Atcor- . 


ney muſt do itin ſuch fort as the Leffor himſelf is to doit, and 
he muſt not deliver it till he come to the Land. 3. The Leaſe 
muſt be delivered upon the Land 3 For if the Lefſor ſeal and 
deliver the Leaſe before his Entry,it is void. And for this cauſe, 
ifa wife and 7 S be Jointenants in Fee, and being ouſted they 
make a Leaſe to try the Title, and 7S andthe Husband enter , 
and deliver the Leaſe upon the Land, or the wife after and be- 
fore the ouſter deliver the Leaſe out of the Land, this is not a 
ood Leaſe by the wife. Batifche husband and wife make 4 
eaſe and Letter of Attorney to enter and deliver it upon the 
Land, this may be good,Trin 9 Fac. B.R. Burnel and Meridichs 
(aſe. A Copy-holdec may make a Leaſe for « year without Li- 
cenſe to'try the Title 2 So may a Tenant in Common make a 
Leaſe of his part for this end, AIEINS 
If a Leaſe be made of white Acre to B,from off the Lard,and 
in the Leaſe is a Letter of Attorney to a ſtrayger todeliver iti 
his Deed upon the Land, but the Leaſe is not delivered, this is 
not agood Authority, B.R.4.Car, Tf A Leaſe bis Land to PB, 
from off rhe land, and ſeal and deliver ir as his Deed off from 
theland, C, being then inthe land, by Oiſſeifin, and after this 
the Attorney that hath power by another Deed to deliver it as 
his Deed upon the land doth fo,this is not a good Leaſe to main- 
tain an Eje&5one firme, Curia B .R. | | 
A woman Covert, or an Infant, cannot make « Letter of 
Attorney to ſeal a Leaſe, totry a Title , as a man of full age 
may do; but the hnsband alone may make a Leaſe of his 
wives Land, Per 7aſt. Twrner at Lent Aſſiſes, 23 Car. And 
ſome bold that where a Letter of Attorney may-be made thar 
this power may be given and executed by parrole without wris 
ting, 


| a, * ». a — ad 22 - 
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ting, Jnff. Foxes, 5 Car, If one thathath righe ro Land en- 
ter and make a Leaſe for years to one totry the Title, and the 
Tenant continue in poſſeſſion, and then he that hath right dorh 
enter and make another Leaſe to another, the firſt Leaſe conti= 
nuing, and the ancient Tenant continuing in poſſeflion , the 
ſecond Lefſee cannot maintain this Action upon this Leaſe, 


uYiA, | 
4 . Thenext thing is the Entry of the Leſſee, for un» 
l«ſe it be proved that the Leſſee after the Leaſe made, did en- 
ter, this Aion will not be maintainable :- wherein theſe 
things are to be known: rx. He muſt makeſuchan Entry, as 


Entry of the 
Leſlee, 


to gain the poſſeſſion. , for he cannot be exeed out of the 


poſſeſſion of that wherein by Law he was never in poſleſ- 
w 2. His poſſeſſion muſt continue, and not be remo- 
VEds : 

4. The next thing to be weighed is the ouſter and Ejea- 
ment of the Leſlee , for if it do not sppear that the Defendant 
in the Action did out and EjeR the Leffee, this Aion will fail. 
For this then obſerve theſe caſes. - 1. The ouſter muſt be- real 
and involuntary : for if one enter by licenſe and agreement of 
the Leflee, and (as ſome ſay) of the Leflor; this is no EjeR- 
ment in which the Action will lie, 2. The ouſter ſhall be ta- 
ken largely againſt the EjeQor : it is ſaid therefore , thatif 4. 
Leaſe ewo Acres to 8, and (enter upon one of them, that this 
13 an ouſter out of both Acres, 7aftice Hutton at Sarum «A [[i- 
ſes, 2.2 ac. Dnereof this, 3, If a woman doenter and cons» 
tioge in poſſefon, andafter the hnsband co-habit with her, he 
is no EjeRor, unlefle he agree to it; and therefore in this caſe 
the Adtion is tobe brought againſt them both, Bur if the Hus- 
band agreeto ir, the Action is tobe brought againſt him alone. 
And yet a Leaſe was made to try a Title of a houſe, and the 
Leſlees enter into it, and the wifeof the party that is in poſ- 
{:dion ont him, and ſhut the door, and after the husband com- 


EjeRmente 
Sea.6, 


eth and entreth in the houſe, and the ARtion was brought a- 


gainſt the husband alone, and ruled co be good, 44. 44,45. E- 
lizB.R. Clent. verſ; Claſſy. 4+ The continuance of the ſame 
Tenant in poſſeſſion that was in at the time of ſealing of the 
Leaſe, is an Ejementby him. * 5. The Encry of # man up- 
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on the Land, orthe putting inof a beaſt into the Land afrer the 
ſealing aod delivery of the Leaſe , is an Eje&tment, 6, If a 


| Leaſe be made tory the Title, and the ſervants of the former 


defdorenter with their Maſters Carts to do their ordinary 

fineſs, and the ARion is brought againſt che Maſter, ir is 
maintajnable withont proof of the Maſters Commandment for 
this Entry, P.1 Car. B. R, Caly ver/, St William Fiſts caſe. 
7. ATenant in Common may by an aRuall EjeAment bean 
EjeRor to, and ſued by his Companion; The thivg iniLeaſe 
wasS&wo honſes, 71, S. was in poficflion of one of them, and 
1, D. inthe poſſcflion of the other, and the Leaſe was ſealed! in 
the houſe of 7, S. and the Aftion was brought againſt-7. D. 
onely , the principal EjeRor not ſued, and the Plaintiff yas 
forced to be non-ſute, Per Inft, eArke at Summer Aſſiftfat 
Glo.1650. : 


5. The laſt thing is the Proceſs and pleading; for, admitting 
a good power and form of Entry, a Leaſe duly and exe- 
cuted, an Entry and Ejetment upon the Leaſe, Fer thee. may 
be in the proceedings in the ARiion fatal Errors. For this then 
rake notice, 1» This Writ lieth not in every cauſe, or for any 
thing, for itlieth not upon a Leaſe of a ſtock of cattelgagy upon 
a leaſc of a ſuram of money, in mzodo decimands; nor of-a water- 
courſe, .6.1ac.B.R. Chaloner, verſ. Moor, But it lieth of a 
Mannor; Houſe, Land , Medow, Paſture, Tithe ,. or ſach like. 
thing , (00, 11,23, Itlieth Depomario, 1. 43,44. ElizeÞ. 
R. Wright, verſ. Wheatley, So it lieth de Coguina, T rin, 2, Jac. 
(00. B. So allo de Cubiculo, Itlicth alſo of a Cole-mine,P.s5. 
Tac.B,R.( omin, oer/. Wheatly. Ic liethalſo of 2 Bailery, of 
Salt, Hill 6. lac. B.R. Sannders (aſe, 2, The Writ muſt ſer 
forth the thing in certain for quantity and quality, as one Meſ- 
ſaage, two Cottages., 7. Acre ter. 4. Acr. prats. 5 .ACte paſture, 
and ſoof Tirhes. And it is not ſufficient to ſay de Tevemento, 
or de wwe repoſetorio, or of Mefluage, and the Lands thereunto 
belonging , orof ſo much of a Mefſuage in the occupation 
of T. S, as doth ſtand upon the bank, &c. or of one clole cal- 
led D, containing three Acres to a Meſluage belonging, or the 
like , 'for this iguncertaio, And yet an £je#ione Firmeof s 
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Gate-houſe,-one Acre parcell of a Mannor , a Moity, or a 
third part of a Mannor, or of a room of a houſe certainly 
deſcribed, is good, Coo.11.59,25. Dyer 84. 305, FNB 220, 
Finch, 107. Paſch. 17, Car, B.R., Trin.17, Car, 3. The Leaſe 
and che Declaration upon ic muſt agree. If a Fewwe Covers and 
A be Jointenants in Fee, and Aand her husband, and the other 
Jointenant make a Leaſe for years by Deed indented, and the 
Husband and eL cnter, and deliver a Leaſe upon the Land, and 
the Leflee declare upon a Leaſe from them three, this is naught, 
9 ac, B. R, (#154, It the Leaſe be for ninety years, if three 
lives ſo long live, and the Declaratiou be upon a Leaſe for nine- 
ty years Withour limication, this is. naught, Per 7uſt, Turner at 
Lent aA ſſiſes, 23 ( ar» 40 
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Cray. XLII. 
Of an Execution ' /: 


&' 


Xecution is the laſt performance of ſome AR, it is|aioſt Wha ic is 


ommonly taken for the next A& which doth purſue che 
udgement, which is the ſcntence that a Judge doth make 
at che end of 8 Cauſe or Suit, ſpeaking the Law in the caſe, 
as it appears upon the proofs before hia. In civill Cauſes ic 
is, where a Judgement is given in any Court for. the recovery 
of any Debt or Damage, or any Lands, or Tenements, or 0- 
ther things; Or a man doth acknowledge a Debt. by a Recog- 
nizance or Sratuce ( which is in the nature of a Judgement ) 
and the party by a.Wrie is put into the poſſeſſion of the thing, 
ſo recovered by the Judgement, or acknowledged by the Sta«, 
eute. - Briefly, it is the obtaining of an a&ua]l poſſeſſion of any 


thing acquired by Judgement of Law, Terms ley, Coo.. upow. 


Lue.1 


—_ 
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s 4+ | fy \ -i2 : ; 
ſome of theſe Executions are;finall and valuable, as How many 


where the Sheriff do:h cake the. Defendants. Lands or Goods, kindes there 
and deliver them co the Plaincift. in ſatisfaRion of his Debt ; ***: 

Or, not valuable, or q#ou/que, tending only, to-an end; as. 
when. the body of the Defendant onely. is taken and put in 

priſov, where it is to lie as a pledey Wy the debt be —_ 
. þ , 14 


See. I, 
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bur this doth nor ſxtisfie the Plaintiff, Coo.T. 2p. The meang 

whereby this ts done are by Writs, which are called Writs 

of Exectition, and theſe are fome of them againſt the perſon, and 

ſome of them againſt the Goods, and ſome of them againſt the 
Exrnds, and fome of them againſt them all, Coo,8,141, 

The Writs whereby Execution is done, are for recovery of 

Land in 8 teall A&tion, as Habere facias ſeifrram; and an Habere 

* facias poſſeſſionem, And for recovery ot Debt or Damage in a 

perfonall Action, a Capizs ad ſatrfatienlim, Fieri: facias and 

Elerit, Coo,6.51. FNB 265. Weſtm,2.18, 

here are other Wrirs of Execution, whith-ſee in De. 

tire, Chap.37.: And for #ll the Writs of Execution of a 

Extend; faciar, Statute, as Levays facias, Extend; facias and Likerate, and 

Levari facias, for a Statute and Recognizance, and that which doth con- 


Liberate. cern it , See in Statutes in my Treatiſe of Common Aſſurances, 
Chap.20. a oe 

Habere faczas It is a Writ Judiciall, and it lieth where one hath recovered 

4 certain Lands 1n the Kings Court, then he ſhall have this Wric 


Wha: 35:  direRted tothe Sheriff commanding him to pat him in aRuall 
ſeiſin of that Land, Perk. Sef. 206, 207.208, Terms fry 217, 
FNB 3:0. + 
Habere facis * Tris x Writ Judicial, and lieth whereone that was evited 
poſſeſFonem, git of his Pat, hath recovered the ſame in an Zjefone firme, 
What's. or Ouare cjecir ifraterminam, there he ſhall have this Writ 
direRed to the Sheriff ro command him to put the Plaintiff 
into aQuall poſſeſſion of the term again, and inexecurion of 
both theſe Wrics the Sheri may juſtifie the breaking of a houſe 
ro: Up it, if he cannot do it otherwiſe, FN'B 220. 221, Cov,104. 


* 4 


5.91.6.51.Dyev 278. | «atv 
upias ad ſatis It iz Writ Judiciall, and lieth where a man hath'recover- 
» facienlom, e{ wy Debtbr Damages in any Attion perſondl! in the Kitigs 
; What1r1% Court; .then hethar hath recovered, may have. this Writ ubre- 
© rhe Sheriff th toninand him to rake the bpdy' of the: Deb- 
-..zor, avd chereupon; be ſhall be pur im priſon, 'and Thee fel 
; Rzy Without Bail of Withpthe untill Me bach thade ſatishae” 
Atv to tlic Phiintiff the Debt of DYtages retovered,” This? 
Writ wi$ given by the Srat,of Weſtr.-2. Chap.11, Halh, 24. 
Tergs: ty 256, Coo:8.141, ſpper Litt.289.290« * -*- "1 J 
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 Teion Writ judiciall, and lieth where a man hath. recovered Fieri facies, 


- any Debt or Damages in avy ARion: perſonall -in the Kings Whar iris. 


Court, thun he that hath recovered may have Writ: to the She- 

rift, commanding him to levy the money of the Goods and 

Chatcels of the Defendant, and to bring it into the.Court thar 

the party Plaintiff may have it, Coo,3 9, Dyer 3c6., | 

An Elegis is a judiciall Writ that lieth for him that hath re- Elezir, what 

coveren dcbt or damages in the Kings Court againlt another, it is. 
direRted to the Sheriff ro command him to-make delivery of 

the one half of che patties Lands and Tenements, and of all his 

gods except his Oxen and Beaſts of his Plow co.the Plaintiff 

for ſatisfaRion of bis debt, O/4 IN B 15 2. Coo, upon Litt: 289. 

Dyer 306, It licthslſo upon a Reeognilance in any of the Kings 

Courts. _. So | POTe 

Bue theſe Writs of Execution muſt be had within a year af- gcire facias, 

eer-the Judgement ; otherwiſe it cannot be had till chere be Whar ir is, 
firſt ſued out'a Scire facies, which is a judiciall Writ gging our Sc&+2: 

ofa Record, and lying where gone hath recqvered Lands or 
Tenements, Debt ar Damages, and the demandant or Plaintiff 

doth not ſue out Execution Within a year after the Judgement 

had ; in this Caſe he cannot ſue Execution till he bave firſt 

ſummoned the party to ſhew cauſe why Execution ſhonld: nor Whar 

be done, and if now he negleAto an{wer, or canner be found Cn _ 
to be ſummoned, chen a ſecond Judgement ſhall be given, that tif may have 
that Execution .be done on the firſt Judgement, And in this upon a Judge- 
caſe the Defendant may plead any matter grawing after judge- Þ*<2* to reco- 
ment, 2s Qutlawry, Relcaſe, &c, to preyent Execution, Coo. = Debs : 
upon Lit.298. Dyer 148. Coo.3.12, And yetif he fue out Exe- how, & wor. 
cution within the year, it ſeems he may continue it after the Seca. 3. 


' year without a Scire facias, Ola NB 163, Dyer 207, 271, Fin- 


cheſley 477» | 
Afcer Judgement had in the upper Bench or Common 
Pleas, the Plaintiff may have execution cjther of the body * 
of tha Defendant by a Capias ad /atuſaciendum, or upon bis 
Lands by E/eger, or upon his Goods and Chattels by Fiers fa- 
cias, But a Capias ad ſarrsfaciendum will not lie in Execu- 
tion, unleſſe it be in ſuch an ARion wherein and againſt a 
perſon, againſt whom a ( apias doth lic at the beginning, as 
Ll z | Debr, 


— 
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poet 2.65; 


prrendty. 


Debt, Account, Aion upon the Cafe, Aion of Treſpaſſe, v; 
& armis, Annuity,and Covenant ; in all which caſes {apias ad 
fSatisfaciendums doch lie. but no Execution by (ap. ſatisfaciene 
dum may be had for recovery of damages in a reall Aion, nor 
in avy Action agaioſt a Duke, Earl, or/Baron, or their wives, 
unlefls it bein ſome ſpecial caſes; Nor againſt anheiror an Ex. 
ecutor, but in ſome ſpeciall caſes, 3ſag. Charta 2. ch.18, Coo.z, 
12./Y:ffm.2.ch,11, Coo.g.88.6.53. Coo.8.141.11H,7.15, 2H, 
4.6 7. If one have a Judgement againſt divers for one cauſe, 
and take out a Capias ad ſatis faciendum againſt one of chem, it 
ſeems that after this he can have no other Execution againſt an 
of the reſt of the Defendants, T rin.g.7ec B.R. The Plaintiff af- 
ter 2 fiers facias, if Execution be not done upon it, may have 
an Elegit or a Capias ad ſatisfaciendaem, But after he hath taken 
out a Cap.ſatisfaciendum, and the ſame be entred upon Record 
or retorned, he can have no other Execution, So alſo it ſeems 
sfcer an E legit ſued out'and retortied; the Plaintiff can bave no 
other Execution by feri facies or Capias ſatisfaciendam, but he 
muſt have an a/5a+c/egit, or he may have an EZegit in another 
County, iz H.7.1. Coo.5.87. 15 H. 7.15.33 H.6.47.28H.8, 
9. 19 H.6.4.17 Ed 4.4.31 H..19, 

If one have recovered- part of- his debt by a fieri facies, he 
may have a Cap.Aad ſatis faciendsm to recover the reſidue, Ads. 
Fac. B.R, Cars Caſe 18 Ed.m11, © 

If the Defendant be arr:ſied on a Latirar, and lie in pi. 
ſon for want of bayl, and after the Plaintift do get a Judge- 
ment againſt him, in this caſe if he will he may waive his 
hody, and take Execution of his Lands or Goods, 44.4. Fac, 
BR, Curia. 

If a Judgement be had againſt the Defendant, and he ha- 
ving Land, die, and the Land deſcend to his heir, after a ſcire 

facias he may bave Execution by Elegit againſt the heir for 
this Land, Dyer 208. If a Judgement be given in-che Common 
Bench,and removed from thence into the upper Bench,by Wrie 
of errour, and there affirmed within the yeat, in tt:is caſe the 
Plaintiff (hall have the ſame proces of Execution in that Courr, 
aS he might have had-in the Common Pleas Without any Scire 
facias, Coo,5,88. 
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If 0 p—_— be for .damages againſt rewo Defendants, 
and the Plaintiff rake out an Execution by an Eegie again(t 
one of them; Inthis caſe it ſeems he can have no other Ex» 
ecution againſt the other, 33 H. 6. 47. The ſame proceſle of 
Execution as 3 man may have before a /cire facias ſued out up- 
- on a Judgement, the ſame he may have after the /cire farias, 
. and none other. And therefore where a Capias ad ſatisfacien- 
b dam will not lic before a /cire facias upon the firſt ſudgement, 
, it will not lic upon the ſecond Judgement, 48 E4.3.48. 34H, 
, 6.45 | 
/ If one be condemned in Treſpaſſe, an1 taken pro fine regir, 
- and the Plaintift pray he may be in Execution for him; in this 
. caſe he cannot afcer have-an e/egiz, or a fierifacias, unleſle the 
1 Defendant die in Execution before the Plaintiff be fatisfied his 
| debr, FNB 246. Co0.5.77. Aﬀter Judgement had in an Anoui« 
p ty, the Plaintift upon a /cire facias may have 2 firrifacias toles 
) vy it as it becomes due, 11 H.4.34. Broo.119. by 
-  Afrterthe Sheriff upon a-fiersfecias hath retorned a firrs fcs 
r Jed non inveni emptores, &c, the Plaintiff canrot have n Capias 
ad ſatisfariendurs, or an Elegit, 13 H, 7.1. When the Defen- 
dant was outlawed after Judgement, the Plaintiff muſt have 
] praied when he was taken for the King, that he may ſtay in 
Execution for him alſo, for he hath no other proceſle of Exe» 
cution afcerwards, nor hath he any other remedy, unleſl it be 
by a new Afton of debt brought upon the Judgement, Coo, 
5.88, No Execution can be had againſt Execucors on a Judge- 
; ment againſt the Teſtator, but by fieri facias, and that de bonis 
teſtatoris only, unlefle it be in caſe where he hath waſted theſe 
goods, But for this ſee in Executors in my Treatiſe of Com- 
mon Aſſurances, 
| *If one have a Judgement to recover Lann, and die before 
| he have Execution , his heir after-his death may and muſt 
| have Execution, And if there be Tenant in tayl, the re- 
mainder in Fee with warranty, and he have judgement to 
recover in value, and die before Execution without iſſue, 
in this caſe bein the remainder may ſue Execution. If one 
have-Judgement to recover. a term, or any goods, or a debt, 
or damages, and he dic before he have Execution; in he 
*) 
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Heir. 
Exccutor. 


Adminiſtrator 


caſes the:Executor or Adminiſtrator, not the heir, ſhall have 
the Executions And if one have a Judgement to recover Lang 
and Damages together, he may have Execution of both to- 
gether z Butif he die his heir muſt have the Execution for the 
Land, and his Executor or Adminiſtrator muſt have the Ex- 
ecution for the damages. Ando it is in caſe of & Judgement 
to remove a Nuſance, and to recover Damages fur the times 
paſt. And if a Judgement be to recover a Decd belonging to 
his Land, or 20! and the Plaintiff die before Execution ; in this 
caſe the heir muſt firſt have a Dsſtringas for the Deed, ere the 
Executor ſue Execution for the money ;- and if the Deed may 
be had the heir is ro have him, Butif the Deed cannotbe had, 
the Executor ſhall have Execution for the money, Termes /ey 


procefſe, Dyer 208. 19 Ed, 4.5, Coo. pox Litt. 251, 22 H,. 


6.41, But in all theſe caſes neither the heir nor the Execu. 
tor nor Adminiftrator may have Execution of the Judgement 
till firſt they have ſued ont a Scire facias againſt the party a» 
gainfſt whom the Judgement was had, to warn him in, to 
ſhew cauſe why Execution ſhould not be had againſt him ; 
And then if he either make default, or appearing can ſhew 
no good cauſe why Execution ſhould not be done againſt 
him, the Execution ſhall be done for the Plaintiff, as it 
ſhould have been for him under whom he claims: 19 
Ed.4.5, 

If an Adminiſtrator get a Judgement on the behalf of the 
inteſtate, and diez neither his Executor (if he have any) 
nor his Adminiſtrator ſhall have Execution of this Judge. 
ment, but the Adminiſtrator de bonis ron Adminiitratis of 
the firſt inteſtate, ſhall have Execution, And if an Executor 
get a Judgement on the behalf of the Teſtator, and then die 
If he make an Executor he ſhall have Execution upon this 

adgement. But if he die inteſtate, his Adminiſtrator, un- 
lefſe he bavealſo an Adminiſtration de bons nou Adminiftr ary 
of the Teſtator, cannot have Execution uponthis Jud;;cment, 
Co0.5.9, If an Executor durante minore 2tate,get 2 Judgement, 
and before Execution the Executor doth come of age, in this 
caſe the Exccutor himſelf may have Execution of this Judge- 
ment. So if one be Executor till eF be matried, _ See 6 

og” 
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Jadgement, and before Execution eF is married 2 inthis caſe 
ix ſeems the firſt Executor may ſue out Execution, 24.9, Zac, B 
R, Davrets Caſe. | 

If Judgement be given againſt a Tenant in Tayl, and he 
die betore Execution, it may be done by Habeas facias ſeifss 
nam, againſt the ifſue in tay), Coo, 1. 94-1c6, If a Judgement 
be againſt two difleiſors, and one of them die before Execu- 
tion, the whole damages ſhall not be levied of the ſurvivor, 
but a part of it ſhall be levied upon the heir of him that is dead, 
Co9.3.13, 

I f the principall upon a ſpeciall Bayl do not after Judpe- 
ment Pay the money or yield his body, then and not before 
Execution is to be ſued againſt the Bayl, Coo. 5.70, An heir 
or n-Executor ſhall never he charged by an Execution, but 
for fo much in Lands, Goods or Chatrelr, as are come to his 
hands from the debtor, unlefle it be by his own falſe or foe- 
{iſh pleading. If the Defendant be taken upone Capias ad [2 
tisfaciendum upon a Judgement, and he die m Exccurion; in 
this caſe the Plaintiff may have z new Execution againſt his 
Heirs, Executorsor Adminiſtrators ( as the caſe is ) and ſhaf{l 


recover his Debt upon his lands, goods, or chattels, Coo, 5.86, 


87, FNB 267, 
But no Execution cati be had againſt an heir, Executor, or 
Adminiſtrator, upon a Judgement gived againſt another under 


whom he comes, and in whole room he (tands, albeit ir be 


within a year afcer the Judgement had, but there muſt be firſt a 
Scire facrar againſt him to ſhew caufe why it ſhould not be had, 
Coo.3.11. Dyer 208, R = 
If ew or more be bound in an obligation jointly and ſe= 
yerally - ( as the manner is) and the Judgement is given + 


Srire faciats 


2vinſt them all, in this cxfe the Plaintiff may rake-them aſl «= 2 4=- | 


in Exectition by #-Capies 4d ſatisfaciendwne. Bur he can be Tae 


tiged the debt but once, and therefore it one of 'them pay. 


dicedebr, and any 'of the reſt be in Execution; in this cafe th 


and all the reſt are' to be diſcharged of the Execution, Sd - 


if he recover the debtor" 'vahue thereof by fleri facixror ves 
git of one of them, the Lands and Goods of the reſt are to 


be diſcharged, for he fhall have -Excention with EN 
i £54 L ut 
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but once. So if _the jadgement be on a joiar- bill, it ſeems the 
Law is the ſame;z Andit in theſe caſes the judgement and Ex» 
ecution be had againſt one onely, the Sheriff may levy the 
whole debt of him, 00. 11.7. 5.87119. 4 H.7.8. And yet 
iF one have a judgement for damages againſt divers men for 
one-joint Treſpaſk, in this caſe he can have but one Execution 
againſt them all. But upon this if it be againſt the bodies by 
Cafias ad ſatufaciendum, the Sheriff may take all or any of 
them at that time in Execution, and if it be againſt their 
goods by Fiers facias, he may levy it once of all or any f 
them. But it muſt be levied but once, and they muſt bear it 
equally amongſt-them. And therefore if in the cafe before, Ex. 
ecution be firſt ſued out againſt one of them, and the damages 
is levi:d, and after another of them is ſued for the ſame Treſ. 
paſſe, he may pleade Execution with ſatisfaction agaioſt the 0. 
ther, Co0.11.43-3 H.413. 20 H.6.11. 34 H.6.33; Paſe 3olac, 
B.B. Hutchins C aſe, F 

Whar things Upon a Judgement given for debt or damages in the two 
ſhall be liable Courts of Record at Weſtwinſter generally all the Land thac the 
= _—_ Sheri Defendant bath rewpore reddirionss: jwdicsj, or at any time af- 
may take by £cr, and all the goods and chatcels he hath gempore executionis, 
vertuethereof, ſball be ſubjeR and liable to the Execution. Aud all theſe may 
Se. 5. be taken in Execution by the Sheriff, into whoſe hands ſoever 
they become, Dyer 306. 34.Co0.3.12.34 H.6,45. | 
Upon aCatias Upona capias aaſatifacienaum, the Sheriff can take nothing 
ad ſatisfacien- but the body of the detendgugp for the Writ is to do no more 
dum. but to take his body, and co Uctain him in priſon cill be bath ſ@ 

tisfied the debr, (0.5.8, | | | 
Upon a fieri Upon a Fiersfacias the Sheriff may take in Execution any 
Jacias. Goods or Chatcells reall a perſonall, ue the Defendant 
:C;,hath ac the time of the Execution awarded, as L:aſe for 
—s years, ward(hips, cattell, corn, houſhold-ſtuffe, 2pparrell, 
and the like, and this baving taken he may ell and make 
money of it, and this money pay to the Plaint:f, Coo. 8.171, 
7.39. But the Goods or Chactels.a man hath as Executor or 
Adminiſtrator, cannot be taken in Execution, tor the Ex- | 

ecutor or Adminiſtrators own debt, as they may and muſt 
Execuof: forthe debt of the Teſtator, Plow.525. Apd yer it hath bee 
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held chac the goods I have tothe uſe of another, ace liable to 
Bxecution for my debt, becauſe they are mine by Law, and his 
only in equity, Af, 7. Zac. Ca. B. Soit the Defendant deliver - 
his goods to me, to deliver over to another, that in this caſe 
before the delivery they are liable to Execucion, Coo. 9.171. If 
a. man have a Leaſe for years in the right of his wife, and a 
p_—_ be had and Execution awarded againſt him, and he 
die before it be executed, yer it is ſaid, the Leaſe is liable to che 
Execution. So likewiſe if the Defendant have a Leaſe for years 
in Jointenancy With another, P/ow.224. And yet if the De- 
fendant die before execution awarded out,the Term is diſchar. 
gcd and ſhall go co the ſarviver, But goods pledged and not 
redeemed, or leaſed for any time and the time not expired ; 
goods diſtrained and continning as a diſtrefſe, goods taken in 
Execution for another man and another debt, are not liable to 
Execution, So offices of Truſt which ace not grantable over, 
may not be taken in Execution, Dyer 363.7 H.6.11, Dyer 60. , 
Co0.8.171.2 H.4.14, 7 

Upon un Zlegie the Sheritf is to make Execution of the one 1p,, an x. 
balf of all che Houſes, Lands, Medows, Paſtares, Rents, Vers legiz.. : 
fions, and Heredltaments, whereof and wherein at the time ; 
of the Judgement had, or after the Defendant bad any 
ſole eſtate or intereſt sa Fee-tayl, or for life, into whole 
hands ſoever the ſame do afterwards come ; ſo alſo the one half _ 
of all ſuch Lands he doth hold in Jaincenancy, ſo long as the 
Defendant doth live,and of all, it ke do out-live his compani» 
on: Soalſoif the husband and wife hold Lands for their two 
lives, this is extendable upon this Writ. Bur a cight only to 
Land, an Annuity, Copy- bold Lind, Land the husband had in 
Tight of his wife in Fee, or for life after her death, is not exten 
dable, nor liable co Execurion. And all the Goods and Chat- 
tels (except only the beaſts of the Plough ) which the Defen- 
dant hath ac che time of che Execution made, are l:able to Exe- «44-249. 
cution on this Writ, as on a Fiers facias. But none of the Goods 
or Chattels before Execution, Boxa fide made away, are liable 
to Execution on this Writ, Weſtm.2.18, Coo.6.78.8.171. Dyer 
206..335, Co0,7.594 38. 4.67.78. F N B 48, Plow 224: 178. 
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| How the She= As tothis purpoſe theſe things muſt be premiſed, rx. Thatif 
" riftisroadoe 4 Sheriff enter into # Franchiſe to do Execution, the Execution 
Exectrion. 1 18 g00d, Fieri non debet, falium valer. But the Lord of the 
be (aid :obe Franchiſe may haven Action of the caſe againft him. for ir, 
well done by But if the Biiliff of a Franchiſe do Execution without chis.Fran- 
him or not. chife, iris void, 2nd he a Treſpaffor in ail he doth, 11 H.4.7; 
Sedt.6. f the 2* If che Sheriff open or break any houſe to do Execution atrthe 
Aftion 9 19* uit of = common perſon, the Execution is good, but the: party - 
' --*7Y'7- Whoſe houſe is broken may have an Aftion of Treſpaſſk aCainke 
Treſpaſſe..- him for the breaking of the houſe, Coo.5.93. 9. If a Sheriff do 
4-4 516 make Execution upon a Copies ſatiefacieudum, Figrs facias, Fla- 
bere facias ſtifinam, Habere facias poſſeſſionem, a Liberate, or 
any fach like fioall Proceſs, upon which no further Proceſs is 
to go, though he never return the Execution, yet is the Exe- 
cution good. But if the Execution be made by inqueſt, as 
yu an Elegir, or the like, there Execution is not- well done, 
*if it benot rerorned, If the Sheriff levy the money, and give 
itto che party Plaintiff, though he never make any retorn to 
che Court, it is goon enough » (06. 5. 90, 4+ 67. 11. 40, 
Treſpaſle. 20H, 6.24. 4 If the Sheriff have a Fiers facias, or Capi- 
Falſe Impri= ag ad ſatizfaciendum againit 8 man, and before Execution he 
ſonment. pay him the money; in this caſe he cannot do Execution af- 
ter2 if hedo, an Aion of Treſpaſſe or falſe impriſenment 
lieth againſt him, Per Zoft. Jones, & Inft, Beckly, B.R, Paſch, 
I2. Car. - 
Upon an 4a Upon an Habere facias ſeiſinam, or poſſeſſiovem, the Sheriff 
bere facias (ciſi- is to put the Plaintiff into poſſeflion of the Land recovered ac- 
nam or poſſeſſio- cording to the Writ ; and if it be of a houſe, and he cannot os» 
oy therwiſe do Execution of the honſe, he may break open the 
_ houſe to do it, Coe. 5. 93. If the Judgement be for Rent, the 
Sheriff may make Execution by word, or by any part of the 
Land out of which the Rent doth iflue, FN B 179. 
Upen 2 Capias The Sheriffupon his Writ is to do his beſt to rake the bo- 
ad ſatisfacien- dy of the party in Execution, and for this parpoſe he is toſeek 
dums for him, ang if the doorof his honſe be open he may go into 
6,8, his houſe, znd'take him our of the houſe. Bnt he may nortbrexk 
open the houſe, nor (as it ſeems.) may he pull the latch, 
and open tbe door if it be ſhut, Coo. 5. 91. 93, Dyer 67, _ 
An 
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And yet if the Officer do ſo, and by that means doth OT 
hend and arreſt the party, the Arreſt is good, but the Ofifces 

may be puniſhed for his excefle, Per cb. 7, Hobart, Paſch. 

21 Fac. And if the Sheriff cannot finde him he muſt retorn 

upon the Writ a #ox eff invextme, and thereupon the Plaintiff 

may have a Writ of Exigent, and fo outlaw him,Dyer 67.224. 

The Sheriff upon this Writ is to do his urmoſt endeavour Upon 2 Feri 
to levy the money upon the Goods and Chattels of the Des facies. 
fendant, and for that purpoſe to enquire and ſeek if be can 39+ 
finde oue any Goods or Chattels of his, whereof Executi- 
on may be made ; And it will be wiſedoorin the Plaintiff to 
make a diligent ſearch to ſee if he can finde out any thing to 
be taken hold of, and if he can diſcover any, to dire the 
Sherif to it, who ex Officie is to take it, and toſell it, and 
if he cannot ſell it, he is to recora it fo, and thereupan a 
Writ called a vexdi50%5. exponas ſhall be ſent to the Sheriff 
to force: him to ſell them, and pay the Plaintiff, Bae for che 
opening hereof, theſe things are ro be known, 1.1f che out» 
dore of the houſe be open, the Sheriff may go into the houſe, 
and rake any thing there liable to the Execution, and be- 
ing come in at the open door, it ſcems he may break open 
any of the inner doors, 18 Ed. 4. 4, Coo. 5. 90, Coo. 4.74 
2. FM any of the Defendants Goods or Chattels be made a» Fraud. 
way by fraud and covin of purpoſe to deceive Creditors, the 
Sheriff may notwithſtanding take them in Execution, Coo. 5. 

90. 3. If the Sheriff take Leaſes for years 6r other Chattels 

reall io Execution, he may ſcife and ſcli them without taking 

an Enqueſt by a Jary of them, and the fale will be good, Coo." 

If a Sheriff after Execution made, fell Goods - 

or Chatecls, and after the judgement whereupon the Execution 

was hzd is reverſed by Writ of Errvur, yer the fale made by the 

Sheriff is good and unavoidable, Coo. 5.90. 5. If the Sheriff 

ſell the Goods under foot, yet the ſale is good, and the Defen- AA; 

dant' hath no remedy ; And yet if there be Covin between ANAE the 


the Sheriff and the buyer, perhaps the owner may have re» 


medy by an ARion of the Caſe, or by ſome other means, | 
Kelw.64. Upon an Ele- 


The Sheriff upon this Writ is co purſue the chargo apd di- 2,4 . 
Mm 2 recion : 


———— 


270 Execution, 
reQien of the Writ (that is ) to deliver to the Plaintiff che 
one half of the Defendants Lands he had, at, or after the time 
of the Judgement, and all the Goods and Cbatcels the Dzfen- 
dant hath at the timeof the Execution done, But in this caſe 
the Sheriff may not do all himſelf, as he doth upon the Fiers 
facias, For in this caſe, the Lands, Goods, and Chattels muſt 
be found and prized by an Inquiſition, and che verdiet of a Jury, 
and the (ame, and the value thereof rctorned before he can de- 
liver them to the party or ſell any of them away, and chen if 
there be rny Leaſe for years, the Sheriff may cither ſell it, ad 
deliver it to the Plaintiff, or he may deliver it to the Plainciff 
at a yearly vajue, which he will, ('00.6,73. 4-75.7.39. Plow 5. 
24.441. Dyer 100. Weſtm.2. chap.20. 

It there be two ſeverall judgements againſt one man, he 
that firſt ſues out the Elergir (hall have the one half of the 
whole, and he that ſueth out the Elegit laſt (hall have but 
the one half of chat which is left, 7r:im.38, Eliz. (00.8, (ia 
in Hints (aſe. If an Adion be brought againſt one upon 
the Deed of his Anceſtor, binding his Heirs to do any thing, 
and Judgemeut be had againſt the Heir in this caſe the 
Plaintiff may either have this Execution of the one half of 
his Land upon the Seat. of Weftm, 2, or ( asit ſeems) he may 
have Execution of all his Land by a Writat the Common Lay, 

Plow,440. 
In what caſe TIfa man bein Execution for a Debt upon a Capias 44 /atisfa- 
the Defendant cjendums, and die under Execution, the Debt unpaid ; in this 
ſhall ke £44, Cale the Execution is not diſcharged, But the Plaintiff ſhall have 
be diſchargea, 25 Puch remedy to take his Execution upon his Lands, Goods, 
or not. or Chatcels, as if he had never taken his body in Execution, Sr. 
Se&. 11. 21 Fac. chy24, Coo.y. 86. | 

ByA&ofGod. _ If two be in Execution for one Debt, and one of them 
die under Execution, this doth not diſcharge the other, 
ByAQofLaw. If one bein Execution upon a Capias ad ſatisfacienduws, and 
[ the Court adjudge the judgement or the Execution erroneous, 
and fo null ic ; by this the Defendant ſhall be diſcharged of Ex- 

i _ ecution Coo.8.143, 38 H.6.4. 

+ #++4,, If one taken in Execution eſcape, and the Plaintiff __ 
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Execution. 


Aion againſt the Sheriff, or have a Ceps retorned upon the 
(apias ad ſatisfaciendums,and this is filed ; in this caſe the De» 
fendant as to the Plaintiff is diſcharged uf Execution for ever ; 
But if no Ceps be retorned, nor Aion brought agaioſt the She» 
riff;in this caſe the Law doth judge bim to be out oF Execution, 
13 H7,1. Plow.36. 33 H.6.47. | 2 + 

If divers be in priſon for one cauſe, and: the: Plaintiff re- 
ceive ſatisfaRtion from one of them, -all the reſt are to bedif- 


charged, Coo.11.7. 2 R.3.9., Butif two be bo 


din 


gd; -- > 


(4 
oth, is will 


and Judgement and Exccution againſt them 


not-diſcharge che other, nor ſhall he be diſcharged till the 
Plaintiff have recoved 'the Debt. of the Sheriff, Coo, 5:86. 


If one be taken by a Capias pro fine, in ſuch a caſe. wherein he TY 


ſhall be ſaid to be in Executien'for the Plaintiftalſo, and bedo 
after ſue Execution againſt the Defendant by Fiers facias.or 
Eleget, intbis caſe the body is diſchatged from Execution; as 


'to the Plaintiff, x3 H.7.6. If one; bein Execution by! a Ca+ 


ia pro fine, and he is afcer-taken nd a felony ; 
in this caſc he is'diſcharged {of the firſt Bxccutiony 6-Eaw.4.4. 

Dyer 60, If aprifoner be delivefed out of Execution by Pti- 

viledge of Parliament, this is no diſcharge, but after the 

Priviledge is determined he may be taken again, Sear, 1, Jac, 

ehap.13. Lf 3-2 1 | 

: Fe tehe Defendant pay the money, he is thereby to be dif-. 
chkrged of the Execution : But if the Plaintiff make any releaſe, 

defeaſance, or other ſuch like AR to the Defendent being in 

Execution, amounting to adiſcharge of the Eoecution; this 

is not adiſcharge ipſo fa&o, bur by this means the party may 

procure a diſcharge. And yet if the Plaintiff bimſelf ſball 

deliver the priſoner out of Execution, hereby he is ip/o fa&o 

diſcharged of the Exccution forever, » So if the Plaintift ac- 
knowledge fatisfation of Record, by this the Defendant is 
for ever diſcharged, Co0.5.86. 6.35. Coo.8.152. Dyer152. 

Trin.g.Jac.B.R, 

If che Sheriff. have a mag. in his Cuſtody by Proceſs of 
Law, and after this a Writ of Crpias ad ſatisfacieudum is 
delivered. to him ; in-this eaſe in Judgement of Law he (hall 
be in Execution preſently upon that Writ, thovgh he noe- 

| Mm 3 ver 


j 


By the AQ of 
the Parties. 


4 


When a man 
ſhall be ſaid ro 
be in Execy-- 
tion, or ngg46 >... 
SeRaBs. ' de 


Ft 
£ 


* 
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. Eccnt100, 


ver mike -any afual Arreſt thereupon, Coo, 5, Bg. 11H. 4. 

_ 12,14, In all cafes where the Plaintif may bave a Capias ad 

ſatefaciendam; io the ſuit, and the Defendant is taken by x 

« ((apias Pro fine, Of a Capias ritlegatum after Judgement, 

chere>the? Defendant ſhall be in Exccution prelencly at the 

ſait of the party, alſo without prayer or motion to the Court, 

pe And in::all cafes'whers he may have a Fiersi facias, and no 

{ apias ad: ſatifaciendum, as in Aſliſe, Redifſeſin, and the 

like, and che party is taken by a Capias pro fine, and committed 

. to priſon at the Keepers. of the Liberties luic ; ia all theſe ca 

Jes alſo, upon a prayer and motios to the Court, the Defen« 

dane ſball be in Execution for the party alſo, but not wichout 

prayer. And incafes where the Plajatiff hath a Judgement, 

and doth farceaſe his time, ſo that now he cannot bave Exc» 

cution. by Cepias ad ſatifaciendum, or Fieri facies, But be is 

put to his Scire facies, in theſe caſes if the Defendant hap- 

pen after to be taken by a (pies pro fine for the Keepers of 

the Liberty, or by = Capies ut fegatnm, be (hall notbe in Exe- 

cation for the Plaintiffwithour praper or motion to the Court, 

Cooks. 89.'FN B,tz1, 5 8.6.6. Dyer 286. 11 Hy, 15, 
I3 Hip a1. ; *; 

If x ph arreſted by a Latizar be in priſon forlack of Bail, 
and the Plaintiff get a Jadgement againſt him ; in this eaſe tic 
ſhall not be ſaid to bein priſon, unlefſe the Plaintift defice it, 
A1.4.3ac;B.R.Carvres (aſe.So incaſe where a priſoner is com- 
miteed to a wrong priſon, or anduly commicted co priſon, D yer 
197,306, If after a Judgement given,the Judges of their own 
heads; 'or at the requeſt of a Goaler, or the like, without any 
prayer of the Plaintiff, do commit the Defendant co-priſon, by 
this the Defendant (hall not be ſaid robe in Execution at the 

Deb of che ſuit Of the Plaintiff, Dyer 297. | 
—_ And in all theſe and ſuck like caſes where the Law doth once 
Where, and in adjadge the party to bein Execation at the ſuit of che Plain- 
what caſe a tiff, if the Sheriff ſuffer him to eſcape, he.is chargeable far 
man ſhall hare che ſame to the Plaintiff in an Action-of Debt, or the Caſe; 
a new Execu- Dyer 306. 

tion or nat, 


—_— Ifthe Defendant die,his body beiog in Execution, the Plaio- 


hs 


— 


Sed. 13, tiff may have a. new Excention againſt the Lands or G_ 
x 44 G 


dS 
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of the Defendant 26 be pleafeth. - But the Phaibtiff whiles he 
hath the body of the Deferidant in Execution, can have oo 0- 
& ther Execution againſt his Lands or Goods, Cork 5,65,66,86, 


REPS 
| _— couu______ 


At $7, If a man have Lands in Execution by an E/egie, and he 

he be wholly evicted cut of it: in this caſe he may have anew 

_ Exccution eicher againlt the Defendants Lands or Goods, as 

= he might bave had before the firſt Execution, onely he muſt 

- firſt have a Scire facias againſt the Defendant, or he that Scire facias: 


comes in under him. Butif a man be evicted out of part of 
BE the Land, or for a time only, fathathe may take bis full Exe. 
wy cation by kolding it over afterwards; in this cafe he ſhall not 
ut have a new Execution, for a man ſhall never have a new Exe- 
NN cution by the Statute of 32 H 8.chap.s5. But incafe where he 
or is clearly eviQed out of all thar which he had in Execution, 
ay Co0,4.66;, A new Execution may be ſued againft apy man, 
wi who by Priviledge of Parliament ſhall be ſet at libercy,' $147. 5. 
7ac.chap.13. | | 
ml Tt is a Writ lying where a man hath a Judgement in the Fxccutiore Fu- 
arts County-Court,Court Baron,or Hundred-Court againſt Plxzin» dicii, Whar i: 
13. WW tiffor D<fendant, and the Execution is deferred infavonr of is: 
; him, then the party grieved' may have this Weir” ro haſten it, 
all, FNB, 120. 2 87 81 


e it, _— —— 
om ut Caay. XLIN. 


Own | | Of a Habeas Corpora, Diftring as Faraterum, and a 
Venire facias, Fo 


the \ F 1a facias- is a: Writ going: out of a Record, and Iy- Vis: they ate. 
ing where two parties plead,: and'come toifevpon the 
once I ſaying of the Countrey, for then eicher party may: havethis 
| rit direRed'to the Sheriff, ro. cauſe to) come. xxxiitj tawtull 
efU BW men of the:County to ſaythe truth upon'thar iflue.raken ; and 
Alc; W if they come not at the day of the Writ retorned;then ſhall-go 
; forth againſt them a Habeas Corpora, and then a Diſtringat, 
[210- W other Writs to bring them ip to try the matter ;: and:thele rwe 
laſt Writs are uſually granted thus, Nis priew 7aſtuiarit wour- 
? ; runt.&Cc; 

#7 


PET 
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1d:mptitate; Nomusts;  Moderata Miſericordia, 


What it is. 


What it is: 


yueribic 'and are: retornable after the time the Jadges do 


come their Circuit, and then are diſpatched by cheir Commil- 
fon of N:f prim,OldN B,y7. © 


| Cnhapy. X LLV. 
| Of an Idemptitate Nominis, 


”=_ is a Writ lying where a Writ of Debt, Covenant; or 
the like Aion is a brought agaioſt one man,or he bath en« 
ered into a Recognizance,or the like, and another man of the 
ſame Surname is taken or vexed in bis Body, Goods,or Lands 
by that means; in thiscaſe the party vexed, or his Executors 
aficr his death, if his Goods betaken, may have this Writ dire. 
Acd to the Sheriff or Eſcheator, as:the @afe requires foc his rc- 
lief,and if the miſtake he found, be (hall be acquirred: And if an 
Officer ſeiſe his Goods of Chattels, ſuppoſipg higa to be out- 
lawed where he is not, but another man of che ſame Name, or 


* thr Surname be nor well ſet forth z' in theſe caſes it ſeemerh the 


Writ lyeth, Finches ley,q5 4.FNB.387.Celw.8g,Dyer 85.Stat, 
9 H6.cb,q. 37 Ed.z.cha. 


Cre 


Q— 


Cnaye, XLV. 
Of « Moderata Miſericordia. 


I: isa Writ lying to relieve a man, where a man is extreamly 
and unreaſonably-actearced in the Court-Baron orCounty- 
Court, andithe Ameareemeat is: not affercd, ; And: by ghis the 
Jadges of the Court wherein the Action is broughe,/ ſhall have 


” power totry and judge of the reaſonablenefſe of the Amearce- 
ment Tearm ley, FNB,74.Co0,11:43. This iggrounded upon 
the Statute of Magna (arts, ch.14:; which is that a Freeeman 
(hall not be: amearced: for afauall fault,. but according to the 
meaſuce of the faulc, :and far a great faulg; according to the 
gromneſſe of chofaule, - 1/2 | rftar 


1179 DYE 77 1 4 ; ; 
Cnar: 


no 


X : c va "2g = - 
.' Latitabs Nomomittas , ..: 
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Cuapc XLVL 
Of a Latitat. 


T is the name of 3 Writ whereby all men in perſonal} ARti- whuc is is 


ons are called originally into the Upper-bench; and it 
hath the name from this, becauſe in reſpeR of their better 
expedition a wan is ſuppoſed - Zatirare (1.) to luzk, There. 
fore being ſerved with this rig, he muſt pur in ſecurity for 
his appearance at the day. Thersfore the form of this Wric is 
after the retorn, Nov eft inyentre in baliva, &c. at in curis 
noſtra coram nobis ſofficienter teftarum eft- quod prediftie, &c. 
Latitat & diſcurrit in Comitatu twa, Ideo 1ibi precipimm quad 
capiat predift. T. Si invent, 8c. & eun [alvo. Kc. Ita quod 
habeas corp ejues, Bec, | 


— — 
| ——— — —_ —— 


CHAP, X LVII. 


Of A Non Ott as. 


p +> _ Writ lying where a Sheriff doth retorn upon a wha iris, 


Writ to him dire&ed againſt a perſon dwelling in a Fran- 
chiſe, That he hath ſent-to che Bailiff of the Franchiſe, that 
bath the retorn of the: Writs, . nnd he hath made-biea np anſwer, 
or hath not ſerved the-Whic ;- in! thiscaſe the parry may bave 
this Writ to command the Sheriff eo enter upon he liberty, aod 
execute the Writ himſelf, which ocherwiſe be could nor do, but 


he would be liablexo an aQtion of the caſe, And io this Writ "a &ion of the 
che Bailiff of the Franchiſe is 1o be warned in, and if he come calc. | 


not ac the retorn of the Writ, thea all the Writs that go forth 
afcerwards in that ſuit ſhall be witha Non emitzas, Terms ley, 
Old N B.44 


t 


Na |  _ CHAP. 
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Ni priuc. Partitions facienda, 


What it is, 


| Whaticis. 


CHray.  XLVIILI 
of « Nifs prime. 


if prime is a Writ lyiog in caſe where a Jury; is 
A oolara and retorned before the Juſtices of ms _ 
Bench or the other, the one part or the other in the Sic, 
making Petition to bave this Writ for the eaſe of the Coun- 
erey# which is therefore called a N5/ prize, becauſe of theſe 
words in the Writ; For when a fait is begun in cicher of the 
Benches, or in/the Exchequer, and the parties in pleading 
vary in'a point of Fa, As1if the fuit befor raking of Goods, 
and the Defendant denieth it, then the Plaintiff is to main» 
rain that he-rook them, and then that iflue is co be joyned 
between them, which is to be tried by a Jury of. ewelye men 
of that County, where it is ſuppoſed the Fat is done, and 
thereupon a Writ of Yexire facies is awarded by the Judges 
to the Sheriff, ro warn four and twenty men to come by a day, 
out of which twelve arc to betaken to try that iſſue; And 
this the Sheriff is to execute and-retorn, And it the parties 
appear not hercupon, there goeth a Diſtrizgas to diſtrain 
their Lands by a day, if the Triall be not before by the Juſti- 
ces of Nifs prix, as alwaies it is, 'So that this is but a common 
2djornment of the cauſe, the Sheriff beipg commanded to. 
have the Jurors the next Term at Wofiminfter, Nifs priva, ſach a 
day, Vemrint 7ufticiary, &c.. The: Appendix to Fuftice Dadrig 
Freatiſe, FN B 240. OldN B gg. 1: 7 


Cnap. XLIX. 
Of a' Pertitione faciewda. . 


— 


His Writ lieth where two or more men hold Lands or Te» 
nements together jointly, or in common and undivided, 
which arc dividable by Law, and ſome of them refuſe to dis 
vide them ; in this caſe thereſt may enforce them to it, To 
ri 


bb Quo [ervitia,z&c. 27 


Writ to the Sheriff, who will thereupon by 4 Jury of the Baili- © _—_—_— 
wick divideit, Terms ley. I | 


—_— 


=: Ea L 


of a per Out ſervitia, Dnid Tus clamat, Duem 
bs redditum reddit, 


i +; is a Writ lying, where the Lord by Fine hath grant- Per Que ſervi- 
4 ed away his Seigniory to me; andthe Tenant will npt ate #4, Whar it is. 
tern; in this caſe I may have this Writ to compell_him to it: 
Terms ley, i” _ 
This is a Writ lying whete a man by Fine doth grant co me Luem reddi- 
a Rent-charge, or any other Rene that is not a Rent-ſervice, tum reddit, 
2nd the Tenant of the Land out of which the Rene doth ifſae What it is- 
- willnot attorn; in this caſe I may-baye this Writ. toenforce 
him to it, Terms ley. Oe Fas 3 | : 
It is a Writ lying where a man doth grant the Reverfion or uid Furis cla- 


remainder to me of his Tenant for life by Fine,and the Tenant ma,Whar iris. | 


will not attorn; in this caſe I may have this Wric to enforce 
him to it, Terms ley. | WRIT © 


—— 


— __———— 


Cnay, LI... 
= aÞcrambuletione facienda R at ionabilibns Diviſs,&, 


Td Wric lying where ewo Lotdſhips lie together, and Perambulari- 
ſome encroachment is made by one open ENG PENET 3 in this one facienda, 
caſe both the Lords may agree, and by.chis Writ the Sheriff ta. Whar it is. 
king with him the partics and neighbours may make. a:Peram. __. __ 
bulation, and ſet the bounds nr-ge/ were, before : But this ;,,,,nÞm - 
muft be by conſent, for if one refuſe, then, in this caſe the party divifis, What " 


d- ; 


grieved mult have'a Writ called a Rationabilipr Divifph: __ tis.” 


\ , * 
== - 3 - 36165 .435 + ? 4 £ « «71 WE: : 


{ 


uo Minus, 
Se. it 1s. 


uod it- 
= at it is. 


þ* - Ons Fare, 
; What 36 16+ 


mangwhar it is 


as. i - "_ a "wr ond ” - E348} 
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Crap, LII, 
Of 4 Quo HMinw, 


T- is a Writ lying inthe Exchequer, which any Fermor or 
Debtor to the Keepers of the Libetty, may have againſt 
any other for Debt or Treſpaſſe in the Exchequer, in the Of. 
fice called the Commot-plcas, by which the Plaintiff doth 
ſarmiſe, that for the wrong the Defendane doth to him, 'he is 
lefle able ro pay them their Debt or Ferm, And this doth give 
Jariſdition to this Court of Exchequer, to hear and deter» 
_ the bulineſle, which otherwiſe could not be done by this 
ourt, 


ts I — OO" OO "IIA Sat. 


ah, —_ a - 
F 


CHA P., LITE. 


Of 4 W; permittat, Dug Jars, eAameaſurement 
of Paftnre, Secunda Superoneratione. 


[7 is a Writ lying where ® man is diffeifed or put one of his 
Common of paſture,and the difſciſor aliencth or dieth ſeiſed, 
and his Heir entreth, and the Diflciſee die; 'in this caſe bis Heir 
(hall have this Wrie for his relief. This Writ alſo licth for relief 
co x man againſt him thathath levied a Nuſance apon. his Free. 
bold: Terms Hey, Finch gs. | | | 
This Writ lieth where Ihave Land, wherein znother. man 
challengerh common of paſture, of lace, within the time of 
memory, toeopforce him to ſhew by what Title he claimeth 
this Common, FNB 1328. | | 
This is a Writ lying where many have common of paſture 
ig the 'waſte or ground of another man, and one of them 
doth furcharge the Common, by on More. beaſts 
chen he oughe; in this caſe any one, or all the reft of the 
Commoners may have this Writ apainſt him, or one of them 


may ſne bim chat ſurchargeth, and all the reſt; for all the Com- 
moners maſt be PlaincifÞ 


or Defgndants in the ſuic; and 7 


Ny Sm no yy © | 


- 
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this means it ſhall be a0meaſured and fer down. how they ſhall 

takeit. And if any of them do afterwards break this order, the 

party grieved may have another Writ, called n Secynda ſuper Secunia fuper= 
oneratione, and thereby he ſhall recover Damapes, and the of.. 91erarjone. 
feeder ſhall loſe the valne of the Cattell, wberewith ke did har i is- 
ſurcharge, to the Common-wealth, as a forfeiture, Terms ley, 

F NB 235, See before Admeaſurement, 


” 
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CnaP. LIV. 
Of a 2no Warrants, 


His is a Writ lying for the Keepers of the Liberty, where Wha ic is. 
$ batb ho Title co a Franchiſe ( as having never any, . 

or having forfeited what he had) to recover it into their 

hands, and by this the party that doth claim the Franchiſe, 

is to ſhew by what Title he holdeth it, and if he appear not 

todo it, then the Fronchile is to be ſeiſed for them, Nomyne 

diſtri tion by the Sheriff, and then the party bath a time 

by a Replevin to avoid thar ſeifure, and if he do it not withe ; 

in the time, ther) he doth loſe bis Franchiſe for ever, and ; ; 
this is to be brought before the Juſtices of Afdiſe, or of Eyre: gar 

and if it be found the party do uſe it without Ticle, Judge- 5 

ment will be, that he ſhall be outed ; if it be found he hath a- : 

buſcd it, the Judgement will be that he thall forfeitit, If nei= , 
thergthe ſame Juſtices will allow it, and by this allowance be- 

fore them ,the Keepers of the Liberties are beund. But an ab 

lowance in a ſuit in the Common-pleas will not binde therh,.. 

Co0.9,23. Finchefley 332, 323. Cromp, In, 144, 145, Stat, of © © 
QnsWarrento, 18 Edi, | = 
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Of an Atﬀtion of Treffafſe. "= 
word Trefpaſſe in out Law is commonly taken for: a Whar ic is-- 


wrong or nee done by one man to another, And fo 
- Naz FYY ic 


_ 


280 | Ationof Treſpaſſe. 
How many ic is ſom=times againſt che parſon of a min; and ſometimes 
kindesofir agzinſt chat which is his. And both theſe kinds of wrongs do 
og Ws ſometimes lie in aot doing ſom2what a man ought to do, and 
- ſom2times in doing what a man'ought not to do, Theſe 
wrongs are alſo. ſome of chem accomparied with a kinde, or 
at leait wich a colour of violence, and ſo ne of them are done 
withoat any violence, and canfilt rather of matter of fraud or 
neglig:nce. For cem:dy againſt che laſt kinde of offences th: 
Aion of the caſe is provided. And of this we have written 
largely in ch,r3,c. Bar thz remady that is given for injaries 
done with force, or colour of force, is by this kinde of Aion, 
of which we are now ts treat in- this place, And ſo Treſpalſcs 
are either extraordinary and greater, or ordinary and lefle, 
The great Lreſpaſcs are killing ot wounding a man, palling 
dowa or firing of houſes or mils, or throwing down of Park- 
wals or pales, and fach like. The lefſer are the beating of a man, 
entring inco his Cloſe, taking away his Goods, or the like, Both 
theſe are alſo either to the perſon of a man, or to that which is 
his. Of chelefler wrongs done to the perſon of a man, there 
are four kindes, or five degrees, whereof we ſhall ſpeak in chis 
Menacing, place. Menacing or threatning '( Which is) where one doth 
rb Wha: Ehreaten to do another any hurt. Afſzule (which is) where 
-— "gh one doth unlawfully ſee npon and atcempt co beat another, 
Battery, What but'doth it not. Battery ( whichis ) when one doth unlaw. 
It is. fally beat another. Maim (which is) where one doth by 


Maim, What any violent a offered to another, take from him the uſe of | 


ke3 any of his principall members of his body, whereby his 
ſtrength is impaired, and he made more unfit to ſerve the 
Impriſonrhens Common-wealth, Impriſonment ( which is ) 'wherea man is 
What it is. * reſtrained of his ordinary and lawfull liberty, that he cannot go 
—_—_ 2bout his buſineſſe, as at other times. The wrongs that 
are done to that which is a mans (that is ) his Goods, they 
are co his Goods animate or inanimate, Animare, either rea- 
ſonable, as Wife, Childe, Servant, Tenant, Ward, or the 
iike ; unreaſonable, as beaſts, filh, or the like. His inaniaate 
good is cithec his Land or Plate, Houſhold-ſtuff, or the like, 


Theſe Treſpaſles are alſo done either with pretence of Titlesby 


Property. * Which the property is altered, or, without pretence, of, Title, 


They 
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They are 2V/ofaid to be locall (that is) arnexed to » place, 23 

cutting of Trees, Graſſe, digging of ground, or the like; or elſe 

they are tranſitory, as the beating of a man, carryirg away his 

Goods, ſpoiling of \Wiitings, or the like, Ard for remedy a- 

gaipſt theſe kinde of wrongs, this Action or Writ is appointed, 

PFincheſley 203. Coo. 1, pars of ku Inf, 57.126, O/dN B, 48, 

Cromp. Fur. 33+ ,-* bw 4 

The word Treſpas is ſometimes uſed for the Writ of Tre ſpas, Writ of Tre- 
which is wherc any Trefpaſle is done by one to another, which {P20c,Whar 
is ſuppoſed to be done with force and arms ; and by this the *'* 
Plaintiff ſhall recover Damages according to the wrong done 
robim; And the Defendant found guilty of this offence is 
(rigere jurs) to pay 2 Fine to the Keepers of the Liberty, and 
to be impriloned till he pay or compound ir, And this Writ 
mu#\ alwaies ſuppoſe the wrong to be donevi & arms, Finches 

ſley 198, 01d NB, 48. 

' All perſons, men, women, and children, not diſabled ro ſue Where, and in 
in avy Action, may, having ſuch a wrong done unto them,as for VÞ=t calc this 
which this Acton lieth, have this Action for their relief,  AFionlicth, 

- The Cburch-wardens of a Pariſh may bave this Action a» $c6. 3. 
eaioſt him that dath break or take away any of the Pariſh '". Inreſpe& 
Goods, belonging to the Church, as the Communion- Coup, of the party 
Table cloth, or the like, in the cuſtody of the preſent or for. '20gcd.and. 
mer Church-wardens, But no Pariſhioner can have this Aion _ Ag: have 
for theſe Goods, And for a wrong done to the Church, by nor,ang hn 
breaking the Bels, Wals, or the like, or co the Church: yard, : 
by cutcing of Trees, cating of Grafſe, or the like, be that is 
Parſon of the Church by Infticution and Induction, not the Church-war-; 
wy py” I, muſt have this Action, Bro.Trefþ.289, FN B dens. | 
90; 21 I1,”7:2, ; 

The Maſter of an Hoſpitall may have this Aion for the Maſter of an. 
Goods of the houſe taken away in his own, or in his Predecef. F*Pitall. 
ſors time, F NB 8g. 

- Executors may have this Action for the Goods" of the Te- Exccutors. 
ſtator taken out of their poſſeNlion, And ſo may the Ordi- 

nary for the Goods he hath as Ordinary, and are taken out 

of bis pofleflion. But otherwiſe it'is for the Goods taken away 

trom the deceaſed. And yet the Executor ſhall have an Aion 

of Treſpalle, 


/ 
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wife. 


Maſter and 


Servant. 


Jointenants. 


He that hazh 
the poſleſiion 


only. 


Herbage. 


Leflee for 
YEALS» 


- Treſpaſſc De houis aiþortatis in vita teſtatorir, FN B 92.117, 
Husband and 


For any the lcaſt beating or impriſonment of my wife, we 
together may have this Aſtian : Bur if it be ſuch a beating, ag 
whereby I loſe her company or ſervice, I aione without her 
may have this Action. So for any the leaſt hurt done to m 
ſervant, he may bring this Aion. But unlefle it be ſuch a harg 
as thereby I loſe his ſervice, I cannot bring this Aion, 20 H, 
7-5. 22 Aſſ. 16 H.y.11. Coo. 3.113. 10.130. 5.108. Old B, of 
Entries, 5 55. 

If two men hold Land jointly, and Treſpaſle be done upon 
the Land, one of them alone without his companion cangot ſue, 
forthe Defendant will avoid the ſuit by plea, 0/4 B, of Entries, 

15 $7. | 
"—_ Nor hath but « bare poſſeflion of, and nogood Title to 
Land,may have this Action for a Treſpafle done upon the Land 
ag2inſt any one that hath no righe, but not againſt him chat hath 
right, P/ow.431.546.3 H.6.32.12 E4.4-8.4 Ed.q,z3. And yet 


- he that hath a Righr or Ticle co Land only, either by Delcent, 


Condition broken, or a Leaſe made co him, and he hath not 
made his actuall Entry into che Lind ; in this caſe tie may not 


bring this Aion for any Treſpafle done upon the Land, Kets, i 


163. Plow. 144. 
He that hath bur the herbage of a ground, may bring thi 


. Action for wrong done to him in the grafle of the ground, 


bur not for cutting or ſpoiling the trees of the ground, Dye 
285. 5 H.7.10. | 

It hath been ſaid, That the - Leflee for years cannot have 
this ARtion againſt his Leflor for taking bis Cattell by way of 


- Diſtreſſe upon the Land, though there be no cauſe of their ta. 


king, Fincheſiey 199. 5 H.7.10. Broo, Trefþaſſe 220, But 1 
doubr of this. 


2, Inreſpet of All perſons male or female , lunatick, perſons pnder age, 


the perſon 


that doth the 
wrong, and 
who may be 
ſued in rhis 


and others that do any ſuch wrong, for relief againſt which 
this ARioa is given, may be ſucd in this Action, D. & 5, 
ch,25, Hob. Rep,176, Not only bethat doth the wrovg, but 
he chat isacceſlary co ic before or after the thing done, muy 


Aion, or not be charged as principall by this ARtien ; infomuch as he that 


doth-command, perſwade , procure or incite another to do 
a Treſpaſlc, 


OO — Co iiIEE————_ 
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Aftion of Treſpaſſe, 


a Treſpaſſe, before it be done, eſpecially if he be preſent at 
the doing of ic, or doth participate with it after it is done, is 
a Treſpaflor, and the party grieved may have this AQtion a- 
gainſt chem all, or any of them for it, {0. upon Lit. 57. Breoo, 


 Treipaſſe 113. D.& S1.25,12 Hi7.15. Dyer 244» 


And therefore if a man do a Treſpafſe to my uſe, and I 
do afterwards. agree to it, in this caſe I am a Treſpaſlor, and 
may be ſued for it, Broo, Trefþaſſe 256. So if I withonc 
authority had in the time of the warre as a Commiſſioner 
with others joyned to ſummon a man to appear before us, 
and then the other Commiſſioners without me had impri- 
ſoned, and- made him pay a Fine. It ſeems I ſhall be ac- 
counted a Treſpafſor in all this, Per ?uftice Fermin at Glouc. Maſter and 
Aſſiſes, 1649. If the Maſter lock a man up in a Chamber, Servant. 
and give his man the Key, and charge him to keep it, and he 
knowing of the unjuſt impriſonment, keep him there, he and 
his Maſter both may be ſued in this Aion for this. And 
yet if che ſervant knew not of it, he (hall not be charged, 0 
22 E4,4.45. And if a ſervant do a Treſpaſſe by the Maſters _ 
command, both of them may be ſued in this Ation. But if 
the ſervant do more then he is commanded, as if his Maſter 
ſend him to diſtrain, and he after he bath taken the Diſtrefle 
doth abuſe ir, or the like z in theſe caſes the Maſter ſhall not be 
charged for any more then what he gave command to do, 
but the ſervant ſhall be charged with the whole, 21 HZ, 7,21, 
Dyer 365. And if my ſervant of his own head, without any 
knowledge or command of mine doth a Treſpaſſe to another 
man, I thall not be chargeable with it, 13 H. 7.15. Kelw, 3. As 


_ if che Sheriff make a warrant to his Bailiff to arreſt the body, 


or attach the goods of 7. S. and che Bailiff atcach the Goods, 
or arreſt the body of 7. N. in this caſ2 no Action will lic a- 
gainſt the Sheriff, bar againſt his Bailift for this, 217. 74c.Coo. 
B, If many come to do a Treſpaſſe, and they are all preſent 
when the Treſpaſſe is done, and ſome of them do only look 
on, and do nothing, yet they be all charged as Treſpaſlors, if 
they do not declare their diafſent co it. Bur if ſome of them fall 
into the company accidentally,conrre; for they may not be ſued, 
Hob. Rep.pl.69, 

Oo If 
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If a Court orJudge of a Court meddle with, and admit of 
ſuits in matters Wherewith they have nothing to do, nor have 
colour of juriſdition, as if the Court of Common. Pleas 
meddle with matters of the Ccown, the Leer or Juſtice of 
peace with Actions between party and party, or the Court of 
2 Mannor with Land without the Mannor ; in theſe and ſuch 
like caſes where the Court, or Judge, or Juſtice of peace ſhall 
ſend out any Proceſſe or Warrant to arreſt, or do any Execus. 

-tion, and the party is thereupon arreſted, or any Execution is 
done, he may have this Action not only againſt the party, or 
miniſteris}!l Officers that do make the arreſt, and ds Exccution, 
but alſo againſt the judiciall Officer that doth ſend the Wartant 
or Proceſſe, But if theJudge or judiciall Officer have juriſdi- 
Qion of the cauſe, and do only miſtake in the manner and or- 
der of proceeding, as if in the Court of a Mannor where they 
ſhould plea by plaint, if chey do hold plea by Writ, or a Ca- 
pias is awarded in the Common: pleas without an originall, ot 
a Capias is awarded againſt a Duke, or ſuch a perſon againſt 
whom a Capias doth nor lie, or proceſſe doth iflue out in an 
unjuſt ſujc, and the. Sheriff or Officer dorh execute this, or a 
Juſtice of peace doth ſend a Warrant to carry a man to Goal 
tor felony without any information or examination; in theſe 
and ſuch like caſes the-party grieved may not have this Action 
either againſt him chat doth execute, or him that ſent the War- 
ranc; And yet it is ſaid, That if a Juſtice ſend a man to Goal 
without Examination, thac he may have.this Aion againſt 
the Juſtice, ML. 8. Jac. B.R. And yer if in this caſe the Proceſs 
or Warrant come from a Court of Juſtice, it ſeems.no ARi- 
ou will lie sgainſt the Jadges of the Court, for a Court can- 
not be ſued, But if a Juſtice of peace ſhall ſend his Warrant 
eo an-inferiour Officer to carry 7.S, to Goal, becauſe he doth 
not pay him's Debt of x! he oweth to him, or to £0. and 
che Officer doth execute this Warrant; in this caſe 1. S, may 
have chis ARtion againſt the Juſtice of peace and Officer botb, 
Coo. 10.The (aſe of the Marſoalſey, 8.6, 22. Afſ.64. Plow. 394: 
Kelw,129.98. A 
: If a Jaſtice of peace ſend « general Warrant to arreſt a man, 
30d exprefſe no cauſe in it, and the Officer execute it ; a 
| ; Hl 


a 
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faid this Aion will lie againſt the Juſtice only, and not againſt 
the Officer, «M.8.Fac. B.R. 

If the Sheriff have a (apias ad reondendum againſt me, 
and make a Warrant to his ordinary Bailiff to arreſt me, and 
he doth ſo, and the Sheriff doth not retorn the Writ z this 
A&ion will lie againſt the Sheriff, not againſt che Bailiff for 
this. But if the Bailiff which made the arreſt were the Bai» 
liff of a Franchiſe, con;re, 20 2, 7.1, 2 2, 7.22, If a Plaintiff 
in any ſuit bring an unlawfull Warrant to che Sheriff, and ſhew 
him the party, and require him to arreſt him or bring him a 
good Warrant, and (hew him the wrong party, and require 
him to arreſt him ; in both cheſe caſes che party grieved may 
have his Action againſt them both. So alſo for any thing done 
againſt the Goods of the Defendant by the Plaintiffs miſ-in» 
formation, Broo, Trefþ. 307. 99. Officer 8, No Adtion will 
lie againſt an Heir, Executor, or Adminiſtrator for a Treſpaſſe 
done by the Anceſtor or Teſtator,e Atio perſonals moritur cun 
perſona. 

A Servant og Ward may have this AQion againſt their 
Maſter or Guardian if they do abuſe them, 28 H. 6.35. IF. 
many men do a Treſpaſſe to me, I may ſue all, ſome, or any one 
of them at my pleaſure, Coo, 8. 159, If a man force another 
man to ſtrike me, or thruſt him upon my ground , for this 
wrong I may have this Action againſt him that did force, bur 
not againſt him that was forced, Hob. Rep. pl. 176. CMotes 
{ aſe, 2 Car. per Chief Baron at Sarum Aſſiſes. It I deliver 
another my Goods to keep tomy uſe, and he give or ſell them 
co a (trangerz in this caſe though 1 may have this Aion, or 
an Aion of the Caſe azainſt him, yer 1 may not have either 
of them againſt the ſtranger, Lie. $:#,70, Coo, upon it, And 
yet if my ſervant ſhall ſell or give away my Goods to a ſtran- 
ger, and he take them away without delivery of my ſervant, 
it is ſaid in this caſe I may have this Aion againſt the ſtran- 


- ger, Noy 111, 21 H, 7.39. But if one man take away my 


Goodsby wrong (that is) fo take them from me, as by bis 
taking he gets a property in them, and then he doth deliver 
them over to another ſtranger ; or another ſtranger doth 
take them away from him by wrong, ſo that he gers a pro- 
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perty in them; in this caſe it ſeems I may not have this A- 
Aion againſt the ſecond taker, Bros, Treſp.229. 2x H, 7.39, 
And yet it is ſaid that if a ſtranger buy my Goods of one that 
hath ſtolen them from me in a Market or Fair, knowing them 
tobe ſtolen; in this caſe I may have this Aion againſt him 
as well at againſt the thief, D. & St. 149. If one difleiſe me 
of my Land, and afterwards another difſeiſe him, or he make 
a Fcofment or Leaſe of it to another, and the ſecond Diſſciſce, 
Feoffee or Leſſee do treſpaſle upon the Land ; in theſe caſes I 
may not have this Aion againſt the ſecond Difleiſor, Feoffee 
or leſſee, asI may againſt the firſt Difſeifor, who muſt anſwer 
me all the Damages done by the reſt, Coo.11.51. 6.7.9. 13 H. 
7-15.10 H.7.27. ; 

If I have a free Warren or feeding in another mans ground, 
and the owner of the ground diſturb me, I may have this A- 
Rion as well againſt him, as 1 might have had it againſt ano. 
ther that did me Treſpaſle, 5 H.7.10, Dyer 285. So the Leſſee 
for life or years may have this Aion as well againſt the Leſ- 
ſor for a Treſpafſe done by him upon the Land, as againſt 
any other man, 5 H. 7. 10. So if a Feoffer having made a 
Feoffment to me upon condition, enter before the condition 
broken, and after the condition is broken,” and then he enter 
again ; in this caſe for his firſt entry I may have this Aion 
againſt him, 10 H,7,22, It a Hoe and Cry be levied without 
cauſe, and an Officer having ſome cauſe of ſuſpition arreſt me, 
in this caſe I may not have this Action againſt kim, bat againſt 
him that firſt levied it, 21 2.9.27, If a Lord diſtrain upon his 
very Tenant wrongfully, and the beaſts retorn to bis Tenant, 
it ſeems he cannot have this ARtioa againſt the Lord for the 
wrong, but he might have replieved them had they been im- 
poun ed, FNB 96. ; | 

This Aion will lie for a Maim, Impriſonment, Battery, 
or Affule done to. the perſon of another, For if another 


we Aba ns 
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have this ARtion, or an appeal of Maim, which I will, and 

by either of theſe I (hall recover Damages according to my 

hurt, But if the hurt be ſmall only, making a deformity in 

the body, 2s when the ear or noſe is cut off, or the grinding 

reeth put ont; in theſe caſes the party hurt hath no remedy bur 

by this Ation, Fincheſley 204, Stamp. 1.1.C. 44. Sec Exod, 21. Impriſonment 

18,19. & 22.5, If another man do unjuſtly impriſon me, or 

keep my Wife or Ward from me, I may have this Action, But 

for the further opening of this point of Treſpaſſe for an un- 

juſt impriſonment, that we may fer forth where an Action of 

Treſpaſſe will lie for a falſe impriſonment, theſe things are- to 

be known. - 1+ If a man ſhall lay hands upon me, and hold me 

in his arms, keep me in mine own or another mans houſe, tie 

me to a Tree or Poſt, put me in a priſon or ſtocks, or any o- 

| ther way reſtrain me of my liberty againſt my will, all theſe 

are Arreſts and falſe Imprilonments for which this ARion lis 

eth, Soif a known Officer hd bur ſaid, I arreſt you in the 

Kings Name, and had laid no hands on him, this had been 

an Arreſt, But if one do only bid me ſtand or ſtay, and fay Arreſt. 

that he doth intend or mean to arreſt me, but doth not lay 

hands upon me; or it one carry or detain me with my con» 

ſent, as a Boat-man in a Boat, Coach-man in a Coach, 'or 

the like ; this ic no Arreſt, nor will this Action lie for this. 

And yetif a Ceachman carry me further then I am willing, 

for this I may have this ARion, Coo. 9. 66.69, Br. F. Im- 

priſ. 37.10. 43 Ea. 3. 20, 2, The liberty of a man is much — 

favoured in Law, and therefore if any man reſtrain me there. 2s 

of without good warrant, and againſt Law, I may have an 

Adcion of falſe Impriſonment againſt him, which is in the na- 

ture of an AQtion of Treſpaſſe, FNB Trefþaſſe,in toro, 3. Then | 

a man is ſaid to be unlawfully impriſoned, when either there Wh<r< 2n im 

is no good cauſe for his impriſonment, or- he that doth im- _ - 

priſon hath no good Authority todo it, or having good: Au- be unlawfull, 

thority, hedoth not purſue it, or he doth arreſt at a forbidden "upon which 

time, or in a forbidden place, or the like, . But we ſhall handle this Aion 

this point apart, and ſhew at large where an Arreſt or Im- _ i 

priſonment (hall be ſaid to be unlayfull or nor, in theſe follow- £616. © 

ing caſes, | | ; Se&t.6.. 
O03 | 


Imre. 
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If I owe another man money, or have done him an Tre. 
ſpaſſe, and he of his own head without any Writ, impriſon 
In reſpe& of me, till I pay him him his debt, or till I give him a recompence 
thecauſe, or gr the Treſpaſſe; or if a man impriſon me cill I pay him 
end,& where, "... 
and why one Money, Enter into a Bond or Statute, or make a Releaſe, or 
may be impri- the like; in all theſe caſes this Action is given for my relief, 
ſoned, or not. Old B. Entries,z87 F NB 88. And yet ia caſe where I am 
For debr,&c. duly impriſoned by ſome legall Warrant, bur in a falſe or feign» 
ed ſuit, where no money is dae, or the money is paid, or the 
like; in theſe caſes the Imprilonment is lawfull, and I may not 
have this Action for the Impriſonment, 43 Ed. 3.35. If a man 
be wounded and like to die, any man may arreſt him that gave 
the wound, and he may be kepr till it be ſeen that the danger 
is paſt, Bur if he be kept after, an Ation will lie for this, 16 H, 
7.38. Broo.F.Imp.6. ; | | 
For ſuſpition — If one arreſt me upon a ſuſpition of Felony, when in truth 
of Felony. no Feleny is done ; orit there be any Felony done, there is no 
. morecauſe to ſulpeRt me then any other man in the world; 
in this caſe, and for this wrong I may have this Action, But on 
the other fide, If a Felony be done, or noiſed abroad to be done, 
and there be ſome cauſe to ſuſpet me more then another, and 
he that doth ſuſpe& me doth arreſt me, he may juſtifie it, and 
if I ſue him for it, he will avoid the ſuit, Bat for the opening 
hereof cake theſe things. 
1. One man may be jaſtly ſuſpeRed more then another of ; 
\ Felony, if either he be a ſuſpicious perſon,and generally thought 
\ tobe a thief, and doth live neer the place where the Felony was 
done, or the goods ſtolen befound in his hands, or there be Hue 
and Cry after ſuch a kinde of man, or if upon the Hue and Cry 
fly, or if he were ſeen neer about the time oc place, where 
vnd when the Felony was done, for theſe and many ſach like 
cauſes one may be ſuſpeRted before another. 
2, In this caſe he that hath caule to ſuſpeR, not another, may 
arreſt the party ſuſpe&ed ; for if I ſuſpeR another mao for 
the Felony done, and tell a third perſon of it ; inthis caſe this 
thicd perſon, albeit he be an Othicer, may not arreft bim upon 
my ſaſpition. And yet if haply upon my relation, he aiſo do 
ſuſpe& him, then he may arreſt him, upon his own ſaſpition, for 
| itis 


' 


6 > 
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it is a pripciple of Law, That one man cannot arreſt for Felony 
upon another mans ſuſpition. | 

3. He that dorh ſuſpeR, be he Officer or other man, may ar- 
reſt the party ſuſpeR of his own head, and without any War- 
rarit from a Juſtice of peace, But the common courſe is at this 
day to do it by the Warrant of a Juſtice of peace, and this now 
in reſpe& of the common uſage may be juſtifiable, Communis 
error facit 718, 

4. If the party ſaſpeRed will not ſubmit and yeeld himſelf, 
but reſiſt, the party that doth arreſt may juſtifie the beating of 
him ; and if it cannot be avoided in the apprekendingofhim,but 
that he muſt kill him, he ſhall not be puniſhed for it. 

5- The party that doth arreſt may juſtifie the breaking of 
any houſe to rake bim, afrer demand of the opening of the 
doors, | 

6. The party arreſting after the arreſt made, may briog 
the priſener co a Juſtice of a peace, Conſtable, or co priſon, 
at his choice, _ 

7. It hebring him and deliver him to a Conſtable, the Con- 
ſtable may jaſtifie the derainment of him. 

8. If the Conſtable after he is delivered to him, let him go, 
yet the Arreſt of the patty was jaſtifiable. 

'9. If it be an Officer chat doth bring the Priſoner to the 
Goal, the Goaler is bound to receive him, but if it be not an 
Officer it is ſaid the Goaler m:y chufe whether he will receive 
him without the A25:25mm of the Juſtice of peace: however 
( in my opinion ) as he may lawfully, ſo he ſhall do well to re-- 
ccive him inthis caſe. - 

0. If che Officer let the Priſoner go after he isdelivered to 
bim,it ſeems be that did firſt arreſt him may arreſt him again. 

x1.1f che Goaler will not receive the perſon ſuſpeR, becauſe 
be.is not brought by the Juſtice Warrant, the party arreſting 
maycarry him back, and tak courſe co ſecure him. 

12, If che priſoner be fick, he may keep him in his houſe 2 


. while, till he be fit to be carried, and if he be dangerous or de- 
ſperate, he may ſecure him a while in the Stocks, or manacle 


him, if need be. 


13, If the Conſtable arreſt a man for Felony, and he fy, . 


and . 


Murder juſti- 


fiable. 


Breaking a 
houle. 


* 
Em 
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and another man without command of the, Conſtabie arreſt 
bim, it hath been ſaid rhar chis Arre(t is unlawfall, Sed quere, 
for I doubt it, Broo. F. Imp.24.27. Treſpaſſe 9 207, 335+ 13 Ed. 
4.9. 7 H.4,3.14 1.8.1.27 H,8.23. Plow4o, 13 H.z.1o.5 H. 


7.4-19 Ed.4,9. 22 Ed.q.25. | 
Night-walk- Watchmen and Conſtables, and ſuch like Officers may arreſt 
ers. night-walkers that are ſuſpicious, and Keep them all night, and 


if chere be cauſe, as if they be dangerous, the Officers want 
help, or the like, put them into the Stocks wtull the morning, 
and chen bring them to a Juſtice of Peace to be examined, But 
if ſuch Officer ſhall arreſt and uſe me ſo without any cauſe 
of ſuſpicion at all, I may have remedy by this Aion, Sr. 5 Ed, 
3.ch.14. 4 H.,7.15. Coo, 9.68. | | 
By agreement, If Ibinde my ſelf co pay money, and agree that if I pay 
it not the Debtee himſelf ſhall rake and impriſon me till ] 
pay it, if he do fo I may have this Action for it, 28 Ed. 3.3, 
So if a Keeper ſuffer me ( being his priſoner ) voluntarily 
to eſcape, upon my promiſe that if I render not my ſelf a- 
gain by a day , that he ſhall arreſt me, and I do not, and 
chereupon he do arreſt me, I may have this Action againſt him, 
Coo. 3.44» | : 
Ward. | If Ibea Ward to one by Tenure, and he by himſelf or ſome 
other ſciſe me, and keep me, no Aion licth for this, P /ow.2 94. 
Broo,Impr.13, 21 H.6.5. Old B, Entries, 584. 
If one imprjſon me for a Fine impoſed upon me in a Leet, 


Fine. 
Except it bein caſe where the Lord can preſcribe ta impriſon 
_ for a Fine; in this caſe I may have this Aion. And yet 
regularly whereſoever a man is fined in a Court of Ke- 
To prevent - cord, he may be impriſoned, for impriſonment is incident 


hurt. eo a Fine till ic be paid, Brov. Impre 97, Coo. 8. Godfrey 
Mad-man. Cgſe, If a man be mad, and like in his fary co do mil- 
chicf to himſelf or others; in this caſe his friends may binde 

or ſhut him up to prevent ic, or if one be: like to be drowned 

or burned, any man may pull him up our of the fire or water 

| with violence to ſave him, no Action will lie for chis, Plow. 
To keep peace 18. Br, f, Imp.35.014'B, Entries, 555, So-if men be faghting, 
and prevenr Or abour cv fight, and like to kill one another, any: one. may 
murder. take and keep away one of them from the other, and' if need 
| , : be 
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belock him up in a houſe for-s reaſonable time, «ill the heat be 
paſt, ro'the'end that he may nor kill nor be killed, and no Atti« 
on Will lie for this, for it is juſtifiable, For the better underſtar- 
ding of this, take theſe'cales 2 

x. If rwo men 
to part them, 

2, And yet if inthis caſe a man ſhall uſe them more ex- 
rreamly then he need, or do any thing before there is need, 
for this he may perhaps be liable ro this Aﬀtion. And there- 
fore if an Officer ſhall apon a few hot words take one of the 
parties and put him in the (tockg, or if an Officer after an af- 
fray is parted and when no hurt is dong, ſhall carry oneof the 
affrayers to priſon, or when there is cauſe ſhall keep the af- 
frayer longer then is needfull, he may be liable to this Action, 
Broo.Im).3.- | 

3: It one be #bout to do a robbery, threaten to kill another, 
abuſe an Officer, or be taken in incontinency, or the like, the 
Officer may arreſt him, and carry him co a Juſticeto put in bail, 
or be ordered according to Liw. 

4+ If the Juſtice do nothing with him, yer the Arreſt is law- 
full by the Officer, 5 H.7.6. Broo, F. 
B. Entries 5 54 

If any men ride armed terribly, or avy InſarreRion be, all 
Officers of the peace and others in their aſſiſtance, may arceſt, 
i npriſon and diſarm chem, Broo.Treſp,184- 

If enearreſt meona Juſtice of peace Warrant, and I get g(cape. 
away from bim againſt his will, be may rake me again where- 
ever he can finde me, and juſtice it, So likewiſe may a Sheriff 
bis priſoner in Execution for Debr. And yer if che Sheriff 
ſhalf ſuffzr him voluntarily to eſcape, and afcer arreſt him 
again z this ſecond arreſt is unlawfull, and this ARion 
may be had for its otherwiſe ic is (as it ſeems ) upon a ſe» 


cond” Arreſt by a Juſtice of peace Warrant, Broo, np, 18, 


(00.3.44, 


A Jaſtice of peace may require any man to give ſureties Sureries of 
of the peace or good-behaviour, and if he 'rufule to'doc it, peace. 
may cauſe him to be impriſoncd, And if a man arreſted by 
the Wzrrant of a Juſtice: of Peace to: bring a man to give 


be fizhting, any man may ſtand between them 


Imp.20.13 H,7.10, Old 
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Ofkcers, 


Inreſpe&: of 


- cers for refuſi 


Surcties for the peace or good behaviour, ſhall refuſe to pur 
in Bail, the Officer without avy new Warrant” may carry 
him-to Goal; And if the Warrant from the Juſtice be co 
bring him before him, or ſome other Juſtice of the pexce. of 
the County, the Officer, not the priſoner, ſhall bave the 
choiſe ro what Juſtice of prace to bring him; if therefore he 
bring him to one he is not willing to goto, orif he refuſe, 
carry him to Goa), he may not have this Aftion againſt him for 
this, Cook 5.59. 01d B. Entries, 598. 59935 60. Broo. Trefpaſ: 
177.5 H,7.6. Gen 2 

A man may be impriſoneq, for divers other cauſes, and 
in divers other cafes, as for divers offences. done again(t 
the Common Law, as an Officer for negic& of his duty, an 
Officer or- any other for diſobedience or contempt to a Court, 
an Officer for making of a falſe retorn, and the like. And 
therefore if a man be duly impriſoned for any ſuch cauſe, 
he. may not have this Acqtton for this impriſonment. Bur if 
one be impriſoved for any other cauſe for which .imprifon« 
ment doch not lie, the party grieved may have this Aion, 
Bree, Impr.2.7. Alſo a man may be impriſoned for divers cau- 


fes, and in divers caſes, by Authority of divers Afts of Par- 


liament, as for Arrearages of Account before Auditors, in 
caſes of Witchcrafr, Forgery of Deeds, forcible Entry, Riot, 
Ront,unlawtull Aftembly, for lack of Diſtrefde tufficient, or 
refuſing to pay a Rate or a penalty for an offence done, Offi- 
to execute their Office, or to account, Ale» 
houſe- keepers for ſeliing Alc after they are fuppreficed, Offi- 
cers or others for not obeying the Ocders and Warrants of Ju- 
tices of peace in or out of Scflions, Fore-ſtallers, Regrators, 
Ingroffers, Rogues, and many others. And therefore in all 
theſe caſes where the Law doth warrant an impriſonment, and 
the party is duly impriſoned according to that Law, he may not 
have. an AQion of falle impriſonment againſt him that doth ar- 


reſt him,or for this impriſonment, 


Theo an Impriſonment is ſaid to be uplawfull, and aives 


the, Authority - thig-AQtion, when: albcit the cauſe' may! be good, yer x. He 
chat makes the. Arreſt doth it without any; colour of Au- 
thogity | at all, as: when a . Credicor-of his own. head withs 

| Out 


by which ir 1s 
done. 
- Sef-7- 
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ont Authoricy from any Coure (tial Arreſt the Debtor for 
his Debt. 'Or 2. If 'he have a coloar of Authority, [yet he hath 
00 good Authority :. as-:when a Court or Officer (hall give 
a power, not having it,'to Arreſt a mans body; or 2 Corpora- 
tion, without a Cultome, ſhall make a Law of imprifonmentr, 
and-under this Authority- a man doth Arreft, or a Conſtable 
ſhall Arreſt 2 ſcold, and put her im 'the Cucking-ftool before 
ſhe is preſented in a Courr, and he have a Warranc to do it. 
Or 3. Whena Court or Officer bath a good power, but doth 
not well makeir out, asif the Judges of the Common-Pleas 
by word, without a Writ,” command the Arreſt of a Debtor, 
or ſends a Writ without a ſeal; and'the Sheriff doth execute 
K; and yeta known Officer in a Corporation may Arreſt by 
his Mace without any precept. Or-/4; When the Authority 
| is well made forth, but it is-not well purſued and executed; 
| As when a'Warrant is made to three Conjunitin & Diviſim, 
and two of them do it, ir ſeems this is not. good,: but all or 
one of them may doiir, and this is good; or if the Warrance 


, 
n , be tocauſe oneto finde ſureties of the Peace, or to Arreſt him, 
* and the Officer do Arreſt him beforc he- require ſureties, and 
1 he refuſe it; So if the Warrant be co Arreſt him - if 
k he doth not give Sureties, and he do pive lureties, and \ 
c yet the Officer doth Arreſt him afterwards :' And yer it doth 
[- not helpin theſe caſes, if when the Arreſt is made it be, done 
» without Warrant, or without a good 'Warrant': if the party 
J- Arreſting do afterwards procure a good Warrant, this will not 
- make the Arreſt lawfull,-Co0.4.64.8.67. to H,y.17.26, Broo. 
b, Tresþ.339. 5 Ed.4.12, Broo, F.lep.17. Dyer 242.244. 14 H, 
ill 8.16. (00.9.66.344. Ludlows Caſe BR. 
id 1. Any other man as well as a Conſtable may arreft a man In reſpe& of 
ot out-lawed, or' ſuſpe& of Felony, and no Aion will lie for the party ar- 
To this, Plow, 49, Dyer 120, | — 
_ 2+ A'Warchmar® or Conſtable Ex officio, may arreſt ſuf- **** 
es pittovs perſons 'walking by night, and ſecure them, But 
He other perſons rhat are not Officers it ſcems may nor do ſo, 


\u- it _cherefore ſuch perſons ſhall do ſo, che party arreſted” 
the may have this Aion, Coo, 9.68, 4 H. 7.5.18. Star. 5. Ed, 
out 5/14. | } | 

Pp 3 3, Con- 
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In reſpe& of 
the party ar- 
reſted. 
Sc.9. 


3. Conſtables and ſuch like Officers, may Zx Officio arreſt 
perſons breaking the peace, or committing. lewdnefſe toge- 
ther.  Buc other men cannot do ſo, unlefle it be in caſe of an 
affray and danger of marther, to pare them, and keep them 2- 
ſunder only till the heat be paſt ; And therefore if 1 and ano. 
ther be fighting, and one that is no officer rake me and pur me 
in- the ſtocks, I may have this Action againſt kim, Fircheſley z 2.6 
Fit.Bar 202.12 H.q.18.Br.F.Imp.28. 

-4. If a Corſtable make a Deputy, and the Deputy arrcſt me 
in caſe where the Conſtable may arreſt ; it ſeems this is lawfull 
and not AcQtionable, 4.1 3-7Fae.B.R. Plelps Caſe. 

5. If -a Sheriff, Conſtable, or any fuch like Officer, in the 
Execution of his office ( being to arreſt me ) require others 
to aid him, and they do.ſo, I may have this Action no more 
2gainſt chem then againſt ; the Officer himſelf, for men are 
bound in :theſe' caſes to afliſt, Coo. 8.6. 5 H, 7.15. Breo, 
TreSpaſſe 335» TIT x 

6. A Juſtice of peace-himſcif may require any man to give 
ſuretics of the peace or good. behaviour when he bath cauſe, 
and it the party refuſe, he may himſelf arreſt and impriſon him, 
Bres,T refþ.177- ; 

Any perſon, Lay or Ecclcfiaſtick, but Barons and Peers 
( who are priviledged perſors )*may be Arreſtcd ; and for 
cheſe alſo, if a Sheriff have a Capras out of the Common» 
pleas to arrcſt ſuch a-perſon, and: be do arreſt his body, here» 
by tbe Sheriff may not be charged in this Ation , Fiers nou 
debet, fed faflum valet,. Coo, 8, 67. Brooes F,' Impr. 19, If an 

Officer having Warrant to arreſt another man,. by miſtake 
2rreſt mc; in chis ce. I may bave this Aﬀtion againſt him, 
and albeic the Othcer be led into this exrour by the miſinfor- 
mation of the Plaint:f or apy other, yet this will not ex» 
cuſe him, 7 rin, 38. Eliz.B.R, Cooks Caſe Kelw, I29.CH,s5. 


Zac. Goldſmiths (aſe. And if the Sheriff bave a Writ a+ + 


gaivſt 7, $. nd he come :0 me avd ask me 1f my name be 7.S, 
and I fay Yes, and then he fay, 1t y-ur oeme be J.S. I arrcit 
you at the ſuit of f, #.andhe do a:r4jt me, this arreſt. is un- 
lawfuil, and I may have this Action xn4inlt rm forit,-7rin,7. 


" J«c.B,R, And yetit the Sheriff bays + pioceiſe againſt one; of 


"iy 


_ 
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my name, and there is no diſtinguiſhing addition in the Proceſs 

whereby be may know which of us is intended, and che Sheriff 

arreſt me-in ſtead of the right man, I may not have this AQi-= 

on in this caſe againſt the Sheriff, nor have I any other remedy 

bur by an 1demptitate nominu, Bros, F, Imp.19. If a Warraoe , 
be intended againſt me, but my name is-miſtaken, and another 

name inſerted in the Warrant, and by this Warrant the Officer 

doth arreſt-me; in this caſe. I may have this Acticn for this ar- 

reſt, Bryoo.F /mp 38. 

It a Sheriff or ary of bis Officers arreſt a msn upon a Writ In reſpe& of 
after the day of the retorn thereof is paſt, this is uvlawful,and 'hcrime of 
the party arreſted may have this Action : And ſo ſome ſay the — 
Law is, if he doarrelt before the day of the Teſt of the Write, oO 
Co0.8,66. Dyer 242. Ard yetif amanbe arreſted on a Capias 
or a Latitat the morning of the ſame day whereon the Writ is 
retornablez it ſeems this is a good and juſt:fiable arreſt, Trim. 

3» 7 as, per two Iudges. 
2, It a Warrant of a Juſtice be to arreſt and bringa.man to 
the next Seſſions, »nj} the Officer do thereupon arrc& him 
after the Seſſions, this is an 'vnlawfull arreſt, Trim, g. 
Car,B,R, 
3. If one have a Warrant, to arreſt me from a Juſtice of 
Peace or the Sheriff, and before the Warrant is executed 
the Sheriff or Juſtice of Peace is diſcharged of bis Office, 
and the” Officer hath notice of it, and yet he do afterwards 
arreſt me upon this Warrant, in this caſe I may have this Ati- 
on, Dyer 41. | * By the new 
4, An arreſt may be upon 2ny day of the week, and upon a" _ £ 
any. part of che day or night; ard yet Jet the Officer fee to it, end 6 
forif he uſe to make Arreſts on the Lords day, or if he arreſt reſts on thar 
a Miniſter going to, or returring from the Church, 'or in the day, ſave only + 
Church, eſpecially. whileſt he is abcux the ſervice cf God ; this for F:lony, 
is.an cffence that was puniſhable in the Star-chamber,- and =_ " = 
is puniſhable by binding the c fender to the good behavicur *, profane of 
Coo.9.66, T rin, 3 Jac. per 3. Inflices, Stat,1., R. 2. Cb. 15. theday, are 
50 Ed. 35. | | . made unſaws 
5. If a Warrant be frem a Juſtice of-Peace directed roan Of: #9!) and the, 


ficer to cauſe me to finde Sureties of the Peace, and: 1 hear- hep or | 


Pþ 3 irg 
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In reſpet of 
the place. 
Sed. I. 


ing of it, do voluntarily binde my ſelf before-a-Juſtice'of peace, 
and have x Swper/edras frombim, and give norice hereof to the 
Officer, and yet he do afterwards arreſt me, I may have this 
AQion againſt him, Pelron de pare 20. | 


7. An Arreſt may be in any place, Charch, Houſe, orField, 


only let the Officer ſee to it, that he do it nor in the Church, ef. 


pecially that he diſturb nor the ſervice of God z for however - 


the Arteſt be good, yet the thing done is a miſdemeanour pu- 
niſhable, ſo alſo let him cake heed chat he enter not into ano. 


ther mans bouſe co make his Arreſt, when it is in a ſuit brought 


Eſcape 


Ia reſpe& of 


by a private perſon, and not in caſe of the Common-wealth, 


wherein one may juſtifie the encring into and breaking of a 
houſe, if a man cannot otherwiſe do it, And let him ſcehe do 
it Within his own Precio, for in theſe caſes he may make him» 


ſelſliable to this Action : And yet incaſe of Arreſt in another - 


mans houſe, the Arreſt is good, and the Officer not puniſhable 
for this by any Action of the party arreſted, but the Owner of 
the houſe may bring this Aion for his entry into the houſe, 
{00,9.66. 14 }ac.B.R. per Ch, Juſtice. 

. 2, If the Officer Arreſt a man ina Franchiſe or priviledged 
place ( within his Precin& otherwiſe ) this Arreſt is good, 
And yet the Lord of the Franchiſe may have an AQton of the 
Caſe againſt the Officer for intruding into his Franchiſe, Coo, g, 
66, Ch.7Fuſt.B.R. in 14 ac, | 

3. ln ſome caſes the Sheriff or other Officer may go out of 


* his County or PrecinA, as'the Sheriff upon the eſcape of apri. 


ſoner, or a ſpeciall Writ to remove a priſoner. But if # pri- 
ſoner be with his Keeper only in another County where the 
Sheriff hath not to do, and unleficit be in the cafes before ; this 
is an eſcape, and the priſoner may bave this Action againſt the 
Sheriff, Dyer 66. Allo the Juſtice of Peace may ſpecially com- 
mand an Officer out of - his Precin, and by ſuch ſpeciall com- 
mand an Officer may Arreſt out of his Precin, Broo: F, Imp. 
26. Weſtm.ch,1.34. -- 


If a Sheriff or a Bailift of a Franchiſe Arreſt me upon a C api- 


matter ſubſe- 4s 4d ReFpondendam, and afterward he do not retornt the Weir, 
quent to the 
Arceſt. 

*  . Set. 13. 


or do retorn him Now eſt inventus ; in theſe caſes I'may bave 
this AQtion,Coo.5,90.Kehv.z.66.b9. 3 H,q.11.; 167 


If 


= ———_ 
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If the Sheriff or his Bailiffs Arreſt me, and I am bailable Falſe retorn. 
and offer them ſufficient bail, and they refuſe ir, forthe im- Refuſe bail, 
priſonment afterwards this Attion lieth, Dyer 25. Plow,6o, 
FNBEr:. x 

If any Officer after I am to be diſcharged, havivg put in bail For Fees. 
or otherwiſe, Keep me, or having let me go, Arreſt me again 
for undue'Fees : I may have this Action for the detainment af- 
terwards, But for due Fees it ſeems the Officer may keep the 
priſoner till he pay them. <4 ; 

1t one after he hath arreſted me, when he ſhould carry me Keep the pri- 
to a Juſtice, or to 2 Goal thae I may be ina way of triall or _ from 
delivery, he keep meat his houſe, or in another place, unlefſe 
it be in 8 c+ſec of neceflity, and fo long as the neceflity (hall 
continue ; T may have this Aftion againlt him, K el/v,45. Plow. 

38. Broo.F Imp.:5. | 

If a known ſworn common Baily Arreſt me by a Warrant refuſe ro fhew 
from the Sheriff, and 1 ſubmit to the Arreſt, and defire fight his Authority. 
of the Warrant, and he will not ſhew it, nor dectare the 
contents of it ( that is ) ſhew the cauſe, at whoſe ſuir, and A 
for what ſumme, and in what Court, &c, I may. have this v2 
ARion againſt him, and if it be another Bailiff, he muſt fhew 
the Warrant it felf, otherwiſe the party arreſted may have 
this Action againſt him,  Bnt in'czſe where ] donot defire the 
fight of the Wartant, or do not ſubmit tothe Arreſt, but Arive 
to eſcape, in this caſe the Bailiff is not bound to ſhew the 
Warrant, or declare the contents of it, Coo,9,69. 6.55. 21 H.7. 

22.14 H.7.9. 

"it a Jultice of peace ſend for 2 man aÞcut-'a felopy, and No examing- 
then preſently ſend him to Gozl without any 'ex2mination ; rionof a Fe- 
it feems this Action will Ite for him apgzirſt rhe Juſtice of lon. 

Peace, 44,8, 7ac. B. R. If the Sheriffs Baily having Arreſted 
me upon an Execution, I pay the money and get a Swpere 
ſadeas" from the Sheriff ro diſcharge' me, and the Bailiff pre- 
tending he carmot reade the Swper/ed-as or the like, refuſe 
to deliver me ; I may have this Action againſt bim, 76w. - 

37 Eliz, Coo. B, Stringers Cafe, And by Juſt. Whithck at 
Glouc. eAfſiſes, 6 (ar. 13H. 75.16. 1H, 7.28. So if the 
Sheriff - himſelf afrer ke hath Arrcſied me, and I get and 

4 | ſhew - 


* - 


a... 
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- ſhew him,a Legall diſcharge, as a Swprrſadeas from above, 
- the Plaintiffs releaſe, and a, power from bim to deliver me; 


h2 ſhill nocwichitanding keep. me priſoner: ill, in this caſe 
I may have this Action againſt him, 2. 13 Zac, B.B. Withers 
; ,- Caſe, Fits Barre 2s 3- A | a. 
Battery and If one do wrongfully bzat or hurt me, or cauſe me to be butt 
Aſſault, by ſerting his dog upon me or the like; I may have this Aion 
Sea.13. againſt him, Fixcheſl:y 263. But for the further opening of this 
F paint tik? theſe followiog caſes, h 

Accidents. x, It one hurc m2 againit his will, or by accident, as at 


a Training, Tilt, Foot-bull, Fence, or other play,by the glance 


of an Arrow, calt of a Stone, or the like, I may have this A+ 
ion againſt him ; and yer if the thing done, be done by an 
_— un- unavoidable neceſlicy, wherein he that doth ic is no [waies 
aYoicavice faulty, asif herun upon my Sword, or Musket as I am about 
ro diſcharge it, and chereby hurt bimlef, or the like; for theſc 
things no Aion will lic, Hob. Rep. pl. 176. Broo, Tres}. 
178,294.10 Ed.4 6. So if one be forced to ſtrike meor thruſt 
upon me, I may not ſue him that was forced for this, 9 Ec,4, 
> 37+ 21 H.7.27. 
Ofkionn 2, If one make but an afſaulcupon me firſt (and what an 
wrong., aſſaulc'is we bave ſh:wed before, and (ball do afcer ). I may 
then beat him; andJaſtific ir, but T may oot wound him, and it 
is not materiall in this caſe whether I bein any eminent danger 
ornot, 01d B,Entri:s 644. | 
In defence of 3- It one go about to enter into my houſe, or to take, 3» 


*.- ones Houſe way my goods againlt my will, I may in defence chereof gent- 


and Goods. * Jy, put him back, and if rhar will nor do, 1 may beat, him and 
| " Juſtifie it... So ir ſeems if a man have taken my goods; I may 


preſently retake them, andif he will not deliver them, do as + 


before. But if a man go about co (top or tucn my water- 
- courſe, or encer into my clole againlt my will, I my. not make 
Chis reſiſtance, And yet in theſe caſes I may moliter manu in- 
poxere. upon the Treſpaſſor, to. keep him off, and juſtific this, 
Curia Paſ. 7 Jac.B.R,O1d B. entries, 554-553, 14 H.7. Baron 
Hengen at Glouc. Aſſiſes, 17 Car. 
4. A friend alſo may juſtifie the beating of a ſtranger in the 
defence of the life and perſon of his friends asa ram tor, Þ 
Husbaad, 


Cr AE Iannonhs, 
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Husband, a Husband for a Wife, a Father for a Childe, a 
Child for a Father, a Servant for a Maſter or Miſtreſſe, but not 
a Maſter for a Servant ; and in theſe caſes they may diſarm him 
that doth make the aſſaulr, till che heat be paſt, Bros,Tre#þ,z7. 
Old B, Entries 553.554 
5. Albeirin cheſe caſes the beating of another is juſtifiable, Wound, whar. 
yet the wounding, that is, the breaking of the flzſh an4 lecting 


- ont the bloud is not juſtifiable, 16 E4.4.11, 21 H.8,39.27.Kel, 


92.9 Ed.q.28, Broo,TreiÞ.37. 
6. Moderate corretion may be given to a Rogue ac. Rague- 
cording to the Statute, and no Action will lie for this bat- 
tery. | 
nf A Maſter may give moderate correQion to his Apprentiſe, CorreQion of 
Scholar, or Servant, and no ARton will lie againſt the Maſter — 
for this ; but if the correRion be exceſſive, this Aion will lie, <2 &6 
Bros.T refþ.z5 3.349. Old B,Entries,55 5. 

8. If any man arreſted upon a Writ, or for Felony, ſhall Oppoſers of 
not ſubmit 'to the Arreſt, but reſiſt, and there be no other re- Authority. 
medy, they that arreſt may beat or wound him, and if any 0- 
thers ſhall go about to prevent the Arreſt, or after Arreſt to re- 
ſcue the priſoner, they that make the Arreft may juſtifie the 
beatiog of the oppoſers, 5 H.7,5.4 H. 7.18.21 H.7,39. 2 Ed. 

4.6. Fitz, Corone 263, | 

9. If two be fighting together, any man that ſtands by may go 
berween them, and do his beſt ro part them, and juſtifie this ; 
but he may not juſtifie the beating or hurting of either of them, 
unlefle he do firſt beat or ſtrike at him, Per Inf. [ones Lene Aſc 
ſpſes at Glone,5 Car. 

Io- If a man trouble a Congregation ar Nivine Service, the 
Miniſter or any other for him may 3s it ſeems lay hands upon 


. him, and put him out of the Church,and juſtific ic, 0/d B, En- 


Iries's 5 4+ | 
If another man do uplawfully ſer upon me, attewpt to 
beat me, ſtrike at me, though he do x hic me, or hold A 
up his weapon to ſtrike ac me being within his reach, thruſt 
or puſh” me, caſt ſtones at me, though. he do nvr hit me, 
caſt drink in my face or upon my clothes, beſet my houſe, 
tear my clothes, or the like, this is an affznic for which I 


Qq ruay 


—— 
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Menace and 
lying in wait. 


Violence of- 
fered to a man 
in his Wife, 
Childe,Ser- 
Yant,{Fc- 


may have this Action,' So if one ravith me being a woman, 
this is a foul Aﬀaulc and an Impriſonment alſo, for which I 
may. be relieved by this Action. Bur if one offer to take 
away my hunting-dog from me by force, or ſtrike at me at 
a great diſtance, ſo that he could neicher hit me nor put me 
in fear of being hic or Rrickeo, or if one ſtrike at-me, hurl 


ſtones at me, or do any ſuch like a& as before, merrily or . 


accidentally, and not purpoſely and ſeriouſly, in theſe caſes 
and for theſe cauſes it ſcems no Aﬀion will lie , Finckeſley 
29. 40 Ed.3.40, Broo, Treiþ.336.236 9 Ed.q.26. 22 Af.60, 
OldB.Ent.552. | | 

If one dothreaten me to ty face or behinde my back, to 
kill or beat me, or lic in waitand watch to do fo, infomuch 
that I dare not follow my bufinefle as at other times, and 
I have any ſpeciall loſſe by this, I may have this Action for 
my remedy, But if he threaten only to. ſue me or the like, 
or if I have no ſpeciall lofſe by the threatning ; no. Aﬀion 
will lie for this, 18 Ed 4.28, 1o Ed.4.28. 7 E4d.4.24. 3 H,6.18. 
And yet if a man furieufly purſue me, that I cannot avoid 
him, having fled from him as far as Ican T may then threa- 
ten to kill him, it he will not depart, and. juſtjfie it, Broo, 
Treſp.28, 

Thus we have done with the Treſpaſies that are done 


toa mans own perſon, now we are to ſpeak to the Treſpaſ-. 


ſes that are done to him in that which is his, that is, his 
Wife, Childe, Servant, Tenant, Ward, Houſe, Land, Goods, 
or Cattell. 

If one carry or keep away my Wife from me againſt my 
will, I may tiave this Aion, and yet if my Wife be like to 
be drowned, or be ſick, or otherwiſe in eminent danger, 
and another take her up and bring her home to my houſe, 
or any ſafe place to ſuccour and preſerve her, or if one at 


| her requeſt cake ber up and carry her from a Fair, to eaſe 


her; no Action will lie for either of- theſe things, So it 
is faid if I abuſe my Wife and aFriend. take ber: and carry her 
to ſue out a Divorce, or to have a Warrant of the peace 3gaini 


the Husband when there is cauſe, that for this I may not have - 


this AQtion, /ed 2rere of this, 21 H,7.27. 9 £4,4.33- FNB 
| 9I, 
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g1,O01d4B. Entries. 59 3-20 H,7,2. So if one. take or keep a+ 
way my Ward from me being his Guardian, or my Son and 
Heir, knowing it to be ſo, I may have this Action. So if one 
rake away my Son or Daughter z So if one threaten or lie in 
wait for my Servants to kill or maim them, that they dare not 


- follow their bufinefle, or maim or hure my ſervane that he doth 


nor can do me the ſervice he did formerly, whereby Ifhave any 
ſpeciall lofſe, I may have this ARion for remedy againſt this 
loſe. Bur if the threatning be only co ſhe my . Servants or 
the like, or whatever ir be, if 1 have no ſmall lofſe by ir, no 
Aion will lie for it, O/d B. Aptries, 552.20 H.7,5. 9H. 
7.7. Breo,T reſp. 388. 609. So if one take or keep away my 
Servant from me, knowing him to be my Servant, And ſo 
likewiſe it is if one threaten my Tenants at will, ſo that they 
depart from my Lands, and I have any ſpeciall loſfe thereby, 


I may have relief by this Aion. But if my Lefſees for life or 


years be ſo threatned, no Aion will lie by me for this thregt- 
ning, 0/4B Ent.569.593-582.583. So if I be a Goaler and 
one take away my priſoner from me, 'or I be a Lord and one 
take away my Villain from me; or I be a Souldier and have 
eaken a prize in war, and another take ir from'me; I muſt have 


, this Aion. 
It any man Enter into, burn, or break my Houſe, pail Wrong done | 


down or break down my Wals, or break or carry away 
my Wainſcot, Doors, Farnaces or Windows of my Houſe, 
enter into my Orchard, Garden, Cloſe or Lands, and 
treade, eat, plow, root up, cut or ſpoil the Corn, Graffe, 
Wood, Hedges, or Trees thereon growing, or rob me of 
the Fruit of my Garden or Orchard, ſet up pales or a Fold 
in my Ground, digge or carry away my Land, Coles, Mines 
or Stones, fill my. Ditches ; If one dig, root up, break or 
take away my Poles, Hedges, Gates, Pales, Fences, or if 
one break, ſpoil, or take away my Money, Plate, Corn, 
Grain, Cheſt, Houſhold-ſtuff, Wood cur, Weapons, Ship, 
Boat, Wain, Writings, Bottles, Wool ſhorn, or the like 
Goods, or unlawfully Diſtrain any ſuch thing of mine, or 
abuſe ic after it is taken as a Diſtreſle, or- ſuffer his Goods 


Qq2 | ro 
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In reſpe& of 
the caſe, and 


where this A- 
Qion will lie 


for luch a 
thing done 
Or Rot. 


Se. 15. 


eo lie in my Houſe or npon my Ground Damage telanc ; I 
one kill, bear, hurr, chaſe or take away my Catrell, Hound, 
Hawk, Maſtif, Pheſants, Partrioges, Poppinjayes, Thruſhes, 
or the like, being tamed and uſ:Dg my Heoufe, pull or ſhear 
my Sieep, ſtrike my Horſe in travel}, and by that means 
it throw me down, take away Goods waived, or an Eſtray 
or Felons Goods, belonging to me, or unlawfully Arreſt or 
Diſtcain my Catcell, or abuſe them being Diſtrained, or ſuffer 
his Cattcil to be upon my Ground Damage: feſane, If one kill, 
hurt, or take away my Deer, or ary ſuch like Beit, my Cecks, 
Hens, or my Partridges, or any ſuch like Fowl, whileſt it is tame, 
and uſing about my Honſe z my young Pidgeons or Hawks ont 
of tteir neſts or boxes; If one hunt in my free Watren,deſtroy 
my Fiſh, or diſturb my Fiſhing, hinder me in my Fold of my 
Catcell, put any thing in the water I uſe for my ſelf or my 
Caccell toinfeR ir. If one doſtop Ditches, and thereby or os 
therwiſe cauſe the water to overfiow or run over my Ground, 
take Wine out of my Bottles, and put water in the room, dig 
Trenches overthwart the way to hinder my going to my 
Ground, or let out the water out of my Mill-pond that I can- 
nor grinde, break or cut my Sluces, or the head of my Pond, 
and let out my Fiſh; or break the head of another Pool, 
and ler ſo much water into my Pond that it doth overflow,and 
the Fiſh do go out 3 If any man take away my Tithes being 
Parſon ; In all theſe caſes before and ſuch like caſes, I may have 
this AQtion for my remedy. Z 

It is ſaid alſo that for taking exceſſive Toll of me, by a Mil- 
lacd, I may have this ARtion, and that if one diſtutb me in 
the taking of Toll in a Market or Fair where it is due, I may 
have this remedy, Broo, Tre5þ.41. and FNB TreFfþaſſc in tots. 
BroocTreſp, in toto. Old NB, TreSpaſſe intots. Coo.9.112. But 
for this ſee more afterwards, If a D-viſe: of a Term or 
Goods, enter into the Lands or take the Goods befcre the af- 
ſent of the Executor, he may this Aion agaiaſt him, Broo, 
Trefþaſſe 25. 

If I have a Fiſhing or a Warren in another mans Ground, 
and che Owner of the Ground or another, take, hoot, kill 
or deſtroy my Fiſh or any Game, I may have this _—_ 

. or- 
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for my relief, 12 H.8. 3, Ketby.3o, If I have Fiſh in a Trank 
or Pond, and a ſtranger take them away, I may have this 
Aion againſt him. If I have Hounds, Spaniels, Maſtiffs, 
Greyhounds or ſuch like uſefull dogges, and any man take- 
chem fron me, or hurt them with me, I may bave this Action 
2eainſt him, Hob, Rep. pl.363. 12 5.8 3.18 H.8.2, And yet Matters of 
it one have a dog that doth uſe to kill my Conies in my War- Pleaſure. 
ren, or 3 Hawkthat doth uſe to kill my Pidgeons about my 
Pidgeon-houle, and I kill him ; no Action will lie againſt me 
for this, S* Per fivall Wilonghbies Caſe, BYooeT reſp. 387, Mad- 
harft Caſe, M.2.Jac. 

If I have a Deer, Hare or Cony, or any ſuch like beaſt, Wilde Beaſts 

a Pidgeon, Swan, Hawk, Feſant, Partridge, Parret, Black- 3rd Birds. 
bird, Thruſh, Popinjay, or the like bird that is tame and doth 
uſe Houſe, and any man do take chem from me, and hurt them 
with me, I may have this Action. But if any man take any 
ſuch creature whileſt it is wilde, no Action will lie for this, 
nor if once they were tame and after become wilde again. 
If one take aw3y my Hawk in flight, or my Deer out of my 
Warren whileſtI am in hunting of him, I may hav@his Aion, 
12H 8,3,3H 6.518 H.S.2. Broe, Treſp.407215. Hob, Rep, 
1.363. "7; | 
y if one come into my Warren or priviledged place, though 
it be nor my Ground, and there bunt, Kill or take away 
my Game of Fiſh, Beaſts or Fow], or kill my Conics in my 
own Ground that is no Warren; I may have this Action a- 
2ainſt him: And if a man ſpring a Feſant in his own War- 
ren, and it fly into another mans Ground which is no War- 
ren, he may enter the Ground and take the Hawk and Fe- 
ſane: but if they fly into another mans Warren, there his 
entry is a Treſpsſſe, But if one kill my wilde Hares or Conies 
out of my free Warren and out of my Ground, I can have 
no Actionfor this, 12 H.8,3, Kelw.2o. FNB $7. 38 Ed.3.10,. 
Broo, Trep.111, 

If a mans Goods or Cattell be in my Houſe or Groood Damagefeſane - 
Damage-feſant, albeit it be againſt the Owners will, and 
without his knowledge, yet 1 may have this Aion for the 
Treſpafſe , or Diſtain them Damage-feſant at my chile, 
. Qqz Kelp, - 


_ 


| 
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Chaſing of 
Carell. 


Goods con- 
founded that 
cannet be 
known. 


Tenant at 
will. 


Waſte. 
Goods deliver - 


out takinginto 
a mans band. 


Kelw.z. 13 H.75.18.014B.Entries 570,571. Asif a Leſſee of 
my Houſe ſuffer his Goods a longer time then is reaſonable, at. 
rer his Leaſe is ended, I may diſtrain them, ſome ſay I may al. 
ſo brivg this Aion againſt him : but it is beſt to make anen. 
ery firſt, 13 H.7.9, Andif theowner of the Cattell enter and 
take them away before he have tendred amends to me for the 
Treſpaſle, this is a ſecond Treſpaſſe for which I may have this 
Aion alſo, 21 H.7.27. If a ſtranger pur in his beaſts into the 
Common where I have common, I may not have this Aion 
againſt him, bat I may Diſtrain them Damage-felant, Coo. g, 
I12.15 H.7.13. 

If a man himſelf or with dogs chaſe or hunt my Cattell in 


mine or another mans Ground, I may have this Action ; and 


yet the owner of the Ground wherein my Cattell are doing 
Treſpaſs,may gently by himſelf or bis Dogs chaſe them out,and 
juſtifie it. But if he doe them hure thereby, this Aftion will lie, 
Hill.16, Jas. B.R. Per three Iuſftices in Burges Caſe, AM, 5, 
Tac, B.R. Glovers Caſe, Coo, 4.inTerringtons Caſe, Broo, 
Tresþ.421 Tm And if ones Pigs be in my Ground, 1 
may chaſe out With a Dog, if Ido not hurt them, H;1, 
I 6 7ae,B. R. | 

If a mans Cattell be in anothers ground doing Treſpaſle,the 
owner of the ground is not bound to put them in the pound, but 
may put them out, and if they be therehy loſt he ſhall nor an- 
ſwer them, «M.5. [ac, S. Chr, Hudſons Caſe. 

If a man take my Corn and put to his, ſo that it cannot be 
diſtinguiſhed which is his and which is mine, and then I cacry 
away all, it ſeems this Ation will not lie againſt me for this, 
22 Car, at Glouc,eAfſiſes, per Sergeant Wilde. 

If my Tenant at will of gy Land do commit any voluntary 
waſte, as burn the houſes, or the like, I may have this Aﬀion a- 
gainſthim 3 But otherwiſe it is of a negligent or permiſſive 
waſte, (00.5,31. Dyer 171. Lit.Sett.71. Broo,Trefp,362, And 
if ſuch a Tenant cut under-wood, not timber, at ſeaſonsble 
tiates,or having a Mine, dig and fell chere, no Aﬀtion will lie for 


| ed upon truſt, either of theſe things againſt him, Broo.Treſp.327» 
. or Come Witte 


Regularly Where a man hath my Goods by my delivery 
upon a Truſt, as when I deliver to another my _— ro 
cep, 
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keep, or I deliver Goods to a Carrier to carry, or the like, 
if he convey or keep them from me, or ſpoil, or {ell ther, 
or negligently ſuffer them to be ſpoiled, 1 cannot have this A- 
ion for my remedy, but ſome other Aion, Cook 5.14, 
2 H.7.11. 16 H. 7.3. And yet if my Shepherd willfully de- 
ſtroy my ſheep, or my Butler willfully ſpoil my plate, or I de- 
liver my Cattel to one to plow.or compaſle his Land, and he 
kill them g in theſe cafes I may have this Action againſt him, 
Coo.5.14.31. 2 H.7.11, Broo,Treſp.343.327.295.72.Lit. Sets 
72, So if another do it by the Licenſe of ſuch a perſon. And by 
theſe caſes it ſeems this Aion ſhould lie agaioſt che Carrier in 


the firft caſe, Sed quere. If I be a Taverner, Mercer, or Draper, 


_ and my ſeryant uſing to ſell my Goods give away my Goods, it 


is ſaid, I may not have this Action nor any other againſt che ra- 
ker, bur muſt take my remedy againſt my ſervant, Bros, Tres. 
205. Sed quere of this. It my Wife convey away my Goods, 
and I die, my Executor may not have this Action, but muſt have 
ſome other remedy, A. 8. Tac. Go. B. If one give meleave to 
put my corn in his Barn, and I agree that he ſhall keep the key, 
and he ſcllthe Corn; it is faid I cannot have this Action a- 
ezinſt him, but ſome other, By Serjant Wilde 22 Car, at Glonc, 
Aſſiſes. 

If my Goods happeh to be in”an Executors hands a- 
monegſt-the Tcftators Goods unawares of the Executor, no 
AQion of Treſpaſle will lie againſt him for this. Bur after 
notice given to the Executor, and a Demand of the Goods, 
and refuſall, ſome other Aion will lie, 21 H. 7, 27. Broo, 
Treſp.311. 

We bave ſhewed before that this Action will lie for the 
owner of a howſe againſt him that ſhall take away or ſpoil 
any of the incidents of his houſe , as Furnaces, Doors, 
Wainſcots, Pale, Graſſe, or the like, And for this it is to 
be known, That all thiogs that are annexed and faſtened to 
a Houſe by Nails, Scrues or Pins, or by morter-or ſtenes, as 
Glaſſe, Wainſcot, Tables, Shelfs, Vanits, Furnaces, Doors, 
Locks and Keys, and the like, are fo inſeparably incident co 
the honſe, that be they part on by whomſoever, they cannot 
be taken away by the Leflee for life or years _—_ or 
after. 


Incidents of a- 
houſe. 
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after the end of his Term, but he mult fubje& himſelf ro this 

ARion, but he that hath any <ſtace in-Fee-fimple or Fre. 

tail of ſuch a houſe may plack it — will, and ſo may 

a Loflee that holds it for life or years, Without: impeachmert 

of waſte, 21 He7.26. Coo, 4.63. 21 H.7.13. See more in Pro. 

pert), Ch.17. 

PT WF If a man do voluntarily take away my Gooda or Cattell, 

away TE and keep them till 1 pay him money, either without colour 

goods, and Or With colour, as under pretence that it is his Hariot, Waif, 

where aman or Eſtray, When it is not ſo, this Aﬀtion lieth ; and if he will 

may take his not reſtore them till I pay money or Bond, I ſhall have a 

carre! or g00ds .compence for it all in Damages in this Action , Bros 

man, Or not. Treſp. 3 54. CM.S, Car. B.R. ( annons Caſe. So if a man ſhall 

Se&. 16, any way take away or ſpoil- my Goods, 1f a man drive my 

Cattell into another mans Ground, I may gointo the Ground 

and fetch out my Cattell, and yet by this I am a Treſpaſſor to 

the owner of the Ground, and for this he may bring this ARi- 

on 3gainſt me,. and ] muſt cake my counter-remedy againſt him 

that drave them in, D odridg in his Treatiſe. 21 H,q.27, D, & 

$t, 34. Coo.1. part 54. Bur it the owner of the Ground driye 

my Catcell or carry my Goods without Authoricy into his 

Ground, I may ( eſpecially in a freſb purſuic) go into his 

Ground and fetch them out, and for -this' he can have no 

Acton againft me, and- yet in this caſe I may not go into his 

peed 55. dwelling houſe ro take my Goods again, nor had the Goods 

nx beendelivered by me could I haveentred into his Clnie to 

take them again, 21 H,6,39. 9 Ed,q,z5.Trin.18.1ac,B.R. Old 
B, Emtries 5G1. 

If one Cattell in. drift break away into my Ground, where 

the Incloſure is good, or into my houſe the Door being open, 

the Driver may tetch them out, but I may bave this Aion 

for the Entry, being a Treſpaſſe, Breo.Tre#p.321. If Ibedri- 

ving Catcell co Pound, and they eſcape into another Pariſh, 

or another mans Ground againſt my will, and I do preſently 


fetch them out, no Action will lie againſt me for this, Bros. 


Tre#þ.335. | | 
| oy hereſoever I may jultifie the taking of my Cartell, I 
may jultifie the taking of cheir young ones, if they have 
any, 


— 
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H, 7.9.14 He 8.1. 9 Ed. 4. 35. And albeit 1 did command 
| | - As & 7 ; | 
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any, Broo, Trefþ.323. If one take away my Goods from me, 
I may then preſently take them from him and juſtifie it, Ke/w, 
62. Broo. Treſp, 185. Andif I deliver to one Goods to deli- 
ver to me on requeſt, and he deliver them to another, it is ſaid I 
may take them away from him, 21 H, 7,13. Broo, Tres. 
118.186. | : LF; 

If my dead Goods be in danger of ſpoiling, as my Corn in 
the Harveſt, and my Neighbour out of- his good will doth 
take ic up, or bring it to his own or my Barn; or if he trench 
my Medow where need is, and doth mend it, or if aſtrangers 
Cattell be in my Corn, and he drive them our; in all theſe ca- 
ſes, and for theſe things done without my leave, I may have this 
ARion. And yet if my own; Cattell be in my Corn, and ano- 
ther man drive them oar, no Action will lie for this. If a bouſe 
be on fire, I may take any mans'Goods out of the houſe or fire 
to preſerve them, and no Aion will lie for this. And if my 
Horſe be tallen in a pit, and in danger, any man may juſtifie the 
pulling of him out of che pit, Kelw.88, 2 H. 6.37. 21 H, 7.27; 
12 H.8.3.15. $ E4.4.35.13 H 8.15. 

Tf a Ship be in danger'oof drowning, the Mariners may caſt 


put the Goods to ſave men and juſtifie ir, So when a houſe is, 92d, 


on firc the Neighbours may cake out the Goods to preſerye 
chem, D-ffins Caſe, 6 Jas. 21 H. 7.27. If one aflaule me with 
a weapon, Imay (it ſeems ) take away his weapon and deli- 
ver it to a Conſtable to keep the peace, and juſtific it, NV B, En 
gries , G5 ls | . 

It as rule that no man may enter into my houſe or ground 
without my authority or licenſe, or authority of Law. And if 


7. If another man have a Horſe, Timber, or other Goods 


in my houſe or ground, and he enter intoit, cr ſee to take it View or to 
away without my leave, I may have this Action againſt ferch goods. 


him, and albeit he had a Leaſe of the Land a little before, 
yet if it be now ended this will not help him, 21 H.7.13. 19 


my 


About entry 


: : - Into, or breake 
he doth he is a Treſpafſor co me, and I may have this Aftion a ing of another 


gain(t him, 12 77.8.2. But in many cates a man may enter into mans houſe or 
my Houſe or Cloſe, and be blameleſſe, Forche openiog hereof $*24nd, and 


therefore take thele caſes. - where it is | 
lawfull, or note / 


_ 


Acts of kinde< 
neſſe, f 


For publike- - 
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my ſervant to deliver the thing to him, yer this will not ex. 
cuſe the Entry, 1$ Ed.4.25. If I bean Executor I ſhall have 

a reaſonable time to terch away my Goods out of the houſe 

wherein I may enrer and take them. And yer if I be a Leſſee 
of a houſe for the life of 7. $.or 7. S, Lefſee for life make me 

a Leaſe for years, and 7.S. die; in theſe caſes if I have Goods 
in the Houſe, and take them away in convenient time, no AQi. 
on will lic againſt me : otherwiſe it is if I ſuffer them to ſtay 
too long ; and the Judges ſhallſer down what time is reaſon. 
able, not the Jury, 22 E4.4.27. and per Juſtice Hanglton, 2 H, 
G1 c FJ | 6, | 

2, If a man take away my Cattell or Goods, and put them 
into his ground, I may follow them and take them again ; 
otherwiſe it is if they were taken away by a ſtraoger, or I 
deliver them to him, 'or they be in his dwelling houſe. See 
before, And yet it is ſaid, if a man have my in his 
houſe, and his door be oper, that I may go in and fetch 
them out, How's Caſe, 24.9. Jac. B.R., Brod, Trefp. 118. 186, 
21 H, 7.13. 

3 If a man be affanlted and like to be killed, and he fly 
__ my ground to fave his life, I cannot fae him for this, 
3 6.37. 

b If a man lop a Tree, atd ſome cf the lops unavoidably 
fall into my ground, and he go into my ground, and ferch 
them out, Icannot have an Acton for this, cirher for the fall or 
entry: but the neceſſicy muſt be unavoidable, elſe av Aion 
will lie for both, Broo.Treſp.310., Hill. 8 Fac. Per Juſtice Do» 
dridg. And yet if there be ewo Tenants in common of a Tree 
thac doth grow between ewo men, and one of them doth cut 
and ſciſe it all z in this eaſe the other cannot go into the others 
honſe or ground to ſeiſe it. 

5. If one be bound to repair a Bridge which cannot be done 
Withour his coming upon my ground to do it; in this caſe he 


may doſo at a ſeaſonable time without danger of this Action, 


Bro,Treſp.260. So if one grant me to dig a trench in his ground 
to leade water to my houſe, if it be Ropped, I may gointo his 
ground-to amend it, 13 H.8.15. 9,Ed.4 25. 
6. If Ido licenſe 7.5, to deliver wood toJ.D, in fuct pp 
| an 


made. Ante 
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and L.D. come into the Cloſe to take it, it ſeems this is juſtifia- 
ble, Broo,T reſp.243« ; 
7. The Parton may come into my ground being a Pariſhio- Totaketithes, 
ner, and ſhall have a reaſonable time to order and fetch his 
Tithes, Broo,Trefp. 345. 3325.49- 
8. If Thave a Mill, and the water that drives it runs through T, ,..,yc « 
another mans ground, and ſomething is done there to obſtru&k Nuſance. 
my water, in this caſe I may into his ground to ſee, and if any 
be, to __ it, and if it be a houſe I may abate ir, and juſtific 
it, 9 £4.4.35- 
9, If = Tenant when IT am coming to diſtrain, drive his Todiftrain. 
Catcel into another mans ground, or into ſome other ground of 
his own held of another man ; in theſe caſes I may cnter into 
the ground and take them, 
10. In caſe of a common danger, as if water that runs by To prevent a 
a Town be ſtopped, that it may endanger the drowning of the <ommon mile 
Town, 1 may go into any mans ground to give it a paſſage, —_—_— 
and if a Houſe be on fire, any man may pull down pare of is ** 500 
to ſave the reſt; or pull down it, or perhaps other houſes to 
Prevent the burning of many others. Soin caſe of Enemies, 
Souldiers may juſtific the making of Bulwarks, So Fiſhers may 
juſtific the going into any mans ground to amend or dry their 
nets, So men'may go into any mans ground to hunt or kill 
Foxes, Otters, Graies, and the like Vermio, and all this with= 
out the Licenſe of the owner, Dyer 36, 12 H.8,2. Bros. Treſp. 
40. 21 H.7.27.13 H. 8.16. $ £4, 4.35.18. Buc a man may 
not do fo to kill Hares. Alſo to keep the peace and prevent mil- 
chicf, any man may enter into anothers Ground, or ( as ir 
ſeems ) his houſe either. So alſo to apprehend Felons, any 
man may enter into another mans Ground or Houſe, and break 
the Houſe alſo if need be, Alſo a man may curn his Plow up= 
on his Neighboors Land in the Field, if it cannot be avoided 
in plowing, Broo.Trefp.35 4.527. So to make a perambulation, 
the Miniſter and Pariſhioners may after their uſuall manner 
go into mens grounds, N.B. Entries 65 2. O14 B. Empries 558. 
See more after where this Aftion will lie againſt an Of- 


icer, To ſlave men 
11, If a mans Horſe or Beaſt be like to be drowned, I'g, eee ® 
Rr2 may i 


_— 
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may £0 into any mins ground to fave him, and if he be 
like to be killed, I may go into his houſe to preſerve him, 12 
H 8.2.13 H.8.5. And yet if ] go into another men: ground 
to ſave his horſe from ſtealing, or his Tithes from being ſpoiled 
by weather or pigs, he may bave this Action againſt me, 21 H. 
7.27.9 Edeq-35. Ns, 

22, If one be unlawfully impriſoned io my houſe, and he break 
the houſe, and ger out, I cannot have this Ation againſt him, 9 
Ed. 4. 35.21 H.7.37. : ; 

To look for 13. it one have ſheep ſtolen, he may go into any mans ground 

itolen goods. where he doth ſuſpeR the ſheep are, to ſee the ſheep whether 

they be his or not, Per Juſtice Berkley M.8.Car. * | 
14. If the Sheriff have a Replevin againſt my Goods, the 
Plaincift may come with him into my cloſe to ſhew him my 
Goods, 3 H.6.37. 
| To ſeceamans 1x5, If I have Cloth in a Taylor or Sheremans ſhop, and 
——_—_ the door be open, I may goin to ſec it, Hows Caſe, A. 9, 
7ac.B.R. | 


To pay mo- 16. If I make a Leaſe of my dwelling-houſe, rendring | 


NEy- Renr, or one is þound to pay me money on an Obligation 
in my dwelling-houſe : in this caſe he may come into my 
houſe to doit when I am there to tender. But if ir be to be 
done in another mans houſe, Contra, Plow. 71. 18 Ed. 4, 25, 


9 Ed.q.25. | 
To take his 17. It Jor the Common- wealth have a way pore 
way,Common thers ground, or title of Common there, or cauſe to diſtrain 
76 ' there; in theſe caſes I may come. into the ground touſe or do 


it, and no Action will lie againſt me for this in ary of the caſes 
before, 21.7.74.B.R. Old B. of Entries, 559,560. And yetif I 
be befides the way, or take more common then my due, this A- 
Rion will lie for this exceeding. | 
18, If a manhave boſinefſe with me to ſhew me a deed for 
preventing a difference, or the like, and I being in my houſe 
or ground, he come in to ſpeak of the matter ; Is is ſaid this is 
not aRtionable, Broo,T reſp. 23. Sed quere, for if he doit with- 
out licence or invitation, it ſeems to me Aﬀionable, 
19 In many other caſes the Law gives power to enter in- 
to Houſe or Land, as Travellers or- others may go. into 2 
| | _ common 
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common Inne or Hoſtry, a man may diſtrain for hisRent or 
Damage-feſant, a man that hath righe to an eſtray may ſeiſe 
him, a man that hath a Reverſfion of Land may. go into it to 
view it, a man that hath power to ſell Land, hath power to 
view it and value it ; A Commoner may go on the Common to 
ſee his Cattell ;the Kings Purveyor might have taken.up cattell 
for the King, and no Attion will lie ngainſt theſe men tor any.of 
theſe chings. == | fondo | 

But in all theſe and ſuch like caſes where a man may jaſti- _ 
fie his entry into anothec mans houſe or ground for-ſome ipe« 
ciall purpoſe, he muſt ſee he; do not abuſe his power there, 
And therefore in all the. caſes before of power given to enter 
into Lands, if he (hall break the hedges, leave open the gates, 
or other wile abuſe his power, he ſhall be puniſhed as.a Treſ- 
pailor from the beginaing. Andin the laſt caſes if a Traveller 
or other ſhall ſtay in the/Inne ever;long, break or take away 
any of chez houſhold-goods, break the windows of the.Inne, or 
the like, or che, party diltraining:in che next, caſe ſhall work, 
kill, or otherwiſe abuſe che diſtrefle, or in the next, caſe he (hall 
harr, ſell, or kill che Eſtray, or in the next caſe if he in Rever« 
fion ſhail break che houſe ro come: in, or being 'come in at 
the doors [tay all nighr, cur down trees, or the like z or the 
Commoner ſhall cut the. Trees, or dig the groand, or the 
Purveyor ſell the Cacrell or Goods taken up ;.1n all theſe and 
thelike caſes before, the Law doth reckon all chat is done un- 
i and the patty grieved may have this Aﬀtion for his 
relief. | 


his viauals he cajleth for, or being diſtrained, and ;he offer 
the Rent for which he was diſtrained, and the Diſtrainer 
will not deliver the diſtrefſe ; in theſe caſes, and for theſe 
cauſes the offender is not reputed a Treſpaſlor ab initio, but in 
that thing only. - 


And yet-if one enter into an Inne, and do not pay for Debt: 


And in the firſt caſe the Inne-keeper ſhall have an Aion of a &ion ofthe 
Debt, or on the Caſe, for his money ; in the latter an Action caſe, -, 


of Treſpaſſe, or Treſpaſle on the caſe for his relief, Coo,8,146, 
5.76. D.& St.112. Dyer 36.134. 5 H.7111, 16 Hap, 14.21 
H, 7, 22:9 H.6,:9. 11 H,4-75. 
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Aion of the 
cale. 


By inevitable 
neceſlity or 
accident. 


By Catrtel in 
Corn. 


By the fall of 
Lops. 


To catch a bit 
in paſting on 
the way. 


In like manner it is of an Authority given by one man tg 
another, if he to whom it is given exceed and abuſe it, ag 
T give one leave to cnter into my Houſe or Cloſe, and he 
break the Houſe, or cur down Trees, or I give one powerto M © 
take one, and he take two of my Horſes ; or I give one power 
to ride my Horſe to Dover, and he ride him further; in theſe 
and ſuch like cafes heis a Treſpaſſor only in the excefſe. And ha 
if chere be violence, or colour of violence in the AR, it is pu. Cal 
niſhable by this ARtion, But if the injury be rather in mat, lic 
ter of fraud, it is puniſhable by an ARtion of the Caſe. Broy, 

Treſp. 327. 295-72. And in all theſe and ſuch like caſes befor M *©2 
ſet forth, the ARtion may be avoided by ſetting forth the matcer 
in a ſpeciall plea, | 

If one do me a Treſpaſie againſt his will ; as if his Cattell C 
come unawares into my Ground, yet I may have this Aion I ** 


s22inſt him; and yet if my dog of his own accord without iſ '<* 
any provocation of mine, kill or chaſe a" mans cattſe, I ſhall SOC 
not be charged with this, unlefle it be ſheep, and the dog have _ 
been uſed to chaſe and kill them, and I have had notice of it, _ 
Dyer 29. a 


IF all the neighbours in a Village take their Corn out of 
the field, and one perverſe fellow leave his corn there of pur. hef 
poſe, and the neighbours pur their Cattell in the field, and "__ 
the cattell eat his Corn, he may not have this Action for this, if / [- 
Broo,Treſp.z52. foals 

If aman1op a Tree, and ſome of the lops. by chance and 
againſt his will that doth lop, fall inco my ground, or on my 
hedge, and he fetch it out again preſently, yer in this caſe and 
for thisT may bave this Action for one and other. Bur if there FF 
be an inevitable neceſſicy, or it fall out by the AR of God only, 
orby a ſtrange winde, orthe like, no Attion will lic for this, B14 
Broo, Trefþ.310. 10 Ed.4q.2, 20 Ed.4.6.37. 

If one have a way through my Ground where no inclofure 
is, andhedrive hisCarrell there; or chrough che Corn-field, 
where the way is, and they catch a bir as they go againſt the 
drivers will, being as carefull as he can, no Aion will lie for 
this : Bur if the driver bait, or keep the catrel there, F may have 
this Action againſt him or the owner of the eatteP, Broo.7reſp, 
331.351, ENT . if 
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If my Cattell be with another bodies fo rogether that I 
cannot part them, and I drive them to n convenient place to@ To part Cat- 
ſhift and part them. No Action will lie againſt me for this, tl. 
Broo.Tresþ.35 4-327. | | £ 

If a man in Earing be neceffitated to turn bis Plow npon my To plowLand 
Land according to the fa{hion of the countrey; and the Sutlow 
hap thereby co turn up ſome of wy Land, orthe Cattel hap to 
catch a birof my Graſſe or Corn on my Land, no ARtion will 
lie for this, Broo.Treſp,354.327. 

If an Infant make a Feoffment, and make a Letter of At- Upon an E- 

torney to give Livery of ſeifin, and the Attorney doe enter, {fate made by 
he is a Treſpaſſor, and for this the Infant may have this A- ** Infane, 
Rion. But if the Infant give Livery of ſeifin with his own a —_—— 
hands, he cannot then have this Aion agaioſt-the Feoffegs. 
So if he ſell Goods, and the vendee rake them without his deli- 
very, by this he is a Treſpaſſor : But if the Infant deliver the 
goods with his own hand to the vendee, Conmra. Broo, T; refÞ, 
216.338. Perk, Sef.16;17- | 

If an Infant, feme-covert, or man per dareſſe grant a Rent- 
charge out of his land, and che grantee by colour theteof dis 
ſtrain-upon the Land, the cattell of che Infam, husband that 
hath in righe of his wife, or him that gramed by wrefſe, in all 
theſe caſcs this Aion lieth againſt him that diſtraineth, 21 H. 

7.39. Broo,Treſþls5 1. 

If a man have an ancient ditch in my ground, and he come at To skows a 
ſeaſonable times co skKowr it,and doth skowr it, keeping the old Ditch. 
breadth, I cannot bring an Aion againſt him for this, Per Þ a- 
ron Henden at Glone, Aſſiſes. 17 Car. : 

If a mangive me leaveto fer a Rick of hay in his gromd Trc{pafle dif- 
till I can conveniently fell it, and afcer two years time he makes a 
a Leaſe of the ground to another, and herarns in his cattel, nnd WE 
doth cat up my hay ; in this caſe I cm have no AQton againſt 
him, for by making the Leaſe ic ſeems the Licenſe is determined, 

Hill 1 7.7ac.B.R, Sir Williams Webs Caſe, ik 

The Parſon {hall have a gcafonable time to and fetch In Tythe: 

his Tithe 02 my Land, Butif he leave it on my fand any torg 

time after my corn is gone, and my cReall ſpoil ir, he fark mo ;, Ge - + 
" $enedy, 12 £4,4.6..If x now Gite beſet Pine Tigonny Nuance, 
£þ-- were 
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ſhip and poſ- 


where note was-before, and I being a Traveller break it tO pee 
ces z this isJuſtifiable, and no Aion will lie againſt me for this, 

A man that will maintain this AQtion for any wrong done to, 
or in his Lands or Goods, muſt have a good ownerſhip and 


ſeſlion of the property, 'Or at the leaſt x good and Jawfull poſſeſſion in the 


thing wherein 
the T reipaile 
is done. 


SeQ.18, 


thing wherein the Treſpaſle is ſuppoſed to be done, And for this 


take theſe things. 


1 ,A- mah:may gain a property into Goods two waie,, 
7. Eicher by A@Qof the party, as by Gift, Sale, Legacy, and 
the like: Or by AR of Law, as by Waiving, Scraying, 
Shipwrack, Forfeiture, Execucoribip, Adminiſtration, Tre. 
paſſe, 'and. Recovery of damage, Stealing and open fale, by 
Tenure, Cyſtome, as Har ior, and the like, Faſt. D oaridg. 2.part 
F, CC 4 : : k | 
b - A Lefee for years after his Leaſe is ended, may have this 
'ARion for a Treſpaſſe done upon the Land before the Leak 
was'cnded, Plow.431. Broo.456, 
. 3+ Any man that hath but a bare poſlefion of, and no Ti: 
tleto-Land, may have this Action againſt him that hath ng 
right, Plow. 431.546: Broo.456. Coo.5.35. 

'4.. No man.can have this Action for a Treſpaſſe done upon 


| his Land untill he be poſſefled of the ſame by entry. And 
| therefore if: Land -deſcend: to an heir, or a Leaſe be made tg 


begin at Jficharlmas, .or one hath a title. of entry for a con- 
dition-broken,. or the like, and a Treſpaſſe is done upon the 
Land before the entry of che'heir in the firſt, the Leſſee in the 
ſecond, or him that bath title to enter in the third caſc, in theſe 
caſes the party grieved may not have this Ation, 11 H, 7,22, 
Plow. 1.42, 223 E4.4437. (1 0 OOO 

5,1f pwr auter vie or Leſſee for years,keep himſelf 


in poſſeſſion of the Land: after the: term and eſtate ended, the 


party that is to bave the Land cannot maintain this Aon till 
he have made hisaQuallentry, and: then'only for the Treſpaſle 
done after, and not before. his entry, Plow-133.136. Bro.Tref, 


 '365..C00.1,57- 11. H.7,a2 | 


6, If an office fiads Lapd in a Subje&s- hands to cſchoit; 
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he that is in poſſeſſion of the Land cannot afterwards bring 
this Action for Treſpaſſe done in the Land , Plow, 489, 19 


Eadig.. 

5. If one give or (ell me Goods, and before I get the poſ- 
ſeſſion of them another man doth take them-away or hurt 
them; in this caſe I may have this ARtion for my remedy, 
Bro.Treſp.303- | | F 

8,IfT borrow a Horſe to ride a journey, and the owner or a 
ſtranger take away the Horſe from me before I haye done my 
journey, it ſcems I may have this Aion 2 and albeit I abuſe 
him,or ride him out of the way,yet he cannot take him from me 
till'T have done my journey : Lees Cafe. 

9. A man may have this Aion for a Treſpaſſe done in 
Goods wherein he hath only a poſſeſſion and no property. 
And therefore ie is no good plea to this Aﬀtion, that the 
Goods be the Goods of a ſtranger and not ef the Plaintiff. 
4 Edq.75. 3 H.6.32, ; ; : 

If a man cut or carry away my Trees, I may have this Action 
againſt him. And for this take theſe things, 

I. If a Tenant in tayl ſell his Trees growing upon the Land, 
and die before they be cut, in this caſe the vendee may not cur 
and take them away, but he will be liable to this ARioa by the 
heir or by him in Reverſion. But otherwiſe it is of Trees fold 
by Tenant in Feceſimple, Perk, Sett.58,59. 

2, If I grant to another Eſtovers in my wood , by the 
view and delivery of the Baily, and he take them without 
leaveof the Baily. Or if he have power to take in my wood 
to any uſe without asking, and he take more then he doth 
put to that uſe; I may have this Action, Broo, Treſp. 327, 
And yetif he cut it before he do uſe it, to the end it may be 
more ſeaſonable and fit for uſe, no Aion will lie for- this: 
10 ZE4.4.3. 45 

3. If Ibe a Leſſee for life or years of land, and a ſtran- 
ger cut down Timber, or do any other waſte, I may bring 
this Aion againſt -him, and ſhall recover treble damages, 
becauſe I muſt be charged ſo much in the Aion of waſte a- 
painſt me. | 109 Þ 

4. If one fell me all his Trees oy wa a Cloſe, and after 

: he 


By cutting of, 
or taking away 
Trees, 


_w—— 


he cut them down himſelf, and then I fetch them away, no A- 
&ion will lie for this, Dyer 305. Soif after this (ale he (ellech 
his Cloſe to another, and I do then cut and carry away the trees, 
I may juſtific it. 8reos. Treſp 400. 

5. If i ſeſl a Wood except 40 Oaks to be taken away by me 
in two years, and I do not cut them within the time, and then 
he docut all, and do not leave ane 40 Oaks, in this caſc I am 
without remedy, Breo. Treiþ.50.399. 

6, If my Leſſee for life or years do a waſte inthe Lands 
Leaſed, -1 may not bave this AQtion, but muſt bave remedy by 
an Action of waſte, And yer if I make a Leaſe for life or years 
of a Cloſe excepting the Trees, and the Leffre or 3 ſiravger do 

" Treſpalte in the Trees, Accorn or Fruit thereof, which jo this 
caſe I am alſo to have ; for this, this Atian and not an Aion 
of waſte lieth, Coo. 5. St T bornas Palmers Caſe. Sec more in 
Property, C6.1 Fo . | 

If a man cut or carry away my Emblements, that is, my corn 
or grade, I may have this Aion againſt bim, But for the fur- 
ther knowledge hereof take thele things. 

2. Ha Tenant in Fee-ſimple, F-e-tayl, for life, or at will, 
ſow bis Land, and die before be reap It, bis Execucor ſhgll 
reap jt; S$@ wherceyer jan Eſtate dependeth on a life.. If a 
Leaſe be made for life, the remainger in Fee, and the Liflee 
for life make a Leaſe for yexus, the Leſſee for years ſow the 
Land, and after the Leſſee for life die ; in this caſe the Let- 
ſee Executor, nat he in remainger , (all have the Corn, 
. Cos.5.85.. So if Tenant io Dower ſow her Land and die, 
ber Executor ſhall zeap ir, Stas. 20 H. 3, chap. 2. Perk. 522. 
Bur if ſhe ſow her Land, and then cake a Hysbang, and he dis 
befoge it þe gut ; in this cale (he, pot her bpsbangs Execucor, 
ſhall have it, Broo, Exbliments 36. Coo. 5+ 116, Coo. wpen Lit, 
55. And if theLeflorof a Tenart at will determine ghe will 
hiafelf after the Corn is lowed, the Tenant 3t will, not the 
Keflor ſhall have the Corn, Coo.»per Lit, 55. But if the Tenanc 
' At wall bimdelf determige the will, corre. And if ſuch g Tenane 
afrerhe js diſcharged ſhall cacer aghios avd then ſow the Land, 
in chis caſe che Lord, and not the Tenant, ſhall have ir, Cyo.'5, 
316. Dyer 173. Apdif any Tenapt do oply gar and dup ; ohs 
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'- Land, and itbe not ſowed beforc his death, he loſeth the Corn, 
Lie. c:68. Coo. 5.116. Perk, ch. 512. 37 H. 6,25, And al 
beic the Corn be cut, yer he that bath right to it (hall 
have it. | 

. 3, If a Tenant for years in certain, who knoweth the end of 
his Term, fow the Land, and bis Term end before the corn be 
rip? and cut, he that hath right to the Land, not the Tenant, 
ſhall have the Corn, Lie. Ch.68. Coo.wpon it. 

3. If a man under colour of a Leaic or other conveyance, 
ſuppoſing him to be good, when he is nor, doth ſow the Land, 
not the owner nor his Executor if he die, but he that hath 
right to the Land,if he (ball enter,mult have the corn,Lees Cafe 
9 [ac. ] 

4. If two be Fenants in common and one die, and his 
Wite hold in common, and ſow the Land and dic, in this 
caſe neicher che other Tenant in common , nor the Heir, 
bur the Executor of the woman ſhall have the Corn, Perk, 
Chap.5 23- Os | 

5- If a Parſon die before the Corn is reaped, when the 
Glebe-land is ſowed, and another Parſon made; in this caſe 
not the Succefſor but the Executors or Adminiſtrators of the 
fiſt Parſon dead, ſhall have the Corn, But the Tithes acrewing 
during the vacation mult go all co the Succeſſor, 21 H.6.30 34 
H.6.33-St.28.H.11, 

6. 1f a Diſſeiſor, or a Diſleiſor of a Difkiſor, or a Feoffee, 
Donee or Lefſce of the firſt or ſecond Difſeiſor, ſow the Land, - 
and cut and carry away the Corn, or cut and carry away the Property. 
Graſſe or Trees; or gather and carry away the Fruits, Apples, 
Nurs, &c. or give or ſel! either the one or the other ; in theſe 
caſcs after the regreſle of the Diſleifee, the property of it all is 
in him, and he may cake it whereever he finde it: And if he die Executer. 
his Executor ſhall have it; -and ſo it ſeems is the Law for Flax 
or Hemp, or any other annuall profit z and if it be gone he ſhall 
recover Damages in Treſpaſle, Coo.Inft.1. pert 55.11.51, Dyer 
31. Perk.ch.519.C06.5.85. 

7. If onebe ſeiſed of Land in the right of his Wife in Fee Husband andJ 
or torlife, and he ſow the Land, or he make a Leaſe for years, Wife. 
and the Leflce ſow the Land, god fins before the cnd of the 
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term the Husband or Wife die, his Executors, or the Leflee, or 
his Executors, ſhall have the Emblements, 7 H. 4.17: So if a 
joint-eſtate be made to the Husband and Wife, and the Hus- 
band ſow the Land and die, his Executor ſhall have it,:Coo, 1, 
part,55+» Dyer 316. If Land beleafed to a Husband and Wife 
at Will, and after they be divorced Canſa precontrattiau, and the 
Land be ſowed before the Divorce; in this'caſe the Husband, 
not the Lord, ſhall have the Corn, Coo.5.1 16, If the Wife of a 
Copy-holder that holdeth Darante vidnitate, according to the 
cuſtome ſow the Land, or make a Leaſe, and the Leſſee ſow the 
L3nd, and before it be cut ſhe take a Husband ; in this caſe the 
Lord or his Executors, not the Husband ſhall have the Corn, 
Coo.5.116, 

8, If oneſciſced of Land in Fee have iflue a daughter, and 
die, his Wife being privily with childe of a ſonne, and the 


daughter ſoweth, and afrer the ſoo is born, the daughter in this 


caſe ſhall reap it, though the ſon enter before the corn be ripe, 
(00-1.P:55. 

9. If a Tenant by Statute ſow the Land, and after ſome ex- 
traordinary encreaſe happeneth that he is fatisfied ; in this 
caſe the Tenant ſhall notwithſtanding reap it, Coo. rt, 

ar.s5. | 
_ If the Eſtate of the Tenant, though uncertain, be upon 
a defeaſible Title by a right paramount, or if the eſtate of 
the Tenant determine by his AR, he that hath right or en- 
treth, not the Tenant, ſhall have the Corn.* And therefore 
if one enter upon Land on a Condition in Deed, or a Con- 
dition in Law, as if Leſſee for life or years of Land, alien it 
in Fee, or do waſte; or if a Feoffment or Leaſe be made on 
Condition, ard the Condition be broken : or the Lord of a 
Copy-holder enter for a Forfeiture on his Tenant. So where 
one commits Felony and forfeit, and an Entry is made for the 


Common-wealth; in all theſe caſes the Feofſer, Leflor, Lord, 


or Keepers of the Liberticsſhall have all the Emblements that 
are growing, and not cut upon the Land at the time of his en- 
ery upon, or recovery of the Land. But if it be cut and fo ſes 
vered from the Land before the entry, contra.So whereever one 
doth recover Land in'an Action, he ſhall have the Corn upon 
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it, C00,5.115, 4.21, Perk Sech,g15,Coommpon Lit.g5.s Hp. 
See more in Property,ch.17. | 
And in all or moſt of theſe caſes where any man doth cut or 
take away the Emblements that doth belong tome z I may have 
this remedy by this Action of Treſpaſſe. © We 
This Aion will lie againſt a Sheriff his Bailiffs or under-Of- Againſt an 
ficers, or any other ſuch like Officers. But for the further open- Officer. 
ing of this point, take theſe caſcs following. Fer wo = 
1, If a Sheciff have a Writ againſt the Lands or Goods of ,;. Ci - 
another man, and he miſtake and execute it upon my Lands " = 
or Goods; as if he take my horſe under my ſervant in a ſuit - 
againſt him z -or replieve my, Goods for another mans, I may 
bave this Action againſt him. And it will not excuſe the Of- 
ficer in this caſe to ſay, that the Plaintiff in the ſuit, or any p 
other man did affirm, that the Lands or Goods wete the Lands 
or Goods of the Defendant, Dyer 295, Keiw, 129.119. D. & 
$4.149.150. | 20S y 
2, If another mans Linds or Goods be leaſed or pledged: to 
me,,and the Sheriff take them as his-Lands or Goods, I may have 
this Action againſt the Sheriff, Broo, Tre5þ.364. | 
3. If the Sheriff or any of his Officers having Proceſle againſt For breaking 
my Land or Goods, exceed his Authority, as upon a common my Houſe. 
Procefle, Capias ad Reſpondendum, Latitat, or the like Proceſſe, 
or a Cafias ad ſatifactendum, Fiersfacias,or the like Execution 
2gainſt me; if inthe Executing of theſe Writs he break open 
my Houſe, Doors or Cheſts, which is more then he can juſtifie, 
for be may not (as it ſeems ) intkis caſe do more-then- come in 
when the Door is open, and cannot pull the latch or open it; in 
theſe caſcs I may have this Action againſt him, ('00.5.93, 8 Ed. 
4-4. 18 E4.4 41. Hob.Rep.pl.62. | 
4+ If upon ſuch a Writ, Proceſfſe or Warrant againſt my Where one 
Lands or Goods in executing whereof or otherwiſe, where 2y break 2 
an Officer may break my houle, as upon an Hatere facias Sriſi- + 
nam, or Poſſeſſionem, or Capias utlegatam, or to apprehend Fe- 
lons or Adulterers, or to ſearch for ſiolen Goods, or upon a «+4 Cp. 
Capias ad [atisfaciendum, to take another man in;my houſe; in 
theſe and ſuch like caſes, if he break open my Houſe 
or Doors before he hath = demanded the opening 
S[3 os: 
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opening of the Doors, I may have this Aion #gainſt him, 1 H, 
7.6.13 E4.4.9, ( 00.5.90.63. Broo,Treſp.248, 

5. If in all theſe and fach like caſes the Officer do but his du. 
ty, no Aion will lie againſt him z and therefore if the Officers 
of the County-court within their juriſdiion, attach mens 
Goods by Warrant of the Court, and take them with them, or 
leave them with the owners, or others in their places do accor. 
ding to their duties, they may juſtifie it, 9 H.7.6. 

6. If one inform a Conſtable that 4. hath robbed B. and 
he doth thereupon enter into the houſe of A. to ſearch for the 
Goods ſtolen, and in truth no Robbery is done; in this caſe the 
Lord- Keeper held, That rhis ARion will lie agaiaſt the Con- 
ſable ; bur the two chief Juſtices held the contrary, Hil. Tac, 
i the Star-Chamber.. | 

7. 1f a man have taken my Goods, and impounded them in 
his own Cloſe, and a Replevin come, and the owner of thc 
oround reſiſt it, if then che Officer break the Cloſe £2 do it, rhis 
is not Actio nable, 31 H.7.27. 4 Ed.q434. 

8. It an Officer do any ſuch a& as belongs to his Office with- 
out the precin of his command, as a Conſtable without his 
Pariſb, regularly by this he is a Treſpaſſor, and this is aRions. 
ble ; and y<t if an Officer attach my Goods within his Furiſdi- 
Rion, and I reſcue them, and carry them without his Precin; 
in this caſe it ſeems upon a freſh purſuit, I may go afcer them, 
and take them, Bros, Trefp.2 3. 

If one diſtraiv my Catcell or Goods without any cauſe 
or colour, orfor a Debeon a Bond, or a Fine, or Amearce- 
ment in a Court-Leet that is not legally fer, or any fuck 
like cauſe that is not good. or jaſt. Or it a man having di- 
ſtrain:d my Goods, will not cell me requiring ir, and offer- 
ing. to give latisfa&tion, for. what cauſe be diltraiged, or if 
having cauſe to diſtrain , he do diſtrain beaſts not diſtrain- 
able, as bcaſts of che Plough, or ſheep of the Fold. Or if 
having diſtrained beaſts diltrainable, he after abuſe them, 
a$ if beiog a Horſe or Oxe he work it, or being upruly he 
ferter it, or tix it to the Pound, ſoas it be thereby hwec, or if 
he pur the diltrefle in ag unknown place thac I cannot cl! 
how co replieve it, Or if he take thega our of once County and 
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Put them in a Poand in another County ; or if he diſtrainthem 


in the High-way, of a place not diſtrainable ; in all theſe caſes I 
may have this Aftion, (90.8.147. D.& St.112, FNB 47, 48. 
And yet it is faid, If a Lord difiraia upon his vety Tenant 
withoue any juſt cauſe, that ke may nor have this AQtion 
for this wrong. And it is ſaid, If the Lord diſtrain for 


Rent, and the Tenant offer the Rent, that no Actjon bue 


Detijnge lieth, Broo.Treſp, 29 H.7.11. Bree. Tref. 344.40. 
If my ſervant take a Diltrefle for me, and the owner of the 
Carrell defireme to deliver them, and if he pay not the ma- 
ney by a day, that he (ball have them again; io this caſe it is 
ſaid, if he pay not the money, that my man may take them 
agiin, Brog, Tresp, 29. If I be aboyt to diftrain for « Renr, 
and the Tenant ſeeing me coming to diſtrain, drive kis Cat= 
rel] inro anocher mans Ground, not held of me, and Idiftraia 
chem there, no Aion will lic againſt me far this, Q'/d B. Ent. 
570 Ifa Diſtrefle be taken from me after 1 bave diſtcained, I 
cannot for this have this ARion, but I may have a Refcous, IL. 
7.1ac.Co,Þ, 4 
- There are diycrs thin 


Ty 
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to be pleaded in avoidance of this What ſhall be 


Agion. There is the general] Plea which is Not guilty, and faid to be a 


there are divers (peciall Pleas. And the ſpeciall Pleas are ſome 
of them of one nature, 3nd ſame of another, for fome of rhem 


ocd plea in 
ar,and avoide 
ance of this 


ſ5und in a way of juſtification, when the matter doth contain 4 & &jon,or no: 


good reaſon to maintain the lawfullnes of that he did, for which 
he is now queſtioned : fome of chem ſound in a way of excuſe - 


only, and will free a man from any puniſhment for the Foo | 


ſo done at that time, And ſome of them found in acquitall o 
a man altogether, and contain fo much, that he is not guilty at 
all. And ſome of them in diſcharge gf him of che Aion whexe- 
to he was once chargeable and liable. And the Nefendant muſt 
be very careful, for if he have matter of juſtification or excuſe 
to pleage, he muſt be ſure to pleade ic ſpecially ; for in thoſe ca- 
ſes if he pleade Not guilty, ic will be found againſt him, Coa.5. 
85. #pon Lit.282,283, | | 
Speciall Pleas by way of juſtification, are ſuch as ſet forth 


Set. 20. 


Mater of jus 


ſome ſpeciall thing by which he doth juſtifie the- thing he Qibcation, 
doth with another mans Lands or Goods ; as that be did Sc&.21. 


it 


Þ 


Attion of Treſpaſſe. 


For Afauly, 


it by Authority. And this may be given either by the Law, or 
by the party ; Wherein to make it good, there muſt be two 
things ; x.A good authority. 2, It muſt be well purſued. 

In Treſpaſle for Entry into Land, it is a good Plea co make a 
good Title to the Land or Common in it, and ſofor Goods, 
NB ent.intot.O Bent.566,567.565.590.580, 5 

It is a good Plea to a Treſpaſſe for an Aſſault and Battery, 
to ſay that the Plaintiff began, &c. N B,of Extries,644. And 
to this ARtion for | Impriſonment, Aſſaule or Battery, That 
he did it by neceſſity, in an Arreſt toenforce obedience, or 
the like, O/d B. of Entries, 599.598.560, Itis a good Plcain 
Treſpaſle for taking a horſe, to ſay, he borrowed it for a time, 
or a purpoſe, which is 'not yet out or done, Broo, Treſp. 337. 
In Treſpaſſe for cutting Trees, it is a good Plea, That the 
Plaiotift hired him to do it, Broo, Tre5þ.38z. In Treſpafle for 
taking of Goods, it is a good Plea to ſay, That the Plaintiff 
let them in the Defendants houſe, and after there was an a- 
]rcement between them that he ſhould keep-them till the 
Plaintiff had paid him x!?, which he hath not paid him, 21 7, 
7.13. But it isno good Plea to ſay, That the Goods were the 
Goods of a ſtranger, and not the Goods of the Plaintiff, 4 £4, 
4:75. 3 H.6.32, In Treſpaſſe for entry into a houſe, ir is a good 
Plea to ſay, he entred to apprehend a Felon, and took his Goods 
that were there, O/d B. of Entries, 580, In Treſpaſſe for taking 
of Goods, it is a good plea to ſay, he did it by Warrant, as Bai- 
liff of a Court-Leet for a forfeiture, &c, N Þ of Entries, 665. 
or he diſtrained for Rent or Service, 0/4 B of Entries 604.605, 
603. That he diſtrained for Sabſidie, Fifteens, or the like, 01d 
B of entries 601, So, that he took them by vertue of any Pro- 
cefle out of a Conrt enabled with power to make out ſuch Pro- 
ceſſe, Old B. of entries 598.599. 600, That he took the Goods 
for Hariot, Waif, Eſtray, Wreck, or the like, 01d B of Emtric: 
3s tor, 584. Or that he diſtrained them for pownige,or the like; 
or for levying of Expences for Knights of the Parliament, or 
the like, O/d B.enr. 599. ; 


His Eree-hold. In Treſpaſle for ,Entry into Land, it is a good Plea to ſay, 


That it was his Free-hold, or the Free-hold of another from 
whom he had Authority to do what he did, Zroo, chap. 
47+ 23, 


h —— 
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323. 


47.23::New B of entries 645.582. Soif it beforputtiogin of 
Eirell, it is —_ Plea to ſhew he hath righe'of Com. 
mon there, and under colour thereof he put in his Cattell; 
BreeTreſp.30 | | 
If one have Corn upon anothers Land, and he take it, and 
the Owner of the Land ſue him, he muſt” juſtifie, and may 
not plead Not guilty, Ceo.5.85. : 
In Treſpaſs for taking Cattell, it is a good barre to ſet forth 
a good ſale to the Defendant,and that he thereby took them, 
Broe-T reſp.328., For cutting Trees, it is a good plea to ſay that 
the Plaintiff gave chem to the Defendant, Broo.Treſp.42. 
There are divers other Pleas that enure by way of barre, as 
a Judgement had, and Damages recovered againſt che Defen» 
dant for the ſame Treſpaſs, in another Action of the ſame or 
another nature, Fitz.Corona110, And if an Action be brought 
againſt a man for a Treſpaſs by Aſſault and Battery done by 
him, itis a good pleato ſay it was done by him and another, 


© and the Plaintiff hath recovered Damages of the other. But 


if the beaſts of A and ZB come together in my Ground ; in 
this caſe I may recover ſeverally, and this plea will nothold, 
Hil. 18 Fac. B. R, Hunneyes Caſe. 


Arbitrement may be alſo pleaded in barre of this Aion.  Arbitrement] 
Alſo. Accord with fatisfaRion may be pleaded in barre of A<<19 


this Aion, For the clearing whereof take theſe things, 1 The 
thing given and received muſt be valuable and fatisfaRory, a 
charge to the giver, and a benefit to the Receiver. And 
thereforeif one plead, that whereas there were divers Treſ- 
paſſes committed by each of them, one upon another, and by 
meditation of friends they agreed one ſhould go quit againſt 
the other, this is no plea, neither will it barre in the ſuit. So in 
anentry on the Statute of Rich, Fhat the PlaintifFſhall re- 
enter and have his Land in peace, and that he ſhall deliver in 
the Writings that he hath that do concern the Land, Dyer 
356. 16 E4d.4.8, 9 Ed.4, 19. Fitz. Accord. 3,4. So if itbe in 
Treſpaſs for Goods taken,and the Defendant plead an Accord 
made that he ſhould have his Goods again, 9 Ed.4.19. 30 H. 


6-4. SO if it be that the Defendant ſhould do his indeavour 


to make the Plaintiff and another(who was at odds with him) 
| Te | agreed 


— 
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2precd, or(as itſcems) to ſhew that he did makean Accord 
berween bit and the ſttanger, unleſs /heſhew wichall that he 
is ar fome chargeto doic, And yet if the Defendantgivethe 
Plaintiff a pottle of Wine in ſatisfaion of the Treſpaſs, and 
he agree to it, this isa:good Accord, and a barre inthe AQi- 
on, 'Firz. Accord. 1. 19 H6,29.'Fitz.þarre 26, 2 It 'muſt:be 
perfeRtly a. 1 compleatly finiſhed and-executed, and -ſatisfa- 
ion made according :to the agreement before any Adtion 
brought: and therefore if the Defendant plead-an (Accord 
that he muſt make Windows, and |pay 10!uta day torome, 
and heſet-forth that the -hathimade the Windows, ibut che 
hath not 'fet-forth he hath paid the 107; this 19:no-bwre, 
17zEd; 4.2. 6 H:9. 10, dn Treſpaſs the'Defendant pleaded 
an Accord topay 6* tothe Plaintiff, and to giverhimcoun- 
ſe when he ſhallrequireit.; this isno.good Plea, 17:E4,4.2 
G14 N.'B.;f-122. Fender of money without payment is-ng 

d Pex in barre of -this Action. 3 :1t.muſt be-in the life 
time of him thatidid thewrong'; andtberefore if the-Accord 
be between 'the:parties, and be executed by the-Heir or 
Executor of. the Freſpaſſor ; 'this 'is no barre where this 
Action may lie againſt che Executor, Dyer'356. 4 The 
party 'towhomi the wrong is. done mult accept: the amends 
according to the agreement, for it ſeems notwithſtanding the 
Aecord., he may refuſe it; and tender - of amends without 
an acceptance thereof, is no Plea to'this Aftion, but being 
accepted, is. For as wrongs and injuries-cauſe diſcord and 
variance , and beget Suits, 'fo by an:Accord between: the 
parties this may be recompenſed, and-this' recompence'be- 
getterh peace, C90.9.79. 5 Ed:14.7. Dyer 356; 5 If divers 
doa Treſpaſs, and one makes a-good Accord, this will dil- 
charge and be a barretoall the reſt, Coo:9:79. 6 If a ſtran- 
ger, 2s: One Of the Parents or Friends of -the Treſpaſſor, 
give the amends in recompence ; it ſeems this is as good as 
if the party himſelf did give it. In Detinue for a Cheſt 
and Charters therein by the delivery of the Plaintiff, the 
Defendant plead an Accord, that he ſhould keep the Cheſt 
untill the Plaintiff come to Br;ftow, and there it ſhall be 
opened, and if any Deeds' be [there that do:concern a _ 
| | : 0 


| _ 
LC 


5 


Sac he Pine hat enfeoffed the Defendant, thathe 


fhall-keepirſill, and'ſaith chat he never came- to Briſtow ; 
and it wasawarded a good concord. - But. quere Fitz. Barre 
166. Accord,2.-7 Ed 4.23. 7 If one be amearced for a pri= 
vateNafſance or Treſpaſs done tothe Lord in his- keer, and 
he receive the Amearcement, though it be-Extortion, and 
he could not have recovered it; yet it ſeems if he after bring 
an Aion for this Nuſance, this acceptance of the Amearce- 
ment may be pleaded in barre, Fitz, Barr. 187. 222. Broo. 
Freſþ-195. 61.66. 8 In a Writ of falſe impriſonment, the 
Defendant faith it was agreed between the Plaintiff and him, 
that he ſhould bringthe Defendant co fuch a place, which is 
the ſame impriſonment, and it ſeems this was no good Plea, 
Fitz. Barr.14. | | 

_ © Thatthe Plaintiff hath a Replevin depending in another 
Court for the ſame Treſpaſs, is a good Plea, Boo; hy 357 
But it is not a good Plex that he hath been indied for the 
ſame thing, and paid a Fine to the King, And yet thathe hath 
been indicted, arraigned and acquitted, is ſaid to be # good 
Plea, ſed quere. So,that he hath been (being a Tenane) amear- 
ced for the Treſpafs at the Lords Conrt already, and paid the 
Amearcement, is faid to be a good Plea, Co0.4.43. # He6.50. 
Broo.T reſp.qo5. 17 Ed.q.8, Bat I doubt this cafe. 

If it be for Cattell Damage-feſant in his ground, it is = 
good Plea to fay the Plaintiff did drive the Catrell into his 
ground, Broo.T reſp-148. Kelw.30. 

A Licenſe may bepleaded in avoidance of this Aion, as 
if it be foranentry into Houſe or Lands, taking of goods or 
the like, he may plead a Licenſeſo to do fromthe Owner, as 
that he-invited me into his houſe, gave me leave to go through 
his Cloſe, &c. Broo. Treſp.533+ Coo. upon Lite. 368. But 
chen chere'muſt be theſe things in the caſe, x A good Li- 
cenſe; for if a Tenant at will ſhall licenſe me to cut down 
Trees upon the Land, or a Shepherd that hath ſheep to keep 
ſhalf licenſe me to kilf them ; this will not excuſe me in a 
fait for this, Brov.Tre/p-295. 2 This Licenſe muſt be pur- 
fued,' 11 H.7. 21. 01&B, entries 596,597,505. Brow Treſps 
194%; 19 ,6.65s —_ 
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To an Aion fora Battery, it is a good Plea to ſay-that 
hedid it of his own wrong, that is, that the Plaintiff did be- 
gin the Aﬀeay firſt, &c. 34 H.6.16, 41 Af. pl. 21. Books of 
Entries 1n totos 

If the Action be for ſuffering a mans Goods to lie in his 
houſe Damage-feſant, it is a good excuſe for the Defendant 
to ſay that he was Tenant to a Leſſee for life, that lived 
farre from him, that he could not hear of his death in a 
long time after he was dead, and therefore the Goods were 
not removed ſo quickly. In Treſpaſs for a hurt, it is a good 
Plea to ſay that the Plaintiff and Defendant agreed to run 
at Tilt, Barriers, or to play at Back-ſword, Foot-ball, or the 
like, and by that means the hurt came, Fitz. Barr.244. In 
Treſpaſs for Damage by Cattell, it is a good Plea to fay 
that the mounds of the cloſe adjacent were the Plaintiffs, 
and for lack of repair thereof they came into the Plaintiffs 


- Ground, 0/4 N B. 561, 562,563. But if the Beaſts were 


turned in, the Plaintiff may ſhew it by his Reply, G/d4 NB, 
OZ. 563, 7 | 

s It is a good Pleato ſhew a Pardon by AR of Parliament, 
Old B.Entries 596. In an Action for Toll, itis a good Plea 
to ſay, Time out of minde ſuch men have been diſcharged 
and ought to be diſcharged of Toll in Fairs or for paſſages, &c, 
Old B. of Entries 605; 

In Treſpaſs for beating a Servant, it is a good Plea that he 
was not his ſervant at that time, 0/d B. Entries 605. For en- 


| tring into a Cloſe, that the Defendant being Leſlee for life, 
, made a Feoftment in Fee, and fo a forfeiture or an Eſcheatr, 


O1d B.Entries 577,581, That the Goods were pledged to him, 
or him that delivered them to him for money not yet paid, 
Old B. Entries 598, h 
For Fiſhing, it is a good Plea to ſay he hath a Fiſhing there, 
and under colour thereof hedoth fiſh, 0/d B. Entriess 96. 
_ . The Defendant in this Action hath many Pleas to plead in 
avoidance of this ARtion by way of excuſe. As to an Action 
of Treſpaſs for the Defendants Cattell breaking into the 


_ Plaintiffs Cloſe, . it is a good Plea to fay that they camein 


through the mounds of the Plaintif, for want of: ſpgciens 
repair. For further knowledgeof which point, theſe things 
arego be known, © | 1 This 


-— 
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' x This is not a good Plea for any but for him that hath 
ſome intereſt in the adjoyning Ground, as having Title of 
Common there, or being Leſſee for years, 'orat will, of ir, 
having bis Cattell there at Tack, or having leave to put in 
his Cattell there, and therefore this will not barre the Aion 
of the caſe of a ſtranger where his Cattell had nothing to 
do in the next Ground towards which the Incloſure was 
ſo bad. _ | 

2 Neither is this any good Plea for him that hath ſome in- 
tereſt in the Ground adjoyning, where he did pur in his Cat- 
tell firſt of all into the Plaintiffs ground, and not into his 
own, for the Cattell muſt go in of themſelves. 

3 Itis no Plea that there is no good Incloſure, unleſs he 
ſay that the Gwner of the Oround time out of minde did uſe 
to incloſe it. | | 

4 It is ſufficient proof to maintain this Plea, that the 
mounds were bad at the time, though it cannot be proved 
that the Cattell went in through thoſe bad monnds, for that 
ſhall be preſumed unleſs the contrary appear, Dyer 365, Breo, 
Treſp. 192425 3-148, 145. 136. 345. In Treſpaſs for breaking 

ales, that they were ſet upin his Chaſe, and kept his Deer 

rom feeding, &c, 01d B. Entries 594. If a man that oughe 
to make the Hedge between him and me, go over it and 
break it down, ſo as my Cattell get in his Ground, I may 
plead this in avoidance of his Action, 7ſt. Dodridg. Trin.18, 
Fac, B.R. If the AQtion be for taking my Cattell, I may 
Juſtifie that the Ground was a Free-bold, and the Cattell 
were in my Ground Damage fefant, and therefore that I 
Diſtrained them, 0/4 NB. 570.569.571- Inan Action for 
cutting Timber that 7.S. was ſeized of the place and Timber, 
and ſold the Timber to the Defendant, and he took it, 0/4 B, 
Entries 6066, For taking Goods it is a good Plea to ſay, 
That the Defendant being poſſeſſed thereof, delivered them 
to a ſtranger from, whom the Plaintiff rook them, and the 
Defendant took-them from the Plaintiff, 0/4 B.Entries 573» 
or to ſay that he did lawfully diftrain them for Rent or che 
like, 0/4 N.B, Entries 608. p | 

That Lam Parſon of 4, and a Pariſhioner ſet ont his Tythes, 


32 Aftion. of Treſpaſs. 
and the Phintiff rook them away, and'T rook them from him 
this is juſtifizble, 0/d'B. Z#tries 374,” Tofay that the Plaintiff 
oxve him the goods, 0/4 B.Ent.;76. or to ſay he took them 
as Waif, Eſtray, or as Wreck for the Lord, &c. 014 B.Enr, 
612.611.577. Salein Market overt to the Defendant by the 
Releaſe, Plaimiffor a ſtranger, 074 B. Entr.606.605. A releaſe of the 
| party crefpaſſed to the Treſpaſſor, is a diſcharge in Law, and 
'be pleaded in barre of this Aion, 
Matter of diſ- If divers do a Treſpaſs together, and the party to whom 
charge. it is done releafe it by generall or fpeciall words to one of 
Releaſe of one. them, this is a diſcharge of all the Treſpaſſors, and every one - 
. Se-25. of them may plead it in batre. if be can-get and ſhew it, for 7 
they are Bur one Treſpaſſor, and each of them is anſwerable 
for the whole fa, bur a Reſeaſeis a good ſatisfaRion in Law 
as 2 ſatisfaction in Deed, Hob.Rep-pl. 96. But ſee more of this v 
in Releaſe, chap.19. in my Bvok, of Common Aſſurance, Old 
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; B.Entries 603. ” 
Amends: Tender of amends, that is,offet of a recompence for a Treſ- Fs 
paſs done, is a good Plea in this Aion, But therein theſe - 
things are to be done. 1 That if one diſtrain my Beaſts Na- py 
magefeſant, and I offer him a competent recompence hefore ef 
the Beaſts be taken, or before they be impounded, this is a 
ood barre, and ſo may bepleaded in the Aion of Treſpaſs: 0 
ut ſuch a tender after the impounding of the Beaſts js not of 

ſo,C:0.5-76- 2 Andyetinall Aftions 2zare Clanſum fregit, . 


if the Defendant do tender ſufficient amends before the A- 4 
Aion brought, and in his Plea to the Aion diſclaim to make P 
any Title or claim tothe Land, and the Treſpaſs be by negli- + 
gence or involuntary, by this (being proved) the Plaintiff 
ſhall be barr'd, Stat, 21 Zac.chap.16, And it was the opinion 
of two Juſtices, Popham and Wilbems,T rin. Jac. B.Rthat the E 
common Law was fo before this.Statute. ©_ | 
Where one _ . The Defendant in this Ation-may plead Not guilty in all 
may plead N#% theſe following caſes; 1 When the thir 5 ſuppoſe tobedone il , 
ee Apa for matter of fad, is not true, 2 When: the matter as it is, 
plead Specially is riot a Treſpaſs, but ſome other offence, nor-is this Action 
SeR, 24, Of Treſpaſs, given for it,- but ſome other Aftian. 3 When d: 
the Lands or Goods is ming for whichthe Aion is brought, 
> EX? nor 


= 


< 
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uy not the Plaintiffs, But in all other. cafes the Defefidant may 
& not plead Not guilty, but mult plead ſpecially, and ſhew 
n the ſpecial! Matter by way of excuſe or juſtification, as the. 
by caſe is. And therefore he muſt plead and juſlifie ſpecially in 
& all theſe followinp caſes ; as where an Impriſonment or entry Tmpriſonment 


is given by authority of Law, or by Authority from any 
party, as for an JImpriſonment by the Statute of Treſpaſlors 
in Parks, putting a man off his groond, arreſting a man as 
Conſtable to keep-the peace, thruſting a man 'out of a 
Church 'that doth trouble the Congregation in Service. That 
he parted an affray, and kept the quarreller-apart, during 
the heat, 0/d B. Entries 555, N. B. of Entries 643, For:an 
Aſault or-Battery de ſon afſa#lt demeſne;- in'defence.of him- 
ſelf -orihis. For .a Treſpaſs by.entry into Land, . that it is his 
own Free-hold , or anothers Free-hold, and. he.did it by 
Watrantfrom him, 1V. B., Entries in tote. 'OId B. Entries 51 
roto. That they entred in-their, perambulation. V..B. Entries 
651+ 558. | That the Cattell.came into .his Cloſe by the de- 
fault of the Plaintiffs cloſing, -Coo. upon Lite. 282. Thatiit.is 
a common High-way, '0/4 B. Entries 559. That heentred to 
amend: his gutter leading to. bis houſe, as-of ancient time 
© WW they had been ufed todo, 0/d B. Entries5 61. | 
« For-Entry into a houſe, That it was. a-common Inne, &c, Entry into 
| Old B.of Entries 549. Soif the Deferidant juſtifie by reaſon _ or a 
% of 2 Rent-charge, he muſt plead it eſpecially, and cannot ** © 
s juſtifie it upon a Not; guilty, 014 B. Entries 549. So if one 
put in his Cattell by agreement with the Plaintiff,  idew. And 
© I yetit ſeems if he be to juſtifie by reaſon. of a Title tothe 
p Land; he may plead Not. guilty, and give the ſpeciall-mat- 
2 ter in Evidence, as in Detinue, Nox -Detinet, when the goods 
ce 
ſl 
0 
6, 


are the Defendants, 22 H.6, 33. Coo, upon-Lite, 283» :Fqr 
Entry into a houſe and taking Money:away, That the, Plain- 
tiff owed him the Money, and he went into his houſe. to re- 
ceiveit, being invited by the Plaintiff, 0/d B.of Entries 561, 
And if the Aion be for taking goods, and the Defendant 
jaſtifie the taking, 25a Harriot, wayf, eſtray or wreck, N.#. 
Entrits 666. Or that the Plaintiff took -away the Defen- 
dants Catte!), and he entred into the Cloſe where they many 
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eRor of Subſidue or fifteen in any of the Courts at 7ef- 


and took them again, 014d B. Entries 562.561,612-611, That 
he took the Cattel damage-feſant in his ground, 0/d NB, Ex- 
tries 450. That the goods were the goods of 7. S. delivered 
to the Plaintiff to keep, and Z. S. commanded the Defendant 
to take them, Old B. Entries 557.556, Or excuſe itthatthe 
Plaintiff delivered them to him, 014d B, of Entries 556. That 
the Plaintiff was in debt to the Defendant, and gave him the 
goods in ſatisfaRion of his debt,0/4 B.Extries 556,557. That 
he took them by a Writ, 0/d B. Entries 671. 

The Aion is for a Battery, and he juſtifies, as Schoolm: 
ſer giving moderate corre&ion, 0/dN.B.555. | 

In Treſpaſs for taking away Goods, That- a ſtranger took 
them away, and gavethem to 7. S. and the right owner com- 
manded the Defendant to take them as he did, 0/43. Emtrit 
562. Inan Action of Treſpaſs for taking away a box of Wri- 
tings, it isno good juſtification to ſay,there was but one Wri- 
ting in it, which was the Defendants, for a man cannot juſtife 
the breaking or taking away of anothers box to fetch or take 
out his own goods, Fitz.Treſp.73s REP 4 

And if in theſe cafes where-the Defendant hath cauſe of 
excuſe or juſtification, and ſhould plead ſpecially, he ple 


- the generall Plez of Not guilty, it will upon the evidence 


(the caſe appearing ſo) paſs againſt him : for he may not 
Sive the ſpeciall matter in evidence. But this muſt be un- 
derſtood with two Cautions : 1 That whenſoever a man 
cannot have advantage of the ſpeciall matter by way 0f 
pleading, there he- ſhall take advantage of it in the Evi- 
dence. For example, the Rule of Law'is, That a man 
cannot juſtifie in the killing or death of a man, and there- 
fore in that caſe he ſhall be received to give the ſpeciall 
matter in Evidence, as that it was ſe defendendo, or in de- 
fence of - his houſe in the night againſt Thieves and Rob- 
bers, or the like. 2 Thatin'any Acion upon the Cafe, 
Treſpaſs, Battery, or of falſe impriſonment againſt any Ju: 
ſtice of peace, Mayor, or Bayliff of City or Town corpc- 
rate, Headborough, Portreve, Conſtable, Tythingmao, Col- 


winſter, or elſewhere, concerning any thing by any of _ 
et? : one 


» 
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done by reaſon of any of their offices aforeſaid, and all other 
in their aid or aſſiſtance; or by their commandement, e>c.they 
may pleade the generall iſſue, and give the ſpecial matter for 
their Excuſe or Juſtification in Evidence. 

In an ation of Treſpaſs or other lute againſt any perſon, 
For taking of any diſtreſſe or other a&t doing, by force of the 
Commiſſion of Sewers, the Defendant in any ſuch ation 
ſhall and may make Avowry, Conuſance, or Juſtification ge- 
nerally , that it was doneby authority of the Commiſſion of 
Sewers for lot or tax aſſeſſed by that Commiſſion, cc. And 
the Plaintiff ſhall reply he did it of his own wrong without 
ſuch cauſe. And both theſe as were made for avoiding of 
prolixity and captiouſneſle of pleading, tending to the great 
charge and danger of officers and miniſters of Juſtice, &c. 
Coe. upon Litt, 282.283. | 

If any a&tion be brought againſt any perſon for doing any 
thing by virtue of an Ordinance of Parliament by the perſons 
enabled to do it,or others by their command or in their aid, 
it muſt be laid where the fat was done,not elſewhere,and the 


Defendant may plead Not guilty, and give in evidence the. 


Ordinance of Parliament, and if it appeare not to be done in 
the ſame County where it is laid, the Jury ſhall find for the 
Defendant;and if the verdi paſſe with the Defendant,or the 
Plaintiff be Nonſujt, or ſuffer a diſcontinuance, the Judges 
fhall give to the Defendant double coſts, Ord.2.Dec.1 646, If 
any officer or their aſſiſtants be ſued for any thing done by 
authority of the Ordinance of 9g. Feb. 1647. he muſt be ſued 
in the County where it was done, he may plead the generall 
iſſue, and he (hall recover double colts, See the Ordinarce.The 
like remedy is given in divers other caſes by divers other Or- 
dinances of Parliament, 

And now by the late a& made 23. 0404.1650.The Defen- 
dant may plead the generall iflue of Not guilty,or ſuch like 
generall Plea, and give the ſpeciall matter in evidence. 


Uu CHap.LVI. 
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Cray, LVI. 
Of Waſte. 


What it is, T His word (Waſte) is ſometimes taken for a wrong done- 
by a Tenant to him in Reverſion ; where a Tenant for 
his owne, or anothers life, in Dower, for yeares, or by the 
courtefie of England, or a Gardian in Chivalry, when hee to 

the prejudice of him in Reverſion, or the Heire , doth make 

Mow many Waſte or ſpoyle in the Houſes, Woods, Gardens, Orchards or 
kinds there are. Lands he doth hold.. And fo it is either voluntary, when the 
Tenant doth willingly doe it : or it is permiſſive and negli- 

gent, when the Tenant doth ſuffer ir to be done, 7ermes Ley. 

Wrikk of Wat Coo, upon Lit: 1.part.53.57. This word is ſortimes alſo ta- 
whatics © kenforthe Action or Writ that is given to relieve a man a- 
"  gainſt ſucha wrong done, which is defined to bee a Writ ly- 

ing, where any Tenant for life, yeares, in dower, by the cour- 
How many tefie, or Gardian in Chivalry doth make waſte ; then hee in. 
kinds of ir Reverfion ſhall have this Writ. And this iscither in the T exer, 
—_ when it is brought againſt him that hath the preſent eſtate, or 
* '* inthe Tenwir, when it is brought againſt him that had, bur 

now hath-not the eſtate in the land : And by this Writ in the 

Tenet, the waſte being found, he ſhall recover treble damages, 

Locum vaſtatii and locuns vaſtatum, the place waſted. (s.) The Leſſee for 
| life or yeares that is convifted of this offence, (hall loſe ; and 
the Plaintiffe in this ſuit, if he recover, ſhall recover treble 

damages and the place waſted : (that is) if it be in a whole 

houſe, the houſe, the whole houſe ;. if it be in one or two 

rooms ſparfim thoſe Roomes; if it be in a Cloſe,as much of the 

Cloſe as is waſted ; if it bein Trees or Hedgrowes, the circuit 

of the root and no more ; and if it bein a corner of a Wood 

here and there, that corner of the Wood only ; bur if it be in 

divers places of the Wood fparſim & circumguaque, here and 

there, perhaps the whole Wood : And this hee ſhall recover 

diſcharged of all incumbrances. So that if Leſſee for life make 

a Leaſe for yeeres, and after enter into the Land and make 

waſte, and the Leflor recover the Land in this Aion, he ſhall 


4void the Leaſe made before the waſte done; And if Leſſee ws 
ife 


- 
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life doe waſte, and after grant a Rent out of the Land, and 
after in this Writ the Land is recovered, the Leſſor ſhall hold 
it diſcharged : But if the waſte be before the grant of the 
Rent,contra, Coo. upon Lit.233. But if it be in the Tenuir, 
nothing can be recovered bur damages. And if the walte bee 
done by a Gardian in the Wards land, to the value of twenty 
(hillings,the Ward may ſue this Writ.and ſhall hereby gain his 
Iibertie ; and the Gardian ſhall loſe the wardſhip of body and 
land : Andif this be not ſufficient, the Ward alſo ſhall re- 
cover damages beſides. Aarlb. chap. 23. Weſtm. 2.14. Stat. 
Waſte 10 Ed 1. Gloxe.chap. 5. old NV. B. 36. Coe. 1.patt 54» 
'Coo.11.50, Dyer 281. 15. H. 1.7, 14.Ed. 3. 10.13. Fit% 
Waſte 62.75. F.N.B. 49. 

This Aion lyeth and may be had by him that is in rever- Where this A- 
ſion or next in remainder, in fee ſimple or fee-tayle; after the Rion. Iycth( or 
particular eſtate for life 8c. ended ; or by his Heir, or by the *** 
grantee of the Reverſion, or remainder, or by the grantee of ,. _.c., 
ſuch Heir or Grantee : And ſoby any Grantee of the Rever- wronged ; and 
f10n #2» iwfinitum. Coo. 1. part. 53. F. N. B. 57. But a Tenant who may bave 
for life, or he that hath a leſſe eſtate then a fee-fimple or fee- this Action or 
tayle, may not have this Action. Noy 26. Coo, upon Lit. 273. ,,- — 4 
But it will not lye for an Heire,or a Grantee, for a waſte done $a. .. 
by the Tenant in the time of the Anceſtor or Grantor : Nor 
can the Grantor, after this Grant, bring an Action of waſte 
for waſte before or after the Grant, Nor will it lye for the 
Grantee of a Reverſion for a waſte done by the Tenant be- 
fore or after the Grant untill Attornment ; nor after Attorn- 
ment will it lye for any waſte done before Attornment ; 
though it were not puniſhed before by the Grantor. Dyer 31, 

C00.6.68, Perk, 93.48, Ed.3.15.9. H.7.20. And yet it is 
ſaid, if an Afton of waſte be depending, and the Anceltor 
dye, that the Heir may finiſh this Action. Stat 11. H.6.5. 
And iftwo Copartners be of a Reverfion, and a waſte is com- 
mitted, and one of them dye ; in this caſe the Survivor and the 
Aunt may maintaine this Action Coo. 1. part 53. A body po- 
litique and the Succeſſor or Grantee of fuch a body that hath 
a- Reverſion , may have this Action. But yet ſuch perſons 
cannot have this Action for any waſte done in the time of _ 
| Un 2 their 


i. In reſpe& of * 


mY 
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their Predeceſſors. F. N. B. 54.Ifa leaſe bee made for life 
the remainder in tayle to another, the remainder in fee to the 
Leſſee for life ; and the Tenant for life, doe waſte ; hee in the 
next remainder ſhall have the Aion againſt him. F. VN. B. 
60. Coo. 1: 45. And if there bee Tenanc for life, the remain- 
der to another for yeares, the remainder to a third in fee, or 
in tayle toa third, ora third have the Reverſion, and the Te- 
nant for life doth waſte ; in this caſe the Aion may bee 
drought againſt him preſently ; but execution for the Land 
may not bee had till the leaſe for yeares bee ended... Bur if the 
meane leaſe be a leaſeforlife, no Action will lye till the death 
or ſurrender of the Leſſee, Remoto impedimento emergit Aitia 
00. 5. 76. 2. 92. F. N.B.59. Andif one make a leaſe 
or life, and after grant the Reverſion for yeares ;. no Action 
will lye during the yeares, Bur if after a. leaſe for life the 
Leflor ſhall make a leaſe for yeares to begin after the eſtate 
for life ended; this is no impediment. Fiz. Waſte 1.8. Alto the 
Lord that hath a Reverſion by Eſcheat, and one that had had a 
Reverſion granted from the King, & he that hath a Reverſion 
by devile ; though the Tenant have not attorned, may have this 
Action for waſte done by the Tenant, FP. N. B. 60. And yctit 
{eems in Kelw.109.That this Aﬀtion is not maintainable with- 
out a privitie which is not. in the caſe of the Lord,in by Eſchear. 
If Tenant in tayle make aleaſe for life of the Land,8 the Leſſee 
for life doe waſte; the Tenant in tayle ſhall have the action. 
Joynder in A= If two Jointenants, Partners, or Tenants in common bee, 
Qion, and one of them before partition made, make a leaſe to a 
ſtranger, and hee doe commit waſte, they mult both of them 
Jointenants. þrinp the aftion ; but hee only that made the leaſe ſhall re- 
Tenants in coyer the damages. Af. 8. Jac. Cxria. Coo. 1. part 53. F. N. 
commen: 2B, 60. Andife£. and B. bee Jointenants for life, the fee- 
ſimple to B. and they two make a leaſe for life, and the Leſſee 
doe waſte ; in this caſe they two mult joyne in this Action. 
13. H.7.15.F.N, B. 59. Forone Tenant in-common of a 
Reverfion cannot have an Attion of waſte alone. without his 
companion, CM, 36. 37. Eliz.: C. B. Hill. and: Harts Cale. 
And if Tenant far life and hee in Reverfion or remainder in 
Fee, jon in a leaſe for life or yeares, and this Leſſee do ay 
| . they 
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they muſt both joyne in this Aion : and the firſt Leſſee for 
life ſhall recover the place waſted ; and the firſt Leſſor the 
treble damages, 27. H. 8, 13. 22. H. 6.24. Ceo. 1. part 42. 
If the Lands bee granted to two, and the Heires of one of 
them, and the Tenant for life doe waſte ; in this caſe the 0- 
ther Jointenant cannot have this Action ; but his Heire may, 
F, N. B. 87. Coo. 1. part 53. 200. If a woman. Covert, have Husband and 
any cauſe to bring this Action , (hee and her husband mult Wite, 

joyn init : and if chey two make a leaſe of their or of the wives 

land, and the husband dye, and ſhee take another husbdand,and 

the Leſſee doe waſte, the husband and wife muſt bring the 

Action. So if three Copartners divide the land, and one of 

them hatha Reverſion to her part, and then (hee mary a huſ- 

band, and after the Tenant doe waſte ; in this caſe the husband 

and wife muſt joyne in the Action. 9. H.6.4;3.F.N.B. 57. 

If there be husband and wife in remainder in ſpeciall tayle,and 

the wife dieth without iſſue ; in this caſe the husband cannot 

now have this Writ againſt the Tenant ; and ifthe Suit were Abatemere. 
begun it witl now abate by her death, Coo. upon Lzr. 285. 

This Aion lyeth againſt a Tenant for life, either his owne In reſpe& of 
or anothers life, occupant, a generall or a ſpeciall Tenant in tbe perſonstha: 
Dower, or by the Courtefie, a Tenant for yeares, though _ 8 
but for one yeare, or halfe a yeare,G/oxc. chap. 5.F. N. 8.50. ab led 
Ceo. 10. 9.6. 37.6. 73-But not againſt a Tenant in fee- fimple, or nor, And for 
fee- tayle, in tayle after poſſibility of iſſue extin&, or againſt what waſte, 
him that hath an eſtate of Frankrenement only diſtendible; S*%+ 3- 
as if Tenant in tayle make. a Feoffment or bargaine, and ſell 
his land to another and his Heires, Coo. 10. 98. Nor againſt 
a Tenant by Elegir, Statute. Merchant. or Staple, Tenant in 
Mortgage, or tenant at will, Co. 50.. 89, 1..57. 6. 41. N. B. 

41. F, N. B.59. Nor will it lye againſt Leflee for yeares or 
life after ſurcender of his eſtate to the Reverſioner, and his ac- 
ceptance thereof, old N. B. 36. 4. 4. fa. B. R. in- Morley's - 
caſe, It lyeth againſt Leſſees for life or yeares, for waſte done 
by themſelyes or Rrangers, and. that whether they come by 
their eſtate by leaſe or deviſe, Plow. 10..Coo. 1. part 53. 1f 
Leſſee for life make a leaſe for yeares, and the Leſſee for 
yeares doe waſte ; hee in Reverfion muſt have his remedie 
Uu 3 | againſt - 
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Executors, 


infare, 


Wife, 


againſt the Leſſee for life ; and hee (hall have his .counter- 
remedy againſt the Leſſee for yeares, by ARtion of the Caſe, 
Paſch.38.Eliz. B. R. If Leſlee for yeares grant away part of 
his rerme, the Action mult bebrought againſt the firſt Leſſee , 


| and not againſt this Leſſee 'of part of the terme. If Tenant 


in Dower, or by the Courteſie, aſſigne or grant over his 
or her eſtate, and'afcerwards the Grantce doe, or tuffcr walte, 
the Tenant, not the aſſignee, mult be ſued, F.N-B. 56. If a 
Leſſee for life or yeares grant over his eſtate in the land, bur 
doth (till take the profics of it , or grant it over to that.end 
that he in reverſion.may not know againſt whom to bring his 
Action : in this caſe he may bring his Ation againſt the Leſ- 
ſee or his aſlignee, at his choice, Stat.11.H.6.5. Coo.5.77. It 
lyeth againſt a Leſſee for life or yeares, after he hath atfigned 
his terme for the waſte done by him before the Afſignement. 
But for the waſte done after the Aſſignement, the aRion muſt 
be brought againſt the Aſſignee ; and ſo each of them are to 
be charged for his owne time. And yet if the Leſſee begin a 
walte and then grant over his eſtate, and the Grantee con- 
tinue the-waſting ; in this caſe the ation may be laid againſt 
the Aﬀgnee, F.N.B- 56.0ld N.B. 37. If Tenant pur awter 
vie doe waſte, and the life die; yet the Tenant may be puni- 
ſhed in this ation, Coo. 1. part 285. Coo. 7. 2. 5.12. Ifthe 
Tenant grant his eſtate over on condition , and the Grantee 
doe waſte, and the Tenant enter for the condition broken ; 
the ation mult be brought againſt the Grantee, Evo, 1. part 
54. It will not lye againſt Executors or Adminiſtrators for a 
waſte done by the Teltator, for woritar cam perſona, Kebw. 
105. F.N.B. 57. And yet it willlie againſt the Executors of 
a Leſſee for yeares, for waſte concinued by them : as if a Leſ- 
ſee for yeares begin a new waſte by diging a Mine, or the like, 
and deviſe the terme to another ; and the Executors enter and 
continue the waſte, goe to dig in the Mine, or the like, and af- 
ter aſſent to the Legacie : this aRion will lie againl(t the Exc- 
cutors for this continued waſte, Coo. 5.12. 10 Ed.q.1. 
This ation lyeth againſt an Infant, not only Sr a waſte 


Hwband and done by himſelfe, bur alſo for a waſte done by a ſtranger,Coo. 


I. 53. This action lycth againſt Husband and Wife. If a 
p _ Leaſe 
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Leaſe be made to the wife alone, for life or yeares, and ſhee 
or her Husband doe make waſte, this ation muſt bee againſt 
them both whiles they are living, and it will not lie againſt 
one of them. F.N.B.57. But if it bea Leaſe for life, and ſhee 


die ; the aRion is gone and will not lie againſt the husband, . 


albeit he did joyne in the waſte : and yet if the 


husband bee 


. poſſeſſed of aterme in the right of his wife, and he doe waſte, 


and then the wife die; in this caſe he may bee 


waſte, Coo.1.part.54. Coo.5.75. 2 H.4.3. And if ſhee be Leſ- 


ſued for this 


ſee, and takea husband that doth waſte, and die, ſhee may 
be charged for this, F..N. B. 58.59. N. B. 36. If lands be gi- 
ven to husband and wife, and the heires of the body of the 


husband, or the heires of the body of the wife, and he die, 
and ſhee doe waſte ; or ſhee die and hee doe waſte, in this 
caſe the heire may have this ation againſt the Husband or 
Wife, as the caſe is, F.N.B.57. It is ſaid, That if a husband 
and wife have a joynt eſtate, and the husband doe waſte and 
- die, and the wife agree to the Eftate, that the ation will lie a- 
-2inſt the ſurviving wife, for this waſte of the husband, /ed 


quere Coo. 1. 53. N.B.36.58.59.Broo.Waſte 11, 
If a Tenant in Dower, or by the Curtefie, grant over her Tenant in 


the ation mult be brought by the heire againſt the Tenant, 


not the Aſignee ; and yer if tuck a Tenant by the Curtefie 
grant ovgr his eſtate to a ſtranger, after he hath attorned:to 
the Grantee, ofa Reuerſion upon a grant thereof made be- 
fore ; and the Aſſignee doth waſte, in this caſe the ation muſt 
be brought againſt the Aſſignee, and not againſt the tenant by 
the Curteſie. So, if the Wife, Tenant in Dower, grant her e- 
ſtate to a ranger, and after the Heire grant the Reverſion'in 


Fee to another, and the Fenanc attorne, and after the Afſig- 
nee doth waſte ; in this caſe the action muſt be brought a- 
2ainſt the Aſſignee or the Tenant in Dower, not the Tenant 


her ſelfe ; for in both caſes after the Heire hath 
his-Reverſion, the Tenants after afſignement of 
ſhall not be charged,Ce.1.part 54. 310. 


If there be two Jointenants, or Tenants in common, in Fee joinen 


or for life, of a Wood or Common of Turbarie, or —__ &c, 


ranted away 


or his Eſtate, and afterwards waſte is done; for this waſte DH by the 


ourrefie. 


SeR. 4, 


their eſtates, Ts 


on. 
anis, 
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Dif ſeiz >r, 


Scranger. 


Gardian in 
\Chivalric ; 


In Soccage. 


the thing in 
which a 


done. 


In reſpe& of 


wrong is pre- 


tended to bee them ; and if hee doth nor ſo, but ſuffer any part of it, by his 


| Andyet tothrow down the poſts or frame of a houſe remain- 


the like ; and one of them doth waſte againſt the will of his 
companion, hee may ſue the other; and hee may bee ſued for 
this : otherwiſe it is of Partners. Coo. I. part 200. 

If Tenant for life bee diſ- ſeized of his eſtate, -and the Diſ- 


. feizor commit waſte ; the Leſſee for life, not the Diſ-ſeizor 


(hall bee charged in this ation .for this wrong. Broo, Waſte . 
36. N. B. 37. © 

If a (tranger againſt the will of the Leflee-, Tenant in 
Dower, &c. doe waſte ; this Aion may not bee brought a- 
gainſt the Stranger, but the Leſſee or Tenant for this waſte : 
and hee ſhall by an action of Treſpaſle recover as much as hee 
loſeth againſt the Stranger. D. & Sr. 34. Coo. 1. P. 54. 

It lyeth againſt the Gardian in Chivalrie, for waſte done 
by himſelf , but notfor waſte-doneby a Stranger.-Coo. 6. 7. 

I. part 54. And ſoalſo his Grantee of the Wardfhip ; but 
againſt each of them for the waſte'in his owne time only. And 
yet it is ſaid, it will lye againſt the Afﬀignee of this. Gardian, 
for the-waſte done by the Gardian. Coo. 5. 12. Fitz, Waſte 
10. If two Jointenants bee of a Ward, and one of them doe 
Waſte, borh of them mult bee ſued for it Coo; 1..part 54. 

Itis faid, it-willlye againſt a Gardian in Soccage for: waſte 
done by himſelf ; though not for waſte done by a ſtranger, F, 
N. B. 59. But the contrary is affirmed by Coo. 1. part 54. 

Voluntary and negligent waſts are alike puniſhable, Dyer 
2$1. The Leſſee or Tenantis bound by Law to keegthe hou- 


ſen-in as good caſe and plight as they are when hee comes to 


negligence to grow ruinons ; this is waſte, for which the Lef- 
ſor may ſue the Leſſee in this Aﬀtion, Broo, Waſte 130. But 
for the further opening of this point, take theſe things, Firſt, 
To ſuffer it to decay,is waſte ; albeit there bee no Timber up- 
on the thing to repaire it; for the Tenant muſt procure Tim- 
ber at his owne charge. Secondly, To proſtrate, abate or 
breake downe any of the houſen, either the whole or part 
(that is) any of che principall walls, or walls of partitions in 
chambers ; orelſe whether they bee of tone or mud, is waſte. 
Broo. Waſte 26. Kelw, 37. 10. H. 7. 2.5. F. N. B.59- 


ing 


ing:of an' old building , or: ſetup; for: a' new building , it 
feemes is no- waſte. , Broo; Waſte 107. Thirdly , if the 
houſe bee uncovered by tempeſt,” arid the Tenant doe not re- 
paire-it-in.convetient time, this is waſte, Coo. 1. part. 53. 
Fourthly, To ſuffer the houſe to bee burnt by negligence or 
miſchance, iswalte.: Coo. 1. part 53. Fifthly, If the houſe 
bee ruinous when the Tenant comes firſt into4t, and hee pull 
it down, and doe not build it.up again, this is waſte; Coo. 1. 
part 53. Sixthly, It.is waſte in the Tenanc (as ſome fay) 
to build up a new. houſe; though: with Timber of his! owne ; 
yet others doubt of this :; And: if after it bee new builded, 
the Tenant ſuffer the houſe ro: decay, this is another waſte, 
And yet'to pull downe an old houſe ready to fall, and to.ſet 
up another with his owne: charge, of the tame length arid 
bredch, is in the Tenant no waſte/So neichertoſet/up a houſe 
with bis own Timber that wasblown downeby wind or tem- 
peſt, though it bee lefler than the formerhouſe: Bra; Waſte 
39.93. Coo. 1, part 53. 12, Hi 4-6: 11, Ed. 2. Stathans. 
Seventhly, To take away , pull off, or bxeake' downe the 
Wainſcots, Doores, Windowes;/ Benches,: Furnaces, or any 
otherthe inſeparable incidents of - the houſe; being ſetup. and 
faſtened by the Leflor or Leſſee, or whomſoever ; is waſte; 
Coo. 4-94. 1. part-of his 1»ſt:- 54. Eightly, To ſuffer the 
bouſes covered at the time of ,the Tenants taking to-it to bec | 
uncovered-1o- long; as. that thereby the .principall pieces of 
timber .of the houſe (v:iz.) the Beames, Rafters, Sparres,Plan- 
chers, &c. doe putrifie and rot, is waſte. But the cot cove» 
riag.of atjew. frame of building uncovered: when the Tenant 
comes tot, is not waſte, And'if it! bee uncovered when the 
Tenant comes toi, though by-this meanes the houſe” fall 
dowre, it is no waſte ; and if the uncovering doe nor” pro- 
-duce the effect of marring the timber, this is not a walte.-. Coo, 
I+pait 53+ Braou Waſte 694 45:5.\$8.:12+ H. 4: 4: 107H, 7, 
2-.'N, B59-:{Nwithly, If thahouſe bee proſtrate by tem-. 
pe(t,. flogds, 'or burne; by lightnjog;'oc bee proſtrate by Ene- 
mies, without any defaulr, or power-to prevent it in:the Tex. 
naat'z or if at his coming into it, itbee.ſoorninous that-it .can+ 
nes beedkeep: ups mA” =. z-and the:Tenantbujld ic 
» 4 OE X vp 
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Aftiin of 'Waſte. | | 


In Trees and 
Woods, 


vp again with ſuch materials as reomine; and- other timber 
of his owne ; or (as ſome ſay) the timber upon the ground, 
and build it no larger than it was ; this is no waſte, Coo, r. 
part:53. 54. Bro. Waſte 117.' 82. YetI doubt of the laſt: 
for hee is-not, in theſe caſes, bonrid to repaire it ; nor are 
thefe ſpoyles any ſuch waſte; for which. the Tenant is at alk 
puniſhable. Coo. 10, 139. 11. 4T. 4.64. F. N. B; 59. Broo. 
Waſte 19. 130. Dyer 36+ F.N.B.60.20.H.7,2, 

The Tenant is to preſerve the Timber-trees on the Land, 
and if hee make ſpoylein them this:is Wafte ; for- which, 
hee in Reverſion: (hall have this/remedie 't' But for farther -0- 
pening of this point take theſe things.” 'Firlt, T6 cut or breake 
downe or roote up Trees that are, 'Or may bee Timber ; as 
Oake, Aſh, which are Timber in all Countries ; or other 


| Trees im::ſonie -Corintries/ where! Timber: is ſcarce / :-'Blme 


whether: young orold,. above or under ewenty yeares 6F age, 
to 1cl}, build anew-houſe or a! new'/:roome,; or 'to any other 
purpoſe 'then towards the neteſlarie repaire of the old-houte 
or houſing, being,on the fand ar3he time of the Leaſe, and in 
deeny by age or tempeſt, is Waſte. x5 \H: 7. 21. Keby. 95. 
11. 4,411.12 H:7: { »D53- 314. 1x, H. 6:1; F.'N.'B:99, 
7. H, 6.40. Coo 1p 53 Secondly, To'cat downe timber 
for reparations at 'unſeaſonable - times, that it dye ;. or'to 
cutic, and afterto ſell it, or imploy it to any other- uſe; is 
waſte : And though after ſale hee buy it againe, and imploy 
it to reparations ; yet it is faid this wilt not helpe the caſe. 1 2. 
Ed:';, Waſte 2$: Thirdly, forme tay, To cat downe-timber 
ro build new. houſes, broken or! burnt down''by! fire, water, 
Enemies, or the like /hand of God, is waſte: 'becauſe' hee is 
not bound to repaire it. nor is.it-any waſte in'the Tetidhr. 
Dyer 76, Perk,738.' Tchath beene faid, That if a Tenant cut 
downetimber-trees, before-there'is need of reparations, and 
keep them till the timber-be'\omewhat ſeasonable+; 62 to cut 
down more than enongh, ſo hee keep it for that vith- and: Joe 
not mif-imploy it, isno waſte; 24, 37.5138; Elie per cari- 
am; But it ſcems the contrary hath been adjudged. 2. 7% 


- 40. Eliz.'C.” B. in Gorges Cale. 'But if an'apparentinered *apo 


pearey it may-bee cut a little before it bee uſed; *Cod. 1:51 399 


11h, 
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IT as. 6.64. F.'N. B59. Fourthily, Sor is ſaid; Thit th 
cut 

and' uſe his 6wn , or ſo muck thereof for reparations , 'or 
repaire' the houſes with the money, is waſte, 12, Ed: 7, 
Waſte 20,-I' doubt this firſt caſe, Coo. 1. part. 53. Fifthly, 
To cut down timber to'repaite the hoaſes deczyed by the 
Tenantsdefault, it is waſte, atid a doyble waſte, F, N; z 59 


Cee. 1. 53;" If a honſe bes rijnous tt the time'of a ledfe ;/ 
and. after fall; and the Tenant tur down timber to repiire it 3" 


this is no waſte,” Cog. 1. 54.' Sixthly, To cut young tim- 
ber-trees to-repaire, when -therg' is enough of fitter timber 
beſides, -is waſte, 'i 1.6, 1. 13. H. 7. i1.'F. N.Þ. 60. 
Seventhly \- To cut d6wn all'cheundet-woods, in x'Wood 


whers'no high-voods'ate | wn Wren net RD onm Þ 


Broe. chap, ptr; Soto cut-downſuck = Wood, and thento 
CC — newly fetfed, -and kill it ;'or to 
root arid Nub it tip; this iswaſte* F. XV. Z. 59. Coo; 1:53: 
Eighthly;- T6 ctic down: tittiber-trees for fire-boor, arid hedg- 
boot, when there is enough other boot; is waſte, pry 'two 'Ju- 
ſtices P. 7,'7ac. B: R. Ninthly, To cut down ſuch trees for 
fire, a5 are not fir for fire, being timber, and only hollow and: 
dry'at the top, is ſaid to ber-etle : Bur if! chey bee hollow, 
and drye;/ and dead, that they beirenor fruit nor leaves, in 
Summer. ; if then" the Tenant cut down ſuck trees fot fite- 
| boot, thisis not walte. | And by this, it ſeemes, otherwiſe they 
are not to bee cyr down for fire-boot, Dyer 332: Coo, r. part 
5:3. And yet trees that will never bee fir for timber, ic. feems, 
may bee ciir for that" uſe, 11: H. 6. 7. Tenthly, Tf a* man' 
leaſe his land, -wherein is an open Mine, to another, 'with all 
the Mines in1t, for yeares:; ind the Leſſee cut timber trees 
upon the land; rouphold the earth about the Mines, to keep 
irfrom falling ; it ſeems chisis ho waſte, Paſch. 17. Jac. C. 
B.- Eleventhly, To cut down more for fire-boot, hay-boor, 
hedg-boot and houſe-boot (ro keep itas hee found it) than 
isneceffary ; or ro cut down the green wood; when there is 
ſufficient dry and dead woqd, is waſtr, Bro. Waſte 130. 
- F.N.B. 59. Coo. 1, part 53.88, Twelfthly, Tris faid, That 
to cut down Willowes,' Beech, Birch, Maple, or Aſpe that 
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wh timber for neceflary reparations, and then to ſelf'is, 
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Thorc C9, 


In Gardcns or 
_ _ Otchards, 


In lar.ds, 


"  growin the fight and view of a Mannor- houſe, orare a ſafe- 


guard to it, is waſte, 40. £4325. Coo.:1: Part: 53s, Thic- 
rteenthly., To. cut great Hazels in a Wood and Country, 
where is no other wood, may bee (as ſome ſay) walte, 40. Ed. 
3. 25. Broo. Waſte. 21. Fourtcenthly, To ſhrond timber 
trees, at ſcaſonabletimes , to cur. down, or fell Willow, or 
ther trees that will not bee, timber; dead wood, -or- under- 
wood, for fire, is no waſte, F..N. B. 59. 60. Fifteenthly, To 
fell Copices and under-woods . to ſell every five, ten, or 
twenty yearexs, as the courſe of the Country is, and tenants 
have been uſed to doe, is no waſte, 10. H. 7. 2, F..N-. B. 59. 
60, x1.:H.:6. 1. Sixteenthly, To cut ,or moote. Thornes 
er Buſhes growing in a ground-for the bettering: of it, is no 
walte, Dyer. 37... 43+ So. to cut up. black-thorne toburne ; 
ons hes in. 2. champion couatry,. where. fuell is ſcaxce, 
M..8. Ja. Cyria. And it is (aid, it may bee waſte, to, cur. 
white: tharne io.ſuch a.country .; unlelle it-bee for reparaci- 
ohs. . $0. to ſuffer ihtg. bee del}royed. ,. $0.3t.is ſai by ſome, 
That to cut'down, or grub up quick- ſet, hedges in country 
where fuell is ſcarce,:may bee waſte, Broo, Treſp. x 36+ 134, 
411. Coo. 1. part folio 53, For that may bee-walte in a field- 
copneeyhat is not waſte in woodland countrey. The break- 
ing of a hedge in other caſes, is no waſte, Bros, Waſte 34, .... 
To cut dowo fruit.trees, Apple-trees, ,or Pearce: trees, or 
Plnm-trecs, or the like, growing in an Orchard or Garden ; 
though it bee for reparations, is waſte. . So to take away, cut, 
or pull up ſuch. trees half broken by the wind. or otherwiſe, 
vhiles they doe yer beare fruit, or the young ſprings of them 
that may beate fcuit, is waſte, 10. H, 7. 24.48. Ed. 3. 44» 
Breo. Waſte 19. And yet it isno waſte to cut, or deſtroy ſuch 
fruir-trees growing in the fields, out of an Orchard or Gar- 
den, nor in an Orchard and Garden, when they are utterly 
{ubyerted and fruitkeſſe, Broo. Waſte 82, 39. Coo.i.part 53. : 
'Todig orcare up the ground, to make gutters or,gripes- 
ro the hurt of the ground, may bee waſte. $0 to. care up an- 
cient deep Medow, not ploughed in mans memorie. ; grub 


vp wood and turn it into erxable*'; or turn errable into a 


Wood, is walte, Dyer 37, Cop, 1.P- 53. But to dig or gripe 
a foggic 
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a foggic Mcedowr,. for the bettering :of it, is:ciowaſte: 3 or.t0 
ict ones errable, br other .grotind: Iye freſh 3- 6r let- Thornes 
or 'weeds.over grow it, ; or 'toriplow vp:ground: that hath 
been ploughed within the memerie of man ;. or that is ſomes 
times kin and ſometimes Nedow ; or:iometimes, Me- 
dow, and 'fotnetimes Paſture ; this sno'waſte. . Dyer 361; F. 
N. B.59. 2.H. 6.11. Hill 8;: Zac; R. :R; Freſrams cale: Tf 
the Tenant being bound to repaire the banks, for lack hereof 
ſuffer the-water to over-flow and much to. hurt the, grotind ; 
this may bee waſte : Burt if the over-flowing bee. by ſome ex- 
traordinary:flood, contra; Ceo. 10:.1 394 I part 5 30. its bh: 


If the Tenant ſhall' open, or:\dig new. Qyarrs for:Cole, Mines. 


Stone, Brick, Metrall, Grayell, Lime,; Clay; ox.qhe like-;/this 
is waſte. ;' unleſſe there bee | ——— in bis:lcaſe, to war- 
ranitit :But-it is no waſte forthe Tenant to:dig forwards;in 
hare oem” ed And _ I _ 
with the Mines;yer- ; ny other Mines, 

what was open bfote , hive woke Bug ifno: Nine-were 
opened before 13 then it (jd the Leffee may openithe' Mines, 
and not doe waſte,'Coo.'5. 1 2..1; part 5 3-:54. Itisno waſte 
to dig the land for Gravell, and ſach like neceffaries for repa- 
rations, C2012 Part. 5 3:15:4-11/To- ſow errable .ground to 
woad is": {#id-ta: bee -walte: 13 becauſe: it will.' beare no 
Corne the next year ;, Zeſacm's. caſe; To ſuffer! txrable to 
bee drowned ſo that itturnto tlay ;' or to: ſuffer Medow to 
bee drowned, fo that it tura to bee hereby Ruſhve, and little 
worth, may bee waſte, 20; H. 641: - | 


- To-ſuffer the walls, or pale of a Parke to; beſo decayed, In P.tks or e- 
that it want .incloſurey that the\Deer are,: or may bee: dilpers; thcr chings. 


ſed, 'may bee'a awalle, Brod. '1.30-\Coo.,1. part 53. Soto. kill 
or deſtroy all the Fzjh in, a;Pond, may bee, waſte, 6. Rc 2. 
Statham. So to take: ſo many.young out of a Pigeon-hayle, 
Warren ,-Parke, Viyarie, Eltagnes,: or the (like, inot:mainr 
taining that ſtore that.was there, when the: Tenant came firſt, 
may /bee-a waſte, Coo.'1 . part 53. 'It is ſaid; Thay to: ſuffer 
a mud wal), thatched, or tyled, to þee uncovered, whereby 
it periſh and fall, isa waſte, Broo. 'Waſte 39, But if it-bee 
uncovered when the Tenant: comes t0.ir, it.is ſaid ro. bee no; 
* 19127 Xx 3 waſte + 
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waſte ; an fochonghhee take ir-dowtn, Broa/Waite; 947.Ce. 
T.:pact{' 5:31 Bat of theſe things will bes waſte: in a 
—_ where hee doth them by = _—_— command - 

Landlord; Dyer -37:Ketw:37.8. H.8;5.nor when hi 
leaſe is aſia: F-; 


4 


in reſpe of "IFone tetiſe aiCloſezdidebthidens the clolomith the Trees; 


the Caſe. 


ScR. 6. 


Treſpaſlc. 


and the Lefſeeciit the Trees, thisis:a Waſte -: \for the Tres 
doenve this Habrndwins ering not in the premiſſes of 
the » Paſch. 7.746. Co. B.Sir Francis Leakes calc. 

If one make « Leaie for yeares or life, by words of Demiſe 
and Grant ;7 ofig Cloſe with-alÞ the Timber-trees except 


'' Cakds; and the Tefleerm the) Trey tharare-nor Oakes, this 


is Waſte, Dyer 379.314 Cen 113-48. If the Leffor make 
his Leaſe to/'the Leſſee excepting the Trees; and: the Leſ- 
foe cue the Trees'; in chis caſe che Leflor muſt have-an action 
of :Trefſpas for the.wrong;:and aor-an aftionof Waſte, for 
the'Tcers were-.noe 1s Þ3: aaſe= CA 9: Fac. 
If rhe Leflorbev dolind rd reptire;;' md the Lefſee doe it hig- 
ſelf /; this1is: nor 'Whſte|Goo:''t pare 5X. If rhe Leffee cur 
down timbes, op pull down houſes, and theLefſor take it a- 
way, yetithe ation lyeth againſt the Leflce for this , Coo. 4: 
64. _—_ $6 ifa Lefſce tut Timber for Repaire,and fell ir; 
and buy again'and-repairerive houſes-with: it; i yeb cthe 
aQtion'will tie fot the curting-of ie, F700; v1.46 thie Leffce 
have covebinted/hor'to doe Wafte;: und hee:doe Waſte |; yer 
the Leflor may'have'this AQtion, «ad remedie Upon his Cove- 
nantalſo, A. 9. Fac. Coventries cafe.” If the Leſſor. cove- 


' nant with ec Leſſee that heeiſhaſktake as much Timberizs hee 


- will, an& hee! cur Timber" z -foſbems:eitker. this'ss no Waſte, 
or-the Covenant may bee pleaded by way of 'Rebmreer, Pur- 
frazercafe, EM.'9.- Jac; If the-Leflor and: Leſſee together, 
doetuth:an- aft as is Waſte, no/aRtion will lie for this. «So, if 
che-Leſfor himſelf tothe thing, Dyer 57% (Kalwe37.: Perks 
1V2; 203, [$0; if the Leſſce doeit byledve or warrant: from: 
the Leſlor; x8. H.8.'5.” If the Lefſce doe any Uhirigupon the 
Land, which is a waſte, before the Leaſe begin, ir ſeems 
this is not aRionable, Perk. Fef#.'Go2. Iftheruine bee cay- 

ſed by-the extraordinary- hand/of God, asby Firez PRs or. 

| e XZ 4 alters 


FELT 


Warerthis 2Qion wit noflliptooiC@c0q, Bria/whfte Mt. 
- - If the Leaſe beem rof wiſts, the 
Leſſee carnvt doe walte':54* + 2». yar '; 
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/  Burfor the opening of this rlanſe, 19 3alaie Jepwetadis Wichove Im. 
of waſte, and rothew the Lavekbreio, chet2rhihgs_urecro- bee peachmene of 


known. (Fiſt an Impeichment of walte,dotlMiiinifie 4 re- 
rraint-from: committing: of waſte: in+Rands: or\Teneinenes': 
And without Impeachment, doch fighifit a' liberrie” to' doc 
waſte, Md an'Eſtate without any ſuch reſteaine Cos; Ir! wy 
Secondly; Theſe,” or the ike: wordsinſerted i 
re ſaid to bee; annexed roche Hitare;: docebunpertic'q aelith 
of te, :anb make. the Teyavit; bitten, nh hte 6 
ry in'Taylc; ; and ir adderh a-ptiviledge the rennto, and 
ive the Leſſee a power ahd ineerelt'to mike waſte and 
the thing co-his:ownwfe; forhar inp hee h 
generalbpropertic inithac whergia! deforbtve 
a ſpeciall propertie ;1o'thar: —__ 
er pull down Houſes ; aud then! dvr E£thep beecchrownevr 
cut down by others, hee may: eake the aw6od 4nd timber to 
kitnſelf : And the Lefor fue this Action''fot chis wifke, the 
Tenant may: bar him with this clauſe, Od.\( G81, =” 
- 34. CMarlb. chap. - 241 Plow; 8g Rr fat) peat 
bur it mcſt beethoſr'very words Gr of che WERnſe: 
Lay 4 the. words bee, withont Imprachmencof wilteby any 
on of waſte, theſe _ arcinot iſo ſurge, they doe thor 
ive fach a © Tenant, noraler-tite/þtopertis, buc 
4 rr eqreley gk ſorkat the LiniKNord'ca 
Aon apantt:the Tenan- for «he waſtes done;! of, 
Coo!1x : $2: 531 Biftly; rhe words mwlt0 blewierted ir the 
ſane Dorde wheetby che-Eftate iv made, or! acothet *Decde 
made at the.lameotime'; for if hee: make his'Leaſe' without 
Geka, and after willeth-thacche:Lefice ſhalthol# with 
at on at ho 
thivg dr-give 827F Un v.82 
82. Plow; 5/56. 5 595 And yet iff; mak 4 teaſe fot yextes 
6B. andamong(t ather Conmunts dorly inſert this; Atia'the 
faid A.-doth for him-andhis Heirs covenant with TR 
kis-Execucors 4nd-Aflfguies (hatbar! all tinees: daring 'the' 


oe, ſ15 6 RFITID 


to di 


Waſte, 
How ic thall be 


caken, 


Seca. 7. 


Value, 


ing upon. 


ecs'and hedges grow- 
away and. convert to 


"Carry 
his owne uſe, "without up lag of the Leſſor, his Heirs or AC- 


- fignes ; it}. is thought that/theſe words will amount to this 


clauſe, and-diſcharge the Leſſte'; And this was the opinion of 


” divers Councellors, -UAL to. Car; If a leaſe bee made with 


this clauſe,; Provzſe, quad non profternet dome voluntarit ; if 
in this caſe the Leſſee throw down any of the houſes, it will 
bee waſte, Plow, 135; 9. H.6. 35. So if one mak. a leaſe 


for life, and by Deed grant, that if any waſte bee: done, ir 


(hull DUE oy neighboucs, -and :not: by Suit or. Plea; 
yetan Action of w e willdye; Coo. 1; part '53« Segane hi! x 
This, priviledg where: ityis, may bee' loſt ; for it is watt, 
qaly.to. privitie of Eſtate. And therefore, if one that hath 
this priviledg:annexed to:his Eſtate,: agree to: change his E- 
Natc;the priviſedge is gont-- Anditherefore, if hee ;that- hagh 
A3.lexſefor yeares, :with this claule in his Deed, accepe of a 
Deed, of confiemation of his eſtace, without this clauſe ; Oc 
.if a leaſe be made taa man for anothers life, with this rf Abr 
- remainder, to-him for. his owne life withont this clauſe ; 
iyiledg: by. tho extioguſhment- of the eſtate is gone. 
[ff ee in cayls, aſter poflibilitic of ilue: extinR (7 which 
this: manner}: granteth; away his: eſtate co. anq- 
ther by:this the priviledg'is gone, 'Coo.-11:'83;: And: yer it 
held dif Leſſce for yeares, having this clauſc in hisleaſe, doe 
peg br lg to) 2 Stranger, that :this priviledge ;is 
ſhall:gor to the Afﬀignee; and the: Are 
ee ens ; For theTenant. in tayle hath 
only; Dor : prmiledaes; or: priviledg in; Law. : but this 
3520.4 iviledg;, annexed. by'the: L:Horto :the 'Eſtate;; 
mn Zoe with it. . And of the opinion _ divers Counr 
en Cari no 

Some ay {That. this: wiifeasr utes except abs 
age «We ito: ſix+pance: ;:and that” the; Plagtiffe- cannot 
have Judgement where the waſte comes but rotwelveperce ; 
hers where:itcome>battathree-penee ; for de mtinimi«ncm 
onrar. Lex. i And yet» Coo. 0; bis ix; part "of his 4n#b. {.; 54 
Gigh, Tha malic dome i if: tr66s; £6 _—— three (bullings 


Dm fourc- pence, 
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Foure-pence, is adjudged waſte; and that many little waſtes 


may'make up a value. And it ſeems, by the common practice, 
it will lye for any value ; only the: Plaintiffe-muſt bee ſure to 
declare for enough;otherwiſe the Declaration is not good. But 
if ſo he declare;then if theJury find but 1.d.'damage;tt is good, 
Broo.Waſte 20.70.74.Plow.329.9 H.6.66.38 H.8.7 


If Tenant in tay! bring this Action, and hanging the Acti- BY what means 


on, the eſtate in tayle determine, and the Plaintiffe become 
Tenant in tayle after poſſibilitie of iſſue extinR ; hereby.the 
AQion of Waſte is gone, So if the Tenant orhee in Re- 
verſion dye, the Action is, gone. ; and if the: Suit were begun 
it muſt abate. So if after -the waſte is done the Reverſion 
bee put out of that ſtate, wherein it was, as if it bee granted 
away to a ſtranger ; and in this caſe the taking of it back again 
will not revive the Aion. If hee that hath the Reverlion 
grant it to the uſe of himſelfe, and his wife, and his heirs ;- the 
waſte in thele caſes is dif- puniſhable, Coo.-1. part 5 3-/'-- 


- 


the Attion may 
be derermined, 
or nor. 


$8. ©. 


The Pleas to this Aion may bee either generall. or ſpe- Pleas. Whar 
ciall ; the generall Plea is Nu/ afte fair» The ſpecial Pleas hall be faid a 
are many, either in a; way of Juſtification,: or Excuſe, as the yore =—_— 


caſe is. Itis a good Plea, jfthe walte bee laid to bee in 'not nor, 


reparations;; that it was repaired before the Ation brought ; 
This muſt bee Pleaded ſpecially, But to ſay, it-was repaired 
after the Aion was brought, is no good Plea, Coo. 5. 119. 
13 H.7. 20. Coo. 4. 64. 11. 49, Soit isa good Pleato any 
waſte, that the Leſſor gave authority to doe it, KelW. 37. Bros. 
done 13. It isno good Plea to ſay, That the Plaintiffe did. 
Covenant, to deliver Timber from off the thing.to doe it, and: 
refuſed ; for the Defendant in this caſe, may take it, Burt if 
the agreement were, That hee ſhould have it from another 
thing, perhaps the Plea may bee good, Bros, Walte 36. 

. Itis: a good Plea, to ſay, the Houſe, or Trees were burnt 
or:ſpoyled with fire, with water, or by wind ; that the ruine 
was cauſed by ſome extraordinary At of God, Broo, Waſte 
31, Coo. 4. 64, So it isa good Plea to lay, the houſe fell 
before the Leaſe ; or that the Leaſe is ſurrendred to the Leſ- 
ſor, and; hee hath accepted. it , or that the Plaintiffe hath 

entred upon the land, and before his entrie there was no. waſte 
FN EE Ou2 | Yy done ; 


Sect 9, 


- os As ' Px Ea. ..  R. - = VA. £4 ww” NWSES-,qmw—. 


9” [age Fa 
Z / 
— 


ied RR TEE ** 
GY = _ . a % 
SF (35 on "IP, 
Attion'\of Waſte. 
— . > + > 9 ne— en - - _——_ -. - Ow _—_— —_— ——— 


9 P—— 


Evidence. 


| dns - sf that the-Plaimriffe himſelf did: the waſte 3.orthar 


the houſe was ſo decayed, at the time of the Leate, thar ir 
conld not bee upheld ;. or thar the houſe fell with tempeſt, 
or-was burnt ;; 6r that the Plaintiffe hath granted away his ec. 
Mare; at before the print there was no waſte done ;. or that 
the Plairitiffe' hath by- pood words: releaſed it-;. or that the 
Leafe was made with6uc impeachment of waſte, 12.:H. 4. 6. 
8. H.5. 8. Broo. Waſte 18. 29.33. 54. Finches ley 55.But it 
is 10 good Plea for the Defendant to ſay, hee ha&nothing in 
the land, #t the time of the waſte done, Bros: Waſte-22. 

'Ttis nb good: Plea.in this: Aftion, foricutting down Tim- 
ber, *of pulling down the 'houle, -that the Leſſor took away 
the Timber or materials, Coo. 4. 64.11. 48: Nor that the 
Leffor hath a" Covenant from the Leſſee, not to doe waſte, 
Curia 2.9: Far. m Coventries caſe, * 


* x 


2"Iriis Hot 4'po0d Plex, for the Tenant;in'm ARtion'of waſte; 


for cutting Tithber, to ſay;Thathetar it,ahd keeps it'rill there 


(4M be need. Adjudg Gorges wer. Stanfield. M39. 40. Eliz. 
Coo. B.Norto ay, Hecur for tieceſſarie reparations; ileſſe he 
ſay withall, That he imploy@ ic £0.thir purpoſe, Dyer 332, 
Ah yet go doubt, it maybe juſtifieded cut it A fictle befofe 
itbeafſed,wher'ah ottafion of uſes ippatently dthand. ** 

Tt44 & good Ples, to fay, he'tuit it to matte poſts to pure hl 


eldfiires;if he cat withall preſeribe,thit there have been alwaies. 


fuch ati mcloſure there, Dyer 33 2.And in all-thele caſes, upon 
the $efierill iſſue, the Defendant may give ih'evidence, 'any- 
ehing that'is to-jvaſte, ns by NET Tee ſ, Lightning, or 
the like. Bur he carinot give in evidence, juſtifiablewaſte, as to 
repaire the houſe, or the like ; nor that which is in excuſe, as; 
That he repaired it before the Aion brought ; and ſo for the 
like, Dyer 276. 2#2, C9. upon Liter. 283: 12, H. 8 1: 
29. £d/4: Waſte';6; Burrow by the late Act of the '33. 
Ofober 1656. Not guilty,” of forme ſuth-other generall iſſue 


ny Tre vibdel, and'rhe (ſpecial matter muy bee given in 
Evidence, DOE © EET JoTe , 
Wee tuft of neceſſity here add a word of two, of things. _ 
in Ation, pettinent eo the things wee have before hatd down 7, 
and then (ſhall draw! towards an end, 0 OY 7 


CHAP, LVIL 


Choſe in Aion: 
: Eniv, LVI1T. Wa * 3h w <4 
Of a Cholc in eAflion. 


T*” Hings is Action is ſtrictly, when a- man bath canſe, of £b2/e tn 48:5, 
- & may bringan Action, for.ſometbing due, or ſome wrong WhAs it 2s, 
done. to: him; But it is, taken-more- largely, . and \compre> 
hendeth other things of the ſame nature ;; 25 an Action of 
Debt upon an Obligation, or Annuity, or. Rent, .oe-Aftion 
of Covenant, or an Aſſiſe upon a Diſleifin, Z;ettone firme, 
upon an ejetment, a: Raviſhment of -Ward, upon; the de- 
taining.of a Ward, ;'Treſpas-of goods taken away,! Beating, 7 
or the like ; a Right,; or Title-of catry into Land :- And hee The kinds of ir 
cauſe they are things, whereof a man is not poſicfled 7 but | 
for recovery 0 , is driven to-bis Aion, -or' other rey ' 
medie ; theyare called 7hings in Attdes, or' the poſlibility 
of a thing... And this' is either Cettain, when the demand is - 
certain, :asin:cale-of Debe ;: or Incertain, when/the demand 
is of a thing incertain ; #sin Aion of Treſpaſle, and the 
like. And theſe Choſes in Aion are alſo; ſome of them, pet+ 
ſonall, as Debe, Damages, and the like: ; and ſame:of them 
are mix'd, as Wardſhips ; and {ome are- Reall, 2s\Rights, 
titles of Entry,or Action, and:the like, Finches ley fol: 27. 

Theſe things in Action, cauſes of Suits and ſuch liks things, Thenature ofiu 
as Entries to continue ones right, or upon a Title ; poſſibili» 
ties, are of that nature as that regularly they cannot bee. given 
-or granted, nor yet transferred from one ſubject to:another 
by act of Law, As a tight of Aﬀtion will not come” to the 
Lord by E/cheate; and if art Obligation had beene made to 2a 
Villaine, and the Lord ſeiſe him ; hee ſhall not have, nor can 
recover this debt but in the Villaines name ; nor yet bee given 
or granted by act of the Partie, from one: man to another.” 
And therfore if a man haveadebt due by Eſpecialty or other- 
wiſe, 'het cannot grant or affigne it to another, but hee may 
depute another to- ſue it for him, and in his name, or by a- 
greement promiſe it to any other when it is recovered, or hee 
may grant give or aflign the ſpecialty it ſelf, & fo.deprive -him- 
{cf ofthe meanes to recover it = bath been ofcen adjudged 
07 | y 2 ut 
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What ſhall 'be 
accounted, in 
nature of a 
Thing in AQti- 
on,& is grant- 
ablec;or nc. 


bur ſuch things may bee extin& by Releaſe or confirmation, 
&c, but this.muſt bee alwaies between the Parties themſelves, 
for no ſtrangers, but parties themſelves, and Parties Heirs, Suc- 
ceſſors, Executors and Adminſtrators, can take advanntage 


- of them, unleſſe it been ſpeciall caſes ; as wherea manis E- 


xecutor;or:where there is a grant of a Reverhon, for which 
ſee; p2-H:'8. 8, & wide infra ; and this the Law. doth-pro- 
vide to avoid multiplicity of Suits, and bverſion of Juſtice ; 
which would follow, if theſe things were- grantable from one 
to another, 1. H.6.4.C00.10.48.22.Af.p.37.Dyer 306. 39 H. 
6.26:34H:6.30. Fitz, Manmten14Plow.185.5, i 
': 'Whitſgever: comes under 'the- definition: of Ation (for 
which ſee Aion) or is/a Chartel ofly (in: Adftion)}for which 
ſee above ; asall cauſes of Suir, for any Debt, or Duty, Tref- 
paſſe,'or Wrong,is'to bee accounted Choſe iv Attion. Alto 
if: Ihave-a Judgement againſtanother: man for money ; or 
a Srarute for money”; theſe arE'Choſes''ns 'Aftion,':S0'alfo 
if T have an Anniity'to mein” Fee for life or:yeares,” it ſeemmes 
this is in nature of 'a Choſe 41 At ion, and" not grantable ; 
(But 2 ere, ſee Firz Grant 45.) for it-ſeemes;.an Annuity 
in Fee,-to Mce and my Heirs,:is grantable, Coe. 5. 89. 90: 
Broo, Chaſe in Att rion, Bros, Annuity 16. i 
If a man 'have the Advowſon' ef a Charch, and'the Churcti 
bee void; the preſentation to it,isin nature of Choſe in Albion, 
and cannot bce granted by. a common' perſon : But in the 
caſe of the King, it was grantable : Bur-in this aſe, if the Pa- 
tron'grant th: next preſentation, when'it ſhall bee next void; 
the Grantee, it ſeems, 'ſhall, have the nexe "avoidance, after 
this; Dyer:296. Fitz Grant 50. Dyer 26, Alſo poflivility of 
an Intercft, or Eſtate in a: term of years is fomewhat neer, 
is its nature, to'a Choſe in Attion : and therefore is not grant- 
able from one Subject to another ;:but this may bee releaſed 


co Privies, atd parties in the Eſtate, Coo. 4. 66. © 


But if -one ſell to Mee, and my Aſfignes an hundred.load 
of wood, in his wood ; to: bee taken by my Aſſignment - 
This is more /than- a thing in Action ; for ic is an-Jntereſt; 
which I may grant over, and if hee refule to aſſigneir, Tor: 
wy Ailgres. may take it without him, So. if one {ell'me _ 
N34 Rt KN woo 1 
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wood, in ſuch a Wood (except twenty of the beſt trees :) 
and that I ſhall cut ic within two yeares ; thisis an Intereſt 
in mee grantable over : and if hee refuſe to chooſe his trees 
in-reaſonable time, after I have requeſted him ; I may cut 
down the wood, and leave him twenty trees. So if one grant 
me reaſonable Eftovers-in-his Wood, to bee taken by the view 
and delivery of his Bayliffe ; this is an Intereſt : And if his 
Bayliffe will not deliver it, after requeſt ; I may take it with- 
out him, Coo. 5. 25. 5 Ed. 3. 64. And yet all things.in 
aRionsperſonall, that are certain ; that are the Keepers of 
the Liberty originally ; or that ſhall come by forfeiture from 
others, as annuities, Debts, Wards, or the like, thay by ſpe- 
ciall, and apt words, be, by them, by their Perogative, gran- 
ted to any SubjceR ; and the Grantee may Sue for the ſame, 
in bis own name ; albeit there be no words in the Patent, ts 
enable him ſo to doe ; and the courſe to ſue fer them, is in 
the Exchequer. Alſo they: may grant the preſentation of 
a Church, when it is void, Dyer 30. Firs Acc. 16:Broo.Choſe 
in Attion 2. 1.21 H. 7,19. 35 H.6. 26, Fir. Grant 50.33, 
H. 8. 39. Alfo they may give, aſſigne, or appoint the Obli- 
eatiens that are made to them, ar their pleaſure : bur io may 
not a common: perſon. Alſo they (as it ſeems) may grant 
over their Rents and condition - of re-entry, for not payment 
of it, or any other reall, or mix'd Choſe in 4#ion ; which ano- 
ther may not doe. But where a Reverſion- is granted with- 
in the. Statute of 32 H.' s. And if the King had been in- 


debted to others, hee might have aſſignedover all, or part of 


2 tenth, for a payment-of. it, to thoſe hee-di& owe ity or ap« 
point it-to bee paid by the Cuſtomers, 2 H. 7. 8. per Huſh. 
1 H:7.8. Broo.Patent 98. 5 Ed.4-8.Det.38.43-6. 


If the King had had- cauſe to hare a Writ of Raviſhmene 


of guard, or forfeiture of marriage, againſt the Heir; he might 
havergranted this to another; Bur.a common perſon regular- 
ly, cannot give, or grant any fuch Choſe iu. Aon ;- unleſle it 
bee. to the Keepers of the liberty ; which hee may doe by Deed 
enrolled ; and if hee doe-otherwiſe, ſuch gifts and grants 
will bee void. And: if an. Obligee give or grant his Debt 
and Obligation to option :. 1n thiscate hee to whom 
7 On -- 0 it 
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Avparance ; 


what 


Default ; what a Defauſt. - And this fayler, 
Sect. 2, 


Saver of De- 
fault ; what, 


- &.man cometh, afrer his Default, and 
* -whyhcedidit,F.N.B.25.1.H;6.4. Finches ley 435. Cov. ſuper 


EfNoine 2 what 
ed, 3, 


Sca. bb 


-it is given or granted, cannot have or recover the Debt in his 


own name : but hee may cancell the Obligation or deliveriit 


.up to the Obligor, Ceo.10.48.5.89.90.21H.7.15. 


Wee ſhall now draw towards an end'; but ot the way 
we mult give you a talte of the Pleadings in theſe Actions. 
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; Caray, LVIIL 

Of Pleading.. ' : 

He firſt ching the Defendant or Tenant, in any Aftion 
 & or Suit, is to doe, is to appeare .; and this is called | Ap- 
pearance, Which is defined thus. Appearance is, where a_ Te- 


nant or Defendant in any AQion, doth appeare, and ſhew 
himſelf in perion, orby Attorney, in-the e where the 


Action is ſned, to aniwer the Attion, and defend the- Suir. 
And the non-appearance, or fayling:to appeare ac the: day 
and time the Tenant or Defendant ought to appeacre, is called 
ially after Imparlance, is 
penall to the Tenant, or Defendant. that ought to appeare ; 
unlefle hee bee able toſhew ſome good cauſe or matter, to 
excuſe himſelf , as, That hee was let by water, tempeſt, or 
the like .: for in-this caſe the rule is, Now deber quis ſe periculis 
mongrel rg ow vel /ubjicere : and this is called 
2a ſaver of le ; which therefore, is defined thus, When 
ſomething is, or may bee ſaid, or done, to fave the Defaule 
of another, that ought to appearein oa : or when 

eth good cauſe, 


Litt.259,Tearms of the Law, Foxrcher Plaw.18. 

This Default is ſometimes ſaved, and the delay allowed, 
by that which is called an Efſoine, which is given tothe Plain. 
tiffe, or Defendant ; and cither of them may have. And 


. thisis were an Action .isbrought, and the Plaintiffe, or De- 


fendant. cannot appeare at the, next-day 'appointed:by the 
Court, -for ſome reaſonable cauſe of excuſe hee hath for his 
not-appearance. ; then hee may alledge this to-the 'Courr ; 
and if rbee good, they willallow his Efſoine, and give him 
further day ,; and then his defaulc is ſaved: And the cauſes 

: C Y | are 


Pleading. 3'55 
ate"alwaics one of theſe five, Firſt, When the party is be. 
yond the Seas. Secondly, When heeis gone in Pilgrimage, 
co the Holy-Land.- Thirdly, When hee cannot come for 
_ water, or ſome other danger. Fourthly, When hee is ſick, 
Fifthly, When hee is in the Pablique ſervice. But this is not 
to bee done of purpoſe to delay the Plaintiffe, of Defendant, 
which is-called a Foxrching by Eſſoine, which is ſhifting de- Fourcher whar 
viſe uſed, to delay the Plaintiffe or Domandant in a Suit, S<% + 
againſt two, which are not to anſwer thereunto, till they 
both appeare ; and the appearance, or Eſſoine of one, will. 
extuſe the others' Default, at that day: ;. and they agree, that 
the oneſhall bee Efſvined, or appeare, the one day ; and for 
. lack'of appearance of the other, have a day over to appear ; 
and at that day the othier will appear, or be Efloined ; and he 
that appeared, or was Efſvined before, will not then appear ; 
becauſe hehopeth corhave afother day adjournment of the 
party," which then appeared : And this'is now forbidden, by 
the Statutes of Weſtny. x. chap. 42.GlceFer ch, 10. | 
But if a Tenant,” or Defendant appeare to an Adtion, and Drpatureit 
hath a day over the fame term ; of is after called the ſame 4'//ig#t of the 
rerim, though hee hath no-d4y given him : Now, if in this caſe ©". 
hee doe not appeare, butimake Defarile”; this is incurable; oF 
4nd for this,” the Defendant ſhall bee” condemned ; and the 
Plaintiffe ſhall-recover : and-this is called; a Departare in de- 
 Pight of the Court, Stat. 12; EdW.2.of Pſſoines. 5. E4.3, th.6. 
27:R.6.1.9iH:i515.35.H-6.33:18 E4.4.4:25.H.6.2.21; Ed. 
4:16.39. H.6.29%Ed.4. 16. Tearms of the EaW 9:E4.3.3.The 
Womans lawyer, fol. 218. © * | VT G 
Tf one that is arreſted by the Sheriffe on a Recognizance, Where an Ap-- 
Capias, or Lititat"; get a Snptrfedeas, and deliver it ro the pearance is re 
Sheriffe ; yet: hee muſt appeare after, to fave the forfeirnre —_—_ wo 
oP the Obligation for" his appearatice-: So if one bee bound "ee 
in x Recopnizance-for'the Peace ;. the Defendant muſt ap- : 
peare, though the Plaintiffe do not proſecute. | 
- The-party that is ro appeare in 'the Court of Common- 
Bleas ; if the retura- of the' Writ bee on an ordinary day ;: : 


——_—— PRIVEII Att 
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44 Off abis Michael," 6t craftino Animarun, or the like hach P 
fours dayes after inc /nſive:; But if the return be on'one oft Fl 
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dayes of the week incertain . thenit ſeems, hee ruſt appear 


the very day in perſon, or by his Attorney-; and hee ſhall 


ha 


ve no longer time, Fro verſus Hervy M.9.fac. Dyer 257. 


| 39 0.6.26 Weſtm.2.chap.10.12 H.4.24. 
Count, or De- The next thing to bee done, after the Tenant or Defendane 


Claration, ha 


th appeared,in any ACtion,is to ſhew the cauſe of Ation,oc 


matter of complaint;which is by the Count or Declaration. 


And this is the ſhewing, in writing , of the griefe and 


complaint of the Demandant or Plaintiffe, againſt the Te- - 
nant, or Defendant ; wherein hee ſuppoſeth to have received 
_ wrong : And then it is properly called'a Count, when it is 


a reall Action ; and then-a Declaration, when it is in a 


perſonall Aﬀtion.. Tearms of the Law, wherein obſerve theſe 


ings. Firſt, This, for the moſt part is, and muſt bee more 


ſpacious than the Writ : (But in Axdita guerela, the Count 
and Writare all one, by common practice; ) For it muſt con- 
tain divers things ; that is who complaineth-, and againlt 
whom, and for what matter, how, and in what manner the 
Aion grew between the parties, and what time, and place 
the wrong was done; and in concluſion, hee muſt aver, and 


Sect. 7 
What, 
1n 
th 
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ofer to prove his Suit, and. (ſhew. the damage which hee 
th ſuſtained by the wrong done unto him, Finches ley 3 56. 


Coo, ſuptr Litt. 17. Secondly ; This ought to' have in ic 

three things, Perſpecuity, Verity, and Certainty ; becauſe ic 

is the foundation of the Suit, and is that which impeacheth 

the Defendane ; and that whereto hee muſt anſwer ; and 

upon which the Court is to give Judgement. But note here 
Geraint three kinds of Certainties. Firſt, To a common intent ; .and 
nc thatis ſufficientin a bar, which is to defend and excuſe the 
party. Secondly, To a certain intent in generall ; as in 
Counts, Replications, and other -pleadings of the Plaiatiffe ; 

and in Inditments, &c. which is to convince the Defendant. 
Thirdly, To a certain intent in every particular, as Eſtopples, 

Plow. 121.122, Coo. ſuper Lit. 303. Coo. 5. 120. Thirdly, 
Declarations ſhall bee good, if they have matter of ſubſtance, 


General Rulcs 


though the terms be not apr,Star.36 Ed.3.ch.1 5. 


ing this . Filt, The Count maſt bee agreeable, and conforme to the 
| "Se, 8. "writ, the Bar to the Count, &c. and the Judgement to. the 


Count ; - - 
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Count --for none of them muſt bee narrower or broader than 


the other;:Coo. ſaper Lit:303. 
- Secondly, The antient form of Counts, are duly to bee ob- 


ſerved, 


- Thirdly, The Counts, or ſuch as be in the nature of Counts, $4-w= 


as Avowries, need not bee averred. 

Fourthly, Where a matter of Record is the foundation or 
ground of the ſuit of che Plaintift ; there it ought to bee cer- 
rainly and truly alledged : But otherwiie it is where it is but 
the conveyance only. : 

Fitthly, A Count ought to have three certainties.: Firſt, 
Sufficient certaintie, whereupon the Count may Judge. Se- 
condly, Sufficient cerrainty, to whick the party :may anſwer. 
Thirdly, Sufficient certainty, upon which an iflue being joyn» 
ed, the Juty may give verdict without being inveigled. Coo.5, 
29. 3 Ed.q.21.Plow. in Partridg caſe. 


* 


After Suit is begun, and: the-party that is Plaintiff hath Continuance; 


declared ; hee muſt continue his Suit from :day to day, and” 


from Tcarm to Team ; cle the. adverſe party may take ad- 
vantage of it: and this is called, a Continyarce ; which is n0« 
thing, elſe, but. the proroging of 2 Suit from rime to time, to 
keep it in being ; And this is iometimes by the 4 or Order of 
the Court ; and ſometimes, by the act.or agreement of the 
parties, F.N.B.154.F.7 H.6. 29. Finches ley 66. 


at, 


S:R, 9 


In the firſt cate it is called a Dies datye ; that is, when the pies daew ; 


Court doth give the partics furiher cay and time. In the laſt _— - 
:&. 10. 


that. is, when the continuance is by afſcat and agreement of I LE 


caſe, it is ſaid to bee, Prece partinm ; or, ex aſſenſu partium ; 


both parties. 


: Fhe proroging of a. Svit by the Court, is ſometimesby ad- Adj urnment 


Journmenit;which is, when any Court is diflolved, and deter- Wh#- 
mined, and aſſigned: to bee kept again; at-anocher place, or © * 


time: And ſometimes it is by /mparl/ance, which. is:defined to 19partince; - 


'bee a: Petition in Pleading, in any Suit by the-Dcfendant or what, 


-Tehant, after the Declaration put in, and an orderof the 
:Court thereupon to imparle ; that: is, to have a longer and 
-further day, to anfwer the matter 32nd this may bee alfo-ex 
aſſenſu partium, 'by agreement, Aad this is cither generall or 


Zz ſpeciall 2 * 


* 
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"$58 Pleading.. 
7ournies Ac- Special 2 And fomerimes itisb Fonrnee mes Accompe ; which is 
count. _ a kind of continuance of a Sir) Begun and | = r_—y 
Sc, I. _$2,0defaxlt 34. Finthts ley 67. 18 H.9.6.Terms of the Law, 

7 H.6.39. 4 R.6.67.16 Ed.4.4.13 H.7.17.Coo.6.10;' 
* ,*: The haſt day of this prorogation of the. Suitis'called, the 
Darrein centi Darrein continuance; which isxhe laſt rimeiof the prorogation, 
zuance;what. 'vr cotitinuance of the Suit, tharthe:Law grvesto the partic : - 
4nd after this, regularly he can plead nothing, Kirch;199:102. 

Diſcontinu- © And if »rhe Suit bee not thus continued, it will bee diſcon- 
ence,wha. tinued ; and that is called, a Di/continuance ; which is the in- 
Sc. 32. gerruprion; or -breaking. off -x Suit; which being done; the 
Phaintifh ig wichour a day;! and muſt begin his.Suir anew. | Sb 

Miſcontiau- aAlfo if che Suit beg continued, but nor well continued, which 
ance;what. i6called, % Afiſcontinyance, and produceth' the tame effect as 
ai Diſcontiuagwarice doth ; ' for, by this, the Suit will bee deter- 

: | mined, Co0.1 1,38. Finches ley 43 1. Coo. ſuper Lit. 345.. . 

Reraxit; what... Antlas the party 'may detertnine his: Suit nepligently (as in 
Sca, 13- thecaſes before:) So alſo may hee end it willfully, that 
© = two wayes; either by Retraxit; whichis, where the Plaintiff 
or Demandant in perſon comerh alone, or with the Defen- 

dant in Court, and ſayeth, Hee ——— no —_ .. mg 

this is peremptory and a perpetuali bar, and may bee plead 

28 a barto the Plaintiff in any other Action, for ever : Or by 
Nor-ſuit;what. Non-ſwit, which is, when the Jurys ready to appear,or to give 
Sc&, 14. uptheir verdict; or when the parties have demurredin Judge- 
ment, and have a day over given.them ; and at that time the 

Plaintiffor Demandant being called, doth willfully make de- 

faule,& renounce his Suit:and this 1s:alwaics after appearance, 

Coo.8.58. Coo.10.135, [=4k; al» <4 19G 

Abridgment of -- This is, where one bringeth an Afize, /rit of Dower, Writ 
che Plaint or gone or ſuch like, wherein the: writ is generall; without 
Demand, what. ſhewing any certainty: But in the Declaration, the Plainriff 
SER. 15» , or Demandant is to ſhew the certainty oF the Acres or-par- 

 » cells of lan@; then if rhe: Tenant pleadeth: Nonsreiare,. or 
Toymenancy, 'or ſome other fach like Plea, 'to-parcell of the 
land demanded in abatement of 'the Wrirg' The Plainiff or 
Demandant' may: abridge his Plaine or Demand to that par- 

cell {thag, is): cave out. that, and. pray, the. -Tengot may 
HIVE $'S anſwer 
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*anſwerto the reſt, Terms of the Law 21 H. 8. chap. 3, ''* © 
Pleadings, taken largely, doth fignific all the ſayings of the Pleading; whar 
Parties to Suits or Actions real), perſonall or mixt, after the _ 
'Count or Declaration (that is) that which is contained in = | 
Barr, Replication and Rejoynder, Surrejoynder, 8c. whic 
ſometimes is called the Entry : Bar ſometimes it is taken more 
rialy, and rhen doth fignifie the Anſwer or defence of the 
Dcefendant,to the Count or Declaration of the Planeiff ; And 
_ this is ſometimes called the Plea or Defence ; and' ſometimes Plea or De. 
allo (as it ſeetns) ' Exception ( ſee beneath) and if it bee ſach a fencegwhar, 
one as deltroyerh the Action of the Plaintiff for ever, than it | 
is called a Barr, And in this laſt ſenie'it is ſometimes generall, 
and ſvmetimes ſpeciall, The, general} Pleas are, Nonſum In- 
formatns, Non culpabil. Riens arere, Nil debet, and (uch like. 
The ſpecial] Pleas are manifold, as per Dareſſe, per minas, and 
the -like, as the Caſe is, T'trms of the Law, Finches ley, 359. 
Plw.343.Coo.ſuper Lirt.303."” OV W041 BIOL, <"00ZEY 
- It is'when the D:fendant in any Aion pfradeth a Plea Barr;whar. 
which is a ſutfi-ient anfwer, and: deltroyerh the Action of the mn 
Plainciff for ever. And this is diltinguiſhed into Barr to com- | 
mion intent, or at large, and Barr-ſpeciall or materiall. Barr to 
common 'intendmenr, is ati ordinary and generall Barr which 
commonly diſtbfeth the Dzclararion or ſh wing'of the Phain-' 
tift. Barr ſpeciall, is that which, is more then ordinary, and. 
falleth out in the caſe in queſtion upon ſome tpeciall circum- 
ſtance of the Fact. As an Executor being ſved for the debr of 
his Teſtator, p!eadeth that hee hath nothing in hishands the 
day-of the Writ purchaſed ; this is a good Barr at the firſt 
ſight; bur the Caſe may bee fo, that more goods may come'to 
his hands after ; which if che Plaintiff can ſhew by way of Re- 
plication, then;exceprt rhe Defendant have a more fpecizH Plea 
to alledge, be myſt bee condemyed. in the. Action, Terms of 


the Liw, Plew.26:Kitch.68.C oo. ſuper Lit. 372, . 

Some Barrsalfo are peremprorie or perpetual, that js, ſach 

as doth and” will for ever overthrow the Aion of the Plain-: 

tiff.- And' ſome arc onely temporarie (that is) which for the' 

preſent doe overthrow, .orat leaſt interriipt the A tion, but 

afterwards they fail ;* As a pleve Adminiſtravit is a 
ZT 2 uti 
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Pleading.\ 


untill it doth -appear that more goods are come to the hands 

.- of the Executors, Broo. Barre 23. Terms of the Law.» | 

Nen ſum Infor. It is 2 formall Anſwer of courſe, made by an Attorney in 

mat ; what. any Suit which by order of Court is to anſwer, whereby hee is 
deemed to leave his Clyent undefended, and ſo Judgement 
p3ſſerh for the adverſe partie, Bookof Entries. "ij 

Nil dibet;what It is a generall Anſwer uied to an Aﬀtion of Debt without 
ſpeciaJtie, whereby the D:fendant doth alledge that hee doth 
owe the Plaintiff nothing, Book of Entries. 

Non cul; able; Nat-Gwilzy, is a kind of Plea.uſed to Actions of Treſpaſs, or 

whar, the like, whereby the, Defendant doth abſolutely deny the Fa&t 
wherewith hee is charged, Brok of Entries. . + 

Riens Areje; Tt. is a Kind of Plea uſed to an Attion of Debt upon Ar- 

what, rearages of Account, wherevy the Defendant doth alledge, 
that there 1s nothing bchinde, Books of Entries, | 

As to Pleading in generall theſe things are to bee known. 

Rules concer- Firſt, The Pleadings in the Courts at YVeſiminſter mult bee 
ning Plcading. entred in Latin, Star..36 Ed.3. chap.15.. ln an Action upon 
Se. 18. the Caſe the Count was in Enelith, and therefore it was a- 
warded that it was vicious, and all the Proceedings erroneous, 

per cur-Paſ.g Jac. BR, Recipts Caſe, 

Secondly, Good matter muſt bee pleaded in apt time and. 
in due order, otherwiſe great advantages may bee loſt, Ceo. 
ſreper Lit.303. 

Thirdly, That which. is alledged by way of inducement or 
conveyance to the ſubſtance of the matter, need not to bee ſo 
certainly alledged, as that which is of the ſabſtance ir ſelf, 
Plow.81.Coo. fuper Lit. 303, | 

- Fourthly, Matters of Records, moſt commonly, muſt bee 
certainly and truly alledged. But the Proceedings and Senten- 
ces in the Ecclcſiaſticall Court may bee alledged ſummarily, 
Coo, iaem. 

Fiftly, Generall Eſtates. in Fee ſimple may bee generally al- 
ledged ;-but the commencement of Eſtares in tail, and other 
particular Eſtates, muſt be (hewed ; unleſs it bee in-ſome caſes, 

&rcrm.ue, Where they are alledged by way of inducement ; and the life of 
2 - Tenant intayl orfor life, ought to bee averred. Coo.idems. 
' Suxtly, When avy ſpeciall and ſubſtantiall matter is atedeed 


LI 


by either partie; that ought to be eſpecially anſwered; and no 7:4 
to bee paſſed over by 2 generall Pleading, Coo.idems, : 
Seventhly, The Pleading of every man ſhall bee taken moſt 
ſtrongly againſt himſelf ; for every man- ig preſumed to make 
the beſt of his one caſe; Cooidem, _  //: 63 benign 
Eighthly; When a man is authorized to doe any thing bythe: 
Common-Law, by Grant, Commiſſion, AR of Parhamenc, 
or cuſtome; hee ought to purſue the ſubſtance and <ffeRt of 
the ſame accordingly, Coo.'idems.  - ' >; 81 2 
Ninthly, When: a .Count,- Declaration; Barr, Replication, 
&c. is defective in reſpet of omiſſion of fome circumſtance 
of time'or place, &c. there it,may be holpen and made good 
by the Pleading of the adverſe-partie : but if ic bee inſufficient 
in matter it cannot bee ſalved, Coo. idem; wh 
Tenthly, That this is apparent 60 the Court by neceſſary Avermene. 
colle&ion out of the Record, need not.to bee averred.-c ; : 
Eleventhly, Hee that Pleadeth. in the afficmative muſt ſhew 
the matter and the manner; (that is) hee mult Ploag certain- 
tie, 22 E4.4. 40. , 
Twelfthly, That which is iſſuable,ought to bee pleaded cer- 
tainly, Kirch.228.229. ct 
-| Firſt; Where a thiog reſts in mine'own notice, I muſt Plead Where general 
this;particalarly; otherwiſe not, 14 H.4;15,2 Ed:3,17. 19 H, *\<2ding ſuffi. 
6.32.78.21 Ed.q4.78.12 H.8.6. — | _ & where 
Secondly, Where one comes in by A& in Law; the generall © 
allegation ſufficeth, 10. Rep.94.3 H.6.20. 35 H:6. Monſtrans. 
de fait, 118.11 H.4.83.44 E4v.3-26413 Hi7.14.) + ov 
Thirdly, Things ſpiricuall- may bee Pleaded generally, 1x; H, 
7:27% ia H.8.6. - þ - 9-4 My n_"y | 
\ Fourthly, Where the Plea conſiſts of. matter infinite, it may 
bee pleaded generally, 5 £4.4-8. 10 Edw.4.5.2 H.7.15.: :: . 
This: word doth ſometimes ſignihie a [top ora tay toar Exceprien 3; 
A&ion ; and is (as it ſecms) applyable to ſome kinde of Pleay vhit- 
only. 'And this is ſometimes D/ztorie,-which'is nothing.c)ſe Dilaorie Bley 
bur a Dilatorie Plea; and ſometime Peremptorie 3 but moſk whar, , 
commonly it is uſed in our Law to another purpoſe; for-which 
read the Tratt of Exceprieps, in my Book of Common Afſu- 
rances, Coo:ſuper Lit.303.Bratt.lib.5.Tratt 5... | 
| Zz3 This. 
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Abatement 
whar, 


See, IO, 


_ Cauſes of A- 


barementr, 


Faint Plead- 


ing;what. 


"This wor@&hatha double acceptiori in our Law; for ſome- 
times it is opF_ns to an Entrie ; and for this ſee in _Ejetbione 


- And ſometimes jgis applyed toa Writ or -Plaint ; aud then 
it is defined to bee,when an Aion is broughe by Wrir,Plaine, 
or Ayowry, and there is ſome cauſe ofiabaremeat* : Then the 

Defendaar finding favlt herewith, may pray that the Writ, or 
Plaint; may abate; that' is, 'thax the Plainciffs Syir, for that 
time, may ceaſe :; and then the other may begin again, if hee 
will; T rin of the Law, Coo. Japer Litt, 277+ Coo.6, 64:8, 61, 
9:53 
[oY And the chaſes of inks 2 Wit, or: Plairit, are cithey 
by z& of God;as where the Plaintiff or Defendant is; dead: 
or by aft of the partie 4\ a6 when 'there-appeareth in the Writ 


-| or Deelatafion, or both; want of ſufficient and good mat- 


ter : Or-wheny thou itbe@g; 0d, yet it-i5' not certainly als 
tedged, of name' of 'the Plaintifi; or Defendant;/or place is 
miſtaken':-Ov 'here bevarianet berween.the W tic, Eſperialcie, 
or Record : Or apparent repugnan Ja Ori coantamens fon the 
Writ, O6vtir, or Declaration, 13 £ 

But if the Defendant doe firſt hrs A 'Plea,: that doth. tend 


tothe deftruction of the Action for ever; hee thall norbe id- 


rhicred after to Plead in abatement ofrhe Werix.: And yer, if 
there appear matter apparent- in the 'Record, for which the 


 Wric ought to bee abated;; then the Defendant may ſh. w it 


zo the Court inarrett. of the Judges.ept, Terws of the Lat, 
Coo. ſuper Lipte27 500.6. 64:61:95 2418\Ed 3.574 .\\. 1 
IC (ighifies falſe, Covers gr Collaſory manner «f Pleading 
to the deceic of a third party : and'it icems,. that heretofore 
the Sheriffs of Counties, and” Bayliffs of Franchiſes, did give 
licence for- fuch- falſe: and deceirfallPleading in the County- 


; = Courrt, andCourts of other Lords,- and 'did-uls:ts kf 


what, 


| : £+- hs F.N.B.;270. 


thei 4 fine foriit; and that for reſtraint of this, the W rit cal-. 


GE ; led Bew. 'Pleadtiivis given 3 which is Wir in the nature of 


4 Prohibition; and lyeth for the County or Hundred (as the 
brief is)againſtrhe Sheriff or Bayliff that raketh or demandeth/ 
this Fine, to forbid him- ſo to doc, Ca of the bats Bow 


E 4 
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Tris a fained:matter which the Defendant or Tenant ſeth 


jn his Barr, when an 4&tion of Treſpaſs or ati Afſife jsbrought: 


- againthim, in which hee giveth che Plaintiff or Demandant a 
ſhew, at' the-firſt Fight, tharhee hath good cauſe of Defence, 
where in tcurh is none, but 6hfly »'colour of face of a Caufe, 
and it is uſed to this end, 'To brivgithe #cHoir from the derer- 


Co!our what, 
Sec Sls *. 
# 


migation'vf the: Jory, tothe ideterininadion of the-]ydpes'; 


and therefore 3t i$atwaics of 4 macter ih 19 and thie whith 


is; doubtfult co the commomn':People. As-when in Aff the 


Defexidant doth pretend/and infilt:up6n the grant of aRever- 
ficrigvirhout Decedior wirhour Werornement © Or#Th u&tion 

'Weipaſs, for raking away.the Plaintiffs Beats; rhe Difett. 
; Pltadeth,” Thar before: the” Maintiff hat any* thing ih 
em, hee himſelf was poſlefſled of them as of his own proper 
zoods, and delivered then to A B, to! deliver them to him 
"gain when, &c. and 4B gave them tothe Plaintiff and the 
* laintiff;-ſuppoſing rhe properryts bee ih';4'F acthietine of 
che gift, took them; and the Defendant took'thetn from \'the 


good colour, Termes of the LaW, Dotfor and'Studrnt Bb;2. 
ch.43.Coo;10.Dottor Leyfeilds Caſe. | k ;) & | 

/ -Ir isa refuſall 'of the Judge,as incompetent becauſe the mat. 
ter in hand was not-within his Precincts. Tt is.#Ho taken for 
ſuch a Plea pleaded by. I Prifoner ataigned for Felony of a 
matter donein a forreign' County, aswhereof the Judge be- 
fore whonvhee is tryed may not have Conuſance, not is _ 
ble nor dererminable- before him, but muſtbe tryed/irt'a For- 
reigne County, 7 erms of the Law, Star. q Hg ch. 00010 


Plaintiff, whereupon hee hath brought the aAioti. ' This is a + 


Forreia Plca 


what, 


ScR, 22, 


- | Trig'where #Tenantor Defendant pleadeth inatly aRiort a Double Plea 
[Plewin' which bee two-mitccers; andeither of them's ſufficient Vat. 
'Barr ro the afiop, whith-the Court-will nocadmit, but par 


him to amendiit;,”unlefſe. they: bee ſuch as one of them do/d&- 
pen: upow atiother, andthe 'if hee/may not! have the laſt 
wi the firſt: bortiimaey bee admicted® 'But'when the iffife 
is taken by che PlaintifFupon the ofte ;Hiee'catinot have the at- 
.vantage- of the inſufficiencie' of the Ples; for-then hee hath 
waived the other, T1917 of rhe Daw; Kelw.437.Coo:rt 52, \ 

-::Theſt are words of art in{Pleaging, when'the-Defenidanth 


Moda & fore 


his ma;what, 


—_———_. th. 
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Lok. LM.126. 


Negative preg- 


nance;whart 
Sc. 23 


A 


Proteſtation; 
what, 
Sec. 24. 


* on, or otherwiſe, a negative Plea; which is not ſo ſpe 


his anſwer or Plea, denyeth himſelf cohaverdone the thing laid 
to his charge;;in.che mannerand form declared; And 'whiere 
the iſſue taken goeth to the point of the Writ, or Action ; 
there theſe words are but words of forme : but otherwiſe it 
is when 8. collaterall point in Pleading is traverſed ; as if a 
Feoftment bee alledged by two, and this: is traverſed modo &- 
forma, rand it, is Found the Feoffment of one ; there theſe 
words are materciall, K:ech.232.Coo.ſuper-Lit-281, | 
It is where an ARion,Information,or other Suit is brought 
againſt one, and the Defendant pleadeth in bar of the\ARi- 
ial an 
anſwer to, the Ation,:but that; itincludeth alſo an. afficma- 
tive, As for example 4 If an Information bee brought. in\the 
[-Exchequer. againſt 7, .$. for that hee bought wooll betw 
the ſhearing-time and the Afſumption, ſuch a year,' of F. 
and the Defendant ſay, hee. did..not buy ir of. F.v. as itis a 
'ledged, 8c. this: is ſuch a Pleading ; for if hee. bought it 06 
any other,yet hee is _ of buying, Terms of the Law. 
. ; Ir isa forme of 'Pleading' where ofe will not direftly af- 
firm, or deny.anything which is alledged by-another, or by 
himſelf ; and it isin two ſorts' 2. One, when a man pleadeth 


. any. thing. which hee dare not direftly affirm; or char hee 
_ . cangot-Plead, For fear to make his Plea double. ; As:ifiin con- 


veighing to himfelf (by his pleading) « title to any land' hee 
ought to plex divers deſcents by divers perſons, & he dare not 
affirm that they were all {cized at the time: of their death ; or 
alchough. hee could doe it ; it (hall bee double to. \plead rwo 
deſcenrs of both; "which every one by himlelf.may bee a;good 
Barc ;-Thea.the Defendant ought:to-plead: and alledge the 
matter, interlacing this word Proteſtavdo, as:to fay; Thathich 
.a one dycd (by Proteſtation) ſeized, &c, and that the-adverſe 
_ party, cannot. traverie. . Another is,; when-*one. is. to. anſwer 
40 two matters, and.yet by;the Law, bee ought to: plead but 
.t000e; ;; then-.in- the firſt part, of che Blea, bee ſhalk tay-ab the 
.one _part.of the matter .Proteanda; & won togroſctude, this 
-matter ta,beg, true z and; makes bis Plea Further, :2£74: pro 
placito, &c. and ſo hee mayigake iſſue upon the'othen matter ; 
-8nd then hee. is.not. concluded by any of the reſt of the mat- 
= rec 
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ter hee hath by Proteſtation denyed ; but that hereafter heo 
may take ifſue upon them, Terms of the Law, Finches ley 359- 
Coo. ſuper Litt.1 24. 


P Theſe are words of art, whichare uſed in pleading ton Due eft me/me 
ARion of Treſpas, or the like, for a diratt juſtification of the what. 


very At complained of by the: Plaintiff, as a. wrong, For 
example : In an Aion of the 'Caſe the -Plainciff faith, That 
the Lord threatned his Tenants at will in ſuch ſortas he drave 
them to give up their Tenures ; the Lord for his defence 
pleadeth, that hee ſaid to them, That if rhey would not de- 
part, hee would ſue them as the Law. would, . 2 eſt ,meſme, 
(that is) which is the fame threatning, K3tch. fol. 226, - 


It -is a mandher of pleading in the Plea ot Count, or elſe- 9ue efate ! 
where, whereby a man intituling another to Lands, &c.ſaith, what. 


That the ſame eſtate that hee had himſelf, hee hath from him : 
As for example : In a 2ware impedit the Plaintiff alledgeth, 
That ſuch four perſons were ſeized of Lands, whereunto the 
Advowſon -in- queſtion was appendant in Fee, and did pre- 
ſent to the Church, and afterward the Church, was void 2 ue 

ate del, &c. that is, which eſtate of the four perſons, hee 
aich alſo, thathee hath now, during the vacation, by virtue 
whereof hee, &c. Broo. tit, 2 me eſtate. 


It is a phraſe of ſpeech uſed where one pleadeth ſome mat-. 4#ion de! 


ter, by which hee ſheweth the Plaintiff had no cauſe to have *” 


the Writ which hee brought ; and yet it may bee hee may 
have another Writ or Action, for the ſame matter : And if 
the Plea bee ſuch, as thereby it appeare the Plaintiffe have no 
cauſe of Aion at all, for the thing demanded ; then it ſhall 
beecalled a Plea to the Aition, Terms of the La, 


tefe ; whar, 
ag 


ScR. 25, 


It isa form of pleading uſed incaſe where the Defendant arcane prift ; 
is ſued for a Debt or Duty, which ſhould have been paid at wt.ar. 


a day paſt, and the Obligor did tender it at the day, and the 
partie was not by himſelf or other there preſent, to receiveit : 
Now ifin this caſe the Plaintiff doe after ſue for this money, 
or duty-; the Defendant muſt plead this tender, and fay in 
the conciuſion of his Plea, That hee is xwxcore prift (that is) 
{ill ready ro pay it, or to tender the thing ; and this will 
fave the Defenyauit from __ of the Obligation 3 ns 
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if now the PAL Will no? tie /ir dar cake ifftienpon the tems 
der,anT ir'de found zgaint hirf ; he loſer his mony,and iv re- 
medilefle for it,for ever,Coo ſuper Lirt. 207. Kelw.74:Dyer $3. 

Traverſe;what, This word hath a doable iii - for ſometimes ic 
ſignifies to overtlirow oc 'undoes thing that is done ; And 
then is gx6ſt' commonly apþlyed either rows Office/z and 
then is to prove;' thit #1 Inquifition taken of goods or Lands 
by the Eſcheator, is defeive; atid nntculy made. : $0 traver- 
Ing of an Indi&menr, is fo take ifftſe upon, or deny the chicf 
mittet thereof ; as in # ptoſectition 2gainlt «L. for a high- 
way over-fown with witer; for defliit of ſcowring 2 Dicch, 

' which hee-and they whoſe Eſtatehe hath in certain Land chere, 

have 'uſtd th fcower” and: Cledtife t-cL. may traverſe eicth-r 
the marrer,and'fay; Thit there i#tiot any high-way there ; or 
that the Ditch is ſufficiently ſcowred, or the cauſe ; and ſay, 
That hee hath not'the Land; \&e. 'or that he and they whoſe E- 
fate hechath, have been uſed, &c. And ſomerimesir doth 
fipnifie 90 more bur rodeny aching, which is uſually in this 
forme, A5/qut hit; 't-c, Terms of the Law, Kitch.140.227. 

Cenfelſcand Tt isx form of pleading when tlie Defendant doth by his 

aroid;what. anfwet, confeflethie effeRtof the charge of the Plaintiff ; bue 
by ſome new matter, doth avoidic and put ic from himſelf, 
reſt pre OE 

Concluſion of * Fr 15 the latter part of « Declaration, Bzrr, or Replication, 

the Plea, whar. hich buſt bee! apt according to the vature of the matter 
conttined therem ; 'as in Barrs, Replications, Rejoynders, 
and Surrejoynders, the party mnſt conclude & hoc paratis eff 
vtrificare, erc. And if the Aion bee brought upon an Efpe- 
cialty, and the Defendant plead hee is wirrt irterd, and har 
ir was otherwiſe read to him than in'trath ic was ; hee muſt 
conclude 7a + fi fa#r, or, Rient /os fair - But when to a 
Debt or Obligation, hee doth plead payment and delivery 
of the Obligation ; hee mult conclude Zwodigmrent þ eAttion, 
Finches Law 359. Phw.343.Kunch.219.220, 

Rules eonecr= ' Firſt, Every Flea muſt hee dire, and nor by way of Ar- 

ning ibe Plea pytrent or reherſall.+ And every man ſhall plead fach Pleas 
ay = gy as are pertinent for him, according to the quality of his caſe. 
' ' Coe. [nper Zarr.303. 


Secondly, 


- 
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Secandly , In good order of pleading, a man muſt ficſt 
Plead to the Juriſdiftion of the Court. Secondly, To the 
perſon, and therein ficſt to the perſon of the Plaintiff, anfl 
ithen to the perſon of the Defendant. Thirdly, To the Coun. 
Fourthly, To the Writ. Fiftly, To-the Aon, &e. &c. and if 
the Defendant mil-order any of theſe ; hee loſeth the'benetig 
of che former, Coo. ſuper Lirr. 303. 

+ Thirdly, Hee that pleadeth a Plea in abatement of the Wrie, 
or a Plea after the latter continuance, .ought.to Pleaditocs- 
4ainly, Coo. ide. 

' Foucthly, After Imparlance one may plead in; bar, orto the 
Action ; "Ion one cannot Plead to the Turiſdi&ion, Miſnoſ- 
mer, or to the Wrir, or -in abatement of it ; except the thing 
| happen after the eontinuance, and it bee abated, as by death, 

$o neither then can. the Defendanthave Oper of . the Deed ex- 
cept he: plead Variance or that the Writ wasbrought/in and-. 
thet:Conntythen where:the Writ was brought, 5 H.6.16.39. 
18 Ed.4.19.44 Ed.3.4.39 H.6.22.27.38 H.6.7.2. 

After the darrein continuance, the Defendant can have 
but one Plea, and fach a one as was in being at the time: of the 
firſt Plea ; and this hee may Plead after iffue joyned, and-in 
another Teatm:till the verdi&t ;; but not in the interim{be- 
tween the Nift prize and day in Bank ; and-fohee may plead 
a Plea by which the Writ is abateable ; not by which it is a- 
bated, 28 H.6.1.9 H.7.9.16 Ed.4.5.8 H.4.9. | 

Fiftly, Where there is but one Tenant or one Defendant, 
;hee cangot have-two ſuch Pleas, as each of chetn doe go to 
.the whole ; burwhere there aredivers, each of them may plead 
ſeverall Pleas whichextend to:the whole,Coo.idew. © 

Sixthly,Every Plea that a man pleadeth ought ro-bee triable, 
otherwiſe the Cauſe can receive no end,.Coo.:dews. 

Seventbly, The Tenant before his Default ſaved, may plead 
All Pleas which prove the Writ abated, as Death, 8. or mat- 
ters apparent in che Writ ; but no Plea which proves it abate. 

able; as taking of tusband; 8c: Cov. idems. 

Eighthly, Surplutage ſhall never make the Plea vicious, but 
where it is contrary to: the matterbefore. © 

'Ninthly, In many caſes the Law-doth. allow zrneral plea- 
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dings for the avoiding of tediouſnes, and: the particular (hall: 
come on-the other ſide : As if a condition of. an Obligation 
be to performe all the Covenants in an Indenture ; if all the 
Covenants: bee in the affirmative, hee may generally plead 
-performance of all : But if. any bee in. the negative ;'to ſo 
'many hee muſt plead ſpecially. So ifany of them bee in the 
disjuaRive,hee muſt ſhew which of them hee hath performed: 
So if any are to bee done upon Record, hee muſt ſhew them 
fpecially,Cooridem 8.133. - 

Tenthly, Pleadings which amount to the generaltiflue, are 
not- to- bee allowed; but. the: generall iſſue is to bee entred,. 
-N.B:of Entries f. 24. + $A : 

- - Eleventhly, The Barr neednot any anſwegto idle and ſuper- 
Avous things alledged in the Count, N, B.of Emtries fol.24. 

-- 'Twelfthly, When the concluſion of a Plea, & ifſint & jc, 
is in the affirmative, it ſhall not waive the ſpeciall matter :- 
But where the concluſion is in the negative, there regularly 
the ſpeciall matter is gencrally waived, Coo.idem. 

Thirteenthly; Where ſpeciall matter is pleaded, and' the 
concluſion, & fic, is to the point of the Writ or Attion, the- 
ſpecial! matter is waived. i} 2 | 

Fourtcentlily, The Plea muſt bee ſingle :and certain ; for 
the Plea that doth:contain duplicity or multiplicity of diſtin& 
matter, to one and the ſame thing, whereunto ſeverall an-- 
ſwers (admitting each of them to bee good) are required; 
is not allowable, if it bee peremptory and perpetuall :- But 
ifit bee only dilatory, it may at ſometimes: bee uſed :- And 
-upon the .generall iſſue pleaded, the parties may give in evi- 
dence as many matters as they will, Coo. ſuper Litt: 304. N. 
Book of Entries fol. 21. 

Fifceenthly Each Plea ought to have his proper concluſt- 
on ; asa Pleato the Writ, for to conclude to the Writ ; a 
Plea in Bar for to. conclude to the Action ;- an Eltopple for to 
rely upon the-Eſtopple : & fo of the like, Coo. ſuper-Litt. 303. 

It is an exception of the ſecond degree;,made by the Plain- 
tiff, upon the firſt anſwer of the Dcfendantr, . or the Plaintiffs - 
ſpeech or anſwer to- the Defendants anſwer. And the next 
degree is a Rejoynder ; which is the anſwgr which'the _ 

; at; 
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dant maketh to the Replication of the Plaintiff. And'the 
next degree is if the parties go ſo far in pleading, a Surrejoyn- 
der ; which is defincd to bee a ſecond defence of the Plain- 
tiffs Aion, oppoſite to the Defendants Rejoynder. And 
every one of theſe muſt bee a ſufficient anſwer ro the matter 
objeRed by the: adverle partie, and follow and enforce the 
matter offered by him that doth Plead in his pleading before. 
Such partie muſt take heed.of the ordering of the matter of ' 
his pleading,lcſt his Replication vary 8& difter from his Count, 
or his Rejoynder, from his Bar ; for this is not ſufferable ; and 
it is called a-Departure in Pleading; & is when the ſecond Plea Departure ; 
doth contain matter not purſuant to the former, and which what. 
doth not fortifie the iame. As for example : Ifin aflifſe the 
Tenant doth plead a deſcent from his father, and doth give 
colour, and the Demandant dothintitk himſelfe by a FeofF. 
ment from the Tenant himſelf ; and then the Tenant ſaith thar 
Feoffment was upon Condition, and: ſaith the Condition 
is broken : But in- Aſſiſſe, if the Tenant Plead in Barr, that 
7. S. was ſeized, and enfeoffed him, 8c. and the Plaintiff 
(heweth 'that hee himſelf was ſeized in Fee untill by 7. S. 
dif: ſeized, who enfeoffed the Tenant, and hee re-entred, and 
the Defendant' plead a releaſe of the Plaintiff co f- S$. this 
is g00d,Coo.ſuper Lit. 304+5-31.Plow.7.8.T erms of the Law. 

This is a kind of Replication to an anſwer : as for ex1m- Counter-Plea;.; 
ple”: When the Tenant in Dower, or by the Courteſie, doth wha. , + 
© pray in aid of the Keepers, &c.or him in Reverſion, for his 

Center defence : or elle if a ſtranger to the Action begun, 

deſire to bee received, to ſay what hee can for the ſafeguard 

of his Eſtate ; that which the Demandant replyeth or alledg- 

eth againſt this requeſt, why it Could not bee admitted, is- 

called a Connter- Plea, Broo. Counter Plea. 

Firſt, Replication ought not to depart from the Count, Rules for a 
Coo. ſuper Litt.303. yet one. may Count of a guiftin tayl, Keplieaion, 
and maintain this in his Replication, by a recovery in value, Sc&. 28- 
becauſe hee cannot have any other Count, Civ. ſuper Lite, 304. 

Secondly, In a Replication the toncluſion muſt bee, if it 
 bee-in the affirmative (& hoc patatus eft verificare) Coo, ſupev 
ZEiit. 303-gtherwiſe if it bee. meerly.in the negative; - | 
| Aaa 3 - ... _ 
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Thirdly, 'Whete rhe Bar is ill in ſubſtance, it j]mxy not bee 
-made-good by the Replication, 8 Rep. 120. 

Fourthly, Where the Baris.ill-in circumſtance, it may bee 
made -good by the Replication, 6 H. 7. 10. 

Fifthly, When it appearesby!the Replication;that the Plain- 
tiff hath no caule of Aﬀtion- ; there hee (hall-not have Judge- 
.ment, though the Barbe inſufficient-in matter, 8 Rep.1 20, 

Sixthly, When the Bar is inſufficient in matter, or amounts 
to theconfeſlion of the point of the Attion, and the Plaintiff 
replies, and ſhews-the truth of his matter to inforce -his Caſe, 

_ and in;-Judgment- of Law it is not maceriall ; yet the Plaintiff 
'Thallhave Judgement, 8 Rep.1 20. 
'Seventhly, When the Replicationdoth neither confeſſe and 
avoid, nortraverſe the matter-of the Bar, it isnaught, and the 
Plaintiff may demur to it, and aflign this, vew book, of Entries, 


De fon tort Fa. Theſs are words of Art uſed in zn Action of Treſpaſle, hy 
. ſme, ©. wayof Replytoa Pleaof the Defendants. As forexample ; 
If A ſue B for Treſpaſle, and B dothanitwer hee did it by the 
command of 'his Maſter, and 4 doth Reply that B did it de 
dnjurcia ſnaproprin, 6. that is, ofthis .owne wrong, withoyt 

any. ſuch Cauſe ; and this is admitted only in eaſe whore the 

Plea-of the>Defendant doth conſiſt of matter -of:excyle, and 

FELM 3, notwhete he makethany intereſt,7 erms of the Law;C00.3.67. 
Novell Afign!' It-isa- formalitic in Pleading, that is, the Aſſigoment and 
ment,what. -ſerting downe of time and -place; or ſome ſach like thing, in 
| Pleading, otherwiſe then it-was: before Afdligned, which is u- 

ſed'in Caſe'where the Defendant in his 'Pleadivg doth juſtific 

-the-doing of a'Treſpaſſe in -another place then that the Plain- 

-ciff doth ſpeak of, and-doth give apother name to the place 

then hee doth mention in his Declaration : Thenthe Plaiutiff, 

. muſt-in his Replication aflign and -ſer forth: a place certain 
wherein'the Treſpas was commitred:And therefore if the De- 

.Fendant fay the Treſpas was infix acres. of Land, and that-thoſe 

-fix acres are his Free-hold ; the Plaintiff may reply, [That it is 

his Free-hold, and notthe Bree-hold of the Defendant ; And 

«then ifchePlaintiff have ſix acres there, and the Defendant (ox 

acres there ;/the Defendant cannot givein mmm Oar" _ 
DIY: e-t£A | reipaſte 
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Treſpaſſe was in his fix acres, Bros. Treſpaſſe. 112. Dyer 33, 
147. 27 H.$.7. 

It is when the Parties to any ſuit in Pleading, have procee- 
ded ſo farr that they have joyned jfſue, which (hall be tryed 
or istryed by a Jurie or Inqueſt, and this iſſue is ſo badly joy- 
ned that it will be Error if they proceed -; Then ſome of the 
Parties may be their Councell ſhew it to the Court as well af. 
ter Verdi and before Jydgement, as before the Jurybee 
charged (But divers'of theſe defets are now holpen by cer- 
eain- Statutes) for which ſee Amendment of 32 H, 8. cap. 30, 
And if the Jury bee ready at the Barr when this is firſt mo. 
ved, the Court will diſcharge them, and put the Partics to 
re-Plead (that is) to Plead again from the place where the 
de'e& is, for this is the courſs in re-Pleading, which is defi- 
ned to be, Where for ſome inſufficiency in the firſt Pleading, 
the party is pnt co plead again, Therefore if the Bar bee 
]00d, and Replication ill.; the Plaintiff ſhall make a new 
Replication. So if the Bar and Replication bes good, and 
Rejoynder bad, and iſſue. bee taken npon that ; there ſhall 
bea new Rejoynder : But if the Bar be bad, & the Replication 


Jeofaile ; what, 


Repleader 2 


good, and iſſue raken upon that ; they muſt plead all again, |**. 


After demurrer there ſhall not be any Repleader, 3. R ep. 52. 
Terms of the Law, Finches ley. 397. Bree. Repleader, 14 H. 
7:12. 5H.7.29. 


It is the diſcuſſing ofa point incidently falling out before Emer pleader ; 
the principall cauſe can take an end. As for example. If ewo VP". 


ſererall perſons bee found Heirv to one and the farne Land 
in. one County, by ſeverall Offices ; the Keepers of the Liber- 
ties, &c.. cannot grve' Livery untill. it bre determined who 
is right Heir : and therefore they muſt interplead ; that is, 
try who is the right Heir before they can make Livery to ei- 
ther, Finches ley 1.29. Stansf, Prerogative chap. 19. 

It is the Admiſſion of a third;perſon to plead his right, m 
a cauſe formerly commenced by others. As for example. If- 
Tenant for life or ycares, bring an Action, and in this Sait 
hee in the Reverſion doth come in and pray REERY 
to defend the Land, and to Plead with the'Demandans ; 
thereupon hee is ſo ; this ts a Reſceipt, Broo. Re/ſceipr Perks 
Dower 448. It 


Receipt; whay 
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Ir Ggnifieth a kind of pauſe _ a point of difficulty in 
any Action : when albeit both the paries are agreed about 
matter in'Fac ; yet are they in difference about matter in 
Law, and theone hath ſaid ſomething in his pleading where- 
of the other doth take adyantape, and 1aith that hee will go 
no farther, for that the other hath not pleaded ſufficient 
matter againſt him ; but hee ſaith to the contrary : and there- 
upon both parties agree to inſiſt upon- that point, and to re- 
fer it to the Judgement of the Court : For in every Aion 
the queſtion in difference is exther about matter of FaCt or 
abour matter of Law. «Ad queſtionem fatti reſpondent 7# 
ratores. eAd qaeitionem legis, Tudices, If the point bee 
ealie or the Judge will take upon him to determine it ; then 
Fudgement is given preſently : Bat if it bee doubtfull or diffi- 
cult, then the Judges doe ſtay and take time (and this is a De- 
murrer'in the Judges) to conſider. And if the major part of 
the Judges 'of the Court, where the Cauſe is, cannot agree 
it there, it muſt bee ſent- to the Exchequer Chamber, to bee 
decided : And if the major part of all the Judges cannot agree 
it there,it muſt bee ſent to the next Parliament and be decided 
there, Coo. ſuper Latte. 71.72. Terms of the LaW, Broo, 199. 
Dyer 278. Plow.5.66. Finches ley 427. 


Of the kinges This is ſometimes in Court of Equity, upon the anſwer of 
of Demurrer. 'the Defendant, and exception taken therero, that it is inſuffi- 


cient ; and this is uſually referred to ſome to conſider of, and 
make report ; whereof ſee in Chancery chap.59. And ſome- 
times it is in the Courts of Common-Law; and therein it is 
ſometimes upon the Pleading, and ſometimes upon the evi- 
dence at a Tryall. In the Pleading it is allo ſometimes upon 
the Count, ſometimes upon the Plea, and ſometimes upon 0- 
ther parts of the Pleading. And it may bee alſo upon an Aid 
Praier, Voucher, Reſceipt, or Wager of Law. And in all theſe 
Caſes in Pleading it is, and may bee, either genera)l (that is) 
without ſhewing any ſpeciall cauſe ; or ſpeciall (that is) when 
hee ſheweth ſome ſpecrall cauſe of his demurrer, vpon which | 
hee doth rely, after demurrer joyned, the Judges ſhall give 

Judgement abconding as the very right of the Cauſe and mat- 
terin Law ſhall appear, withour regard to.any want of form 


_ 
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Gs Hee that doth demurr ſpecially, hath waved afl 
other matters of form, and can rake no advantage of any o- 
ther matter of form, but what hee hath ſpoken of : but yet hee 
may t#ke advantage of any-other mgterof ſubſtanceiz ſo is 
the'common praftice :'and:ſo in- 10RKep.88'it Q TY) Nt 
Thirdly, In ſome. Caſes a man may alledge {peciall matter 
andconclude with a Demurrer.; As in.an Action. of Treſpaſs 
brovghe by 7. S. for the taking of a horſe, the Defendant 
lesds, That bec himſclf was poſſeſſed of the hotfe, untill hee 
sby.one 7. S. difpoffefſed,” who gave him tothe Phaintiff, 
&c. The Plaintiff faith, That 7.S, named in the Bayr, abd'F.S. 
= Plaintiff are 'all one, and got diverſe perſons, Coo. ſwper 
HET 2. . 4a 
Fourthly, If the Plaintiff in evidence ſhew any matter of 
Record, or Deeds, or Writings, or any Sentence in any Ec-" 
clefiaſticall Court, or other matter of evidence, by teſtimony 
of witneſſes, or otherwiſe, whereupon doubt in Law ariſerh, 
and the other offer to demurr in Law ;, now hereupon hee 
muſt not refuſe to joyn in demurrer : But if evidence for the 
Keepers of the liberties, &c. in an Information, or any other. - 
Sair bee given, and the Defendant after to-demurr in'Law up 
on the evidence; the Keepers. of the Liberties, &c: councell, 
in'that Caſe, ſhall nor bee forced co joyn in demurrer ; but in 
that Caſe the Court may dire$& the Jury to finde che ſpe- 
all matter, Coo:5.104. Dyer'5:3- | 11 
Fifthly, If there: bee-Demurrer farpart and ytuefor part;; 
he more orderly: courle, is toigive Judgment upon the De-! 
zurref firſt.” Bur iris in the diſcretion it the Coure co try the 
fac fieſt, if ir pleaſes the Court, Coo. ſaper Lit. 2 i Jv 5? 
Ic js a fayling:to-put inan'anſwer to thc Plea of the Plain- Nibil dicir, 
+ Fin-ao' Ation, by tl day aſfigned ; which if a may doe, 
9c] Bbb Judge- 
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Of the Chancery. LENS 


Conſcience or CG Oplaience or Equity (as our Law takes it) is ſaid to bes 

rquiy, whatit Wu Tadinuns: avinni wifallibiledy fatts' neftrijudicium;Atom- 

"$Sca.r, muntfuſtitic y_—_ quam. Dexa mſculpfit omnibus hominib us, 
produtt um, per quod accuſatur res mala, & deſengiticy bonta , 

And this being aided and affifted by the Laws of God, Ne- 

ture,Nations, Reaſon, and our —_— , is the Rule by which: 

they goc and proceed in their Courtsof Equity, to allay; 1qin-- 

lifie, and temper the rigot, ſeverity, and ſharpneſs ofthe Com- 

mon- Law in ſome ſpeciall caſes j wherein, iFit bee ftrictlyob- 

ſerved, it will fall out & bee Sunmwmnrs jus, and conſequently: 

Summa injurie. In theſe caſes there are Gourts of Equity 2p- 


poiated;; and amongſt theſe eſpecially the Chancery, which > 
144 [4 
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BY | the Lord hangellon or d Keepet,ywis ; nor 
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y,.and-in their ab Malterof lls:dop 

, and Derrees. Aod under theſe there,are many 

— wY ing.to this Court ; a3 the twelve Maſters 
i001 which age aGiſtants; -; the bo Six-Gletha, Examiners 
at Ar £5,296, (thers3 Theſe, Comfiifliovers keep 
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iall Caſes a. Swuperſedem, Ori ws, , of; Priviledge; 1s 
gra ranced to diſcharge a man out of Priſon.? 2 © Srbp tina ray. bee 
dto force witneſſes ro- appear Fs other Coucs,: that bave 
vo Power, to, cat chem in; to tcftifie their knowledge 3-45 in 
Lgndov, when the; man; lives: within. its Juriſdiction, Cores 
$3 37» 43z 44- So. here:fo _ ant. jr> {me caſes 
ions have. been grantee to.exatnine waſtes to prove 
legirimate,”to {er out meet wayesfor paſlages,: to 
pre Colmes, to. cxamine witneſſes tn, perpernam rei wes 
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To4ecovera 


14 le. bo 


- 92599196: 97« 


Aire; fraud,” orforce; or- the like, To'relieve oneagai 
extrcmicy” of [ai forfeiture; 


ud 


- with-him. To relieve one again(t'a-man- that kold} 
tm to-cxtremity, 'vupon ati Engagement; as when the En» 
pagemert” is-unreaſonable; diſhoneſt, unpoſſible, diſcharged, . 
yoluataric, -anit without' any conſideration ; gotten by pra- 


alt he 


®.” . 
r 


Fre: | ture; 7ohifl f. 26:'25,"To enforce the 
performance bf'an' Agreement; to-which by -Law-a man can4 
not-bee compelled, Fothill 4: 69: To have the Taition of 
«Child that-doth belong to him, Carpes Rep. 96. 97, To 
force Eoroliment- of # Deed, iFneed bee, Caryes 
liberty of common fiſhing or the Ki 
& Lun AffidavierhewoF; an Attichement 
” may bee had, Cares Rep. 104. To. reſtrain other Courts that 
tak& upon them a greater Juriſdifion then they have, and to 
+ ., . - romorve the Suir- into this Court; which miy bee by a Certio- 
Wirrn - 1.11 yard, Carer Refs 60l5 61486516987 3.74-82.84:85:89.90: 
, 974 99H1 0241094 P%). Fo My the ptoceedidgs 
xs when: they are unjuſt,Caryer Rep. 73. To 
enforce obedience -to ithe Decrees of the Provincall Coun- 
cells, Court hed Re _ ſome —— —_ when by 
contumacy' they are- di ed. ' Fo reduce the - gen 
Caſtomes-of x Mannor ts-atcertainty betwectthe Teedand 
Tenarirs, 'or: the Tenants themſelves, Carer Rep: tr.- To 
recover and fettle- Land or Monie given to charitable or pi- 
ous uſes, and -miſimployed, Tothilf 27. 28, To force a marr - 
to give his wife Alimony (4) Maintenanee, Zorhill93.94.. To 
force "Creditors coi. eake-a-re:ſonable' compoſition of their 
Debtor; hee being diſabled,” Toarbif 47. To aſcertain and 
ſtint Common; Tochill f.' 36: 37: 'T6 aſcertain and'fer ont « 
ways Tothill fo 23 - To aſcertain, 'to diſtinguiſh a mans lane 
when it is orci and INS Wn agg rm | 
16. when it49co pay Debts; or che | 
when Free-tand or 'Coppy- 


ay Se oPpy- opt ce 
founded, it wilt diſtinguiſh; or if it-bee loſi;/ give retorn: - 

pence for it, Pickeriags cake *5-Car,- To aſcertain the Fines 

of. .Coppyholders, '7#414 f.; 49.+ To force an Aon to bee 
tryed in any: County, Til 1; To force Excturorroto- 
thers thar have monic Is their hands, there's ye king, to give 
a1} © GCCo ecurtz 


es Rept'97; 
ad tk 


Of Chanchry.. 


ſecurity or intereſt'for it, Tothillf: 6, Toexamine the pro. 
bate of a Will, eſpecially if the Will concern land, Tothill 1 29. 
To recover a Legacy, or force the performance of a Will, 
Tothillf. 24. To recover Tythes in Kind, or monie for it in 
ſome Caſes, T&hill 68. 184. 185. To recoverones Land; 
Debe or Daty, although hee have loſt conveyance or wri- 
ting, by which hee ſhould make his title to it, orotherwile 
bee without remedie at Law for it, Tothil $1:6, To force 
a man that hath nor Arms for [ and, —_— defeQive 
conveyance, to e me perfect good, T hill F: 
14+ 3; 42. | To force a Tenant to Attorn to perfe& an reth 
ratice. To force a man to prove payment of monie, agreed 
and acknowledged to bee given upon a fak of Land Torhill 
15. Dyer 59. And in theſe and ſuch like Cafes, this Court 
doth alwaies, or for the moſt part give reliefe, Alſo in ſome 
other ſpecial Cafes this Court doth exereiſe a Power, as to 
revent x difitfieritance-of an Heir, or reſtore it; Tothill 42; 
1, Avoid anfextinguiſhment, or ſuſpeiſiori'of Rent, or 
Common, Cromip.. Jar. 49- 50. Tothill 42. 188, 137. Pres 
vent an Occupaticy; Ham's caſe, 17 Jac. Tothill 1875. Avoid 
rhe Barr of an Action; by*the Statute of 'zr 746, of limita- 
tion, Tathill 5 3:179. Otder ney poſts Debeots 
of epurle, Tochi/l5 3. Make incloſuresof Lind and Grounds 
that areccommon :; Give reliefe againſt the turning of a wa- 
ter-courſe from a Mill, fo as there bee any ſpeciall circum- 
Aince in the cafe ; -otherwile it is very-ſhie and tender of ma- 
ing Otders in them, - But if the ſabltance of the Suir by Bill: 
and. Anſwer bee to' overthrow 'an 'AR of * Parliament 
made for publique Peace and repoſe ;- or to- overthrow - 
a fundamental! point of the Common-Law; 'or to over- 
throw and take from other Courts their particular Ja 
riſdi&tion , ' or - the like '#"-in ſuch» Cates" regularly this 
Court doth not give reliefe,” Tothill! 47; \Cromp.- far. 45; 
Sd likewiſe, if ir bee fiich'a Caſe as wherein'the hath- 
his remedie at Common” Law: for .the very ſame thing, 
hee ſhall not bee-refieved here : Batif one promiſe to aſſure 
mee Land for twenty pond , T may-cither fac at Law for 
damages, pr here+for the yp ſelf, —— 
t 3 w e 


_—_—_— _—_—___ 


where the Law gives mee dampges, I-may ſuc here to-have 
the Nufanee removed, or the Key, ſelfe pr 4 , 21 H.7 
FAR «Carges, Caſes 20. 53. Il. And yet there may 'bee {os 
peciall circumſtances in the Caſe which may make the iCo 

ne it, Cares Rep. 71. df. the Suit bee : grounded: mk 

| N uneupative, Leate payroll, or long Lea LA avo 
Wdne orto, eſtabliſh ak. or. naps eate pur- 
chalers, or for. Brokage or Rewards to make Marriges, or 
for Bargaine at Play or Wapers, for bargaines 4k bh 
reſign the Statute, 079. 6,,9r RPO GER wh 


/, or if it bee t worth £ 
Ks.9f- o5 any meg cle oder he rſs 3. Wo 


ad OT before the Cauſe. comes Fa to hearing , a 
guiled; :<Bur if, no, when it, comes;$0;hea ings nf 
ed, x ob Rep. 7- $4 24 ; 76. yer-Circu 
ke theſe ——_——- he Sour for cumltaphs : jaatket 
bee forthe r of a pariſh, £ as like, Cort Rep. 1.03. , 
q ES yr: ele. caſes the matrer.being h ſn aan the Kill 


<&, and. the rooies of mitegts 
(nin PA) forme-or(wi ; w, 
th. wiis & mods eh diſcovered) to : AG jp 
to Equitis. and Conſgience. But yee ſhall eſce 


ng.99 1 illuſtrations hereof, 
By,and a —- ;All perſons able in Law. to ſue, aches ſycd, may fs F 
what perlons : bee fyetHhere.; And for this ſee:chap. 3. - | 


And in what 


Caſes relicfe :Rehefe {May bee, and js ofiem. giten, ag abſt, or ory pts 
ol 
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whom it is to boandby 4. Dectep here 37+ ORE pear ; MY p- . 
—y5 qn: 4review decreed againg 3, Crommwells caſe A, 7, Care 
_ Tethill 30." And was committed. to the Fleet for dil ng 

a Decrct 2.211F liz Torthill, 108: 238. g, The 
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di#h" to-defend bie/Sgit Of y be Rey. 8. Thirdly 'A' Ob- 
: kotd was Surrendred* ra the fe of in infant; to the in 
tit to-pay an Aiiniifty to ahother at his-full ae, whith hes 

refuſed ;. it was decreed hee ſhovld pay ic and the Arrears 

cherebF - ;- Sawyer caſe 9." Eli. Tithi® «169: Fourthly, 

Towng purchaſed Laiids iti che nattie of Alafop; in'trilt For 

himſelf and bis'heires, and 'dyes ; not- declaring any/ derer- 

miration of this Truſt, Bprocares Maſon to conveyit to _ 
being of Kin ; hee conveys ic to'Tnfanes; E. ſues here as ne 

Heit ;. and the Court agrees, char if the bencfit- of the trut 

did belong to'C: thatit ſhall bee decreed to himrduring the 

chih6rity' ; and'then .rhac the Tafahrs ſhall*cohvay ir; Carer 

Rep. 40. Fifthly, 'A' morhet' eonveyed her Teafe to her for 

im truſt; and after the ſonne conveyed it to his children In- 

fants, and it was decreed againſt the facher and children, be- 

caufe Jone without -ay corfideration;,' Toh '98.- Sixthly, 

The Lord Adorley/between the dirs and [ſealing of the con- 

veyince of land Told;- paſſedie r&an Infant, and it was: des 

-erecd againſt'the Infatic#nd hit borh,. 35 Ze. Lady Ryſſels 

cafe, Cary 36. $1, Seventhly, Ttie- father being Tenarc in 

rayle, ſells his intayled land and feavesas much free-lind to 
delcend ro att infant ;. tie Conrt ordered; when hee comes. 
df aps to piy- the chony [giveryf6t the {arid, according to his 
fathers Will ;. or elſe thee the purchafor ſhall hive'the free- 
hind, Tothif 184, Eighthly, It Remes hee may bee here com- 
pelled to'give a diſchatge of monty due to, and received by 
him, Rayners eaſe 13 Cars Tabitf 10g! Ninthly, One made 
at Infant Executor to preverſethe/payment of his Debts, and 


hee was'ordered By the Court toÞiy them |norwithftanding, 


Me. 9 Fac: Tothill 108," Tenthly, anTofant in ſome ſpecial 
caſes:' may here bee cdackided by Wi bgrebanene. ' Bur regu 
tarly, if zq Infant bee twenty yelres of age, and'make a cons 
tract never fo thrich ts: his*advantage ; the Court will not 
coticlude hirti; nor will the -Coure decree apainſt kirk by-his 
tonſehr, or the conſent of/ his Parents, but-in ſome ſpecial 
cafes upon the merit of the cauſe, TA. & Car. ih Chancery, 
Tothill 159. 95. 'As a, father was about toconvey ſome of 
his larid-to his youriger ſonnej- and his eldeſt- ſonie —_ 


Agreement, 


Dh —— —— —_—_— 


ſed to give the- younger ſon an hundred pounds to forbear it ; 
in this caſe the eldeſt ſonne being ah Infant, was ordered to. 
ſtand toit : (ee Stiles caſe 2 Car. Tothill;95. Eleventhly, A ſur- 
render was made of -a-Copytiold by an Iafant, to the uſe of 
7.8. for monie payd, and no-help could bee had here, Hyghe 
Caſe, Tothill 180. Twelfthly, If I take :Bonds for my monie, 
in my Childrens name that are Infants; :I 'may releaſe the 
Debts, and this Court-will allow it, {d-forbid any Suit upon 

them, Simonds Calr, T othill 26. | 
Tor an Infant, Secondly, As to Suits by,or for an Infant,” Firſt, Hee ſhall 
have the ſame relief upon a breach of eruſt, fraud, or the like, 
ia this:Court,--as another man may haxe, notwithſtanding his 
minority, T othil{ 108. Secondly, Hee: may ſue by himſelf, or 
by his Prochein, Amy ,or Gnardian,as the Court will.give leave 

and order, #oods Caſe, Hill. 2: Car.Tathill 9. : 
asbard.and Reliefe may bee, and is-often given here againſt, or for a 

/1(e, woman woman that hath.a Husband;; -as toucking which, theſe things 

gr ate to bee; known. Firſt, Ay to: Suits againſt her.'Firſt, Shee 
Wir oy ſhall bee-compelled ro anfwer-with, or without -her Husband, 
Anſwer, Batſons -Caſe, 14 Car. Moves Cale, 11 Car. and Mich. 5 
Car. Palmers Cale, .Caryes Rep. 100, 101. Tothill 95. 96, 
eſpecially-if hee bee-out ,of the:Land, Torhill 97. 145. And 
:eree, Com: (hee will bee bound by the Decree of this Court, Weſt-deanes 
(ment, , Caſe, Tothll 93, and may bee committed till (hee doe obey it, 
StyWwards Caſe, Tothill 92.:Weſt-deanes Caſe Tothill 93. Se- 
condly, The Husband ſold Lands and Dcbts,which were due to 
the Wife beforecoverture,and took wares for it: te dyed,ſhe 
ſurvived, -andhee releaſed the Debts.; it was ordered againſt 
her, Tothill 91, Thirdly, The Husband and-Wife were order- 
cd to levie a-Fine and perfet Aſſurances, Torhill 93.6, The 
Husband- was osdered $8-give ſecurity, that the wife (hould 
releaſe -her -right to Land, Tohill 92.  Fourthly. An agree- 
ment in ſome caſes will here. bee ordered:ts conclude her, Stiles 
Caſc, Hill;2 Car.Totbill.97,95. where the merit. of che, Cayſe 
requireth it. As if a man have-two FTepgments ot his Wives 
Land, and theyagree with the Tenant, That if hee will furren- 
der one, hee ſhall have chree lives in the gther; and hee doth 
wewent. ſo, and the Huzband dye, the Wife-was ordered 2 makec 
; good, 


OO 
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Of Chancery. 


:pood, Irelans Caſe 37 Eliz. Tethill 97. Burt regalarly it is 
otherwiſe : And therefore where (hee hath Land with other 


co-Heirs ; and ſhee with the conſeor of her Husband, agree 


ro take one thouſand ponnds to releaſe her right ; the Judges 
did certifie, ſhee was not to bee concluded, Tri. 7 ac. Dock- 
Wrajes Caſe, Tochill 98. Yet 10 Fac. Randalls Cale was, 
That a fingle woman did agree, and after her marriage ttib. 
ſcribed her name with ker busband to a latter agreement, and 
-was concluded by this latter, by the Courts Ocder, Torhill 96, 
But in Slaters Cafe, 37 Eliz. Tothill 92. ſhee and her huſ- 
band did article to forgoe her Jointure for other recompence ; 
and a Decree was made thereupon (but without her conſent) 
in her husbands life time ; and after his death the Court would 
not binde her to this agreement, Torkil/ 92, Fifthly, A Leaſe 
of Land was made to friends to her uſe, to begin after her 
hnsbands death, and they two levie a fine of the Lands ; this 
will Barr them in Equity, Ti. 't5'Car. Lifters Caſe, Tothil 
$4. 9. eA made over his Leaſe for years, to the uſe of C. his 
wife ; -after hee and his wife ſold the Land, and levyed a Fine 
of ir to-D. the Court ordered that the Purchaſor (ſhould enjoy 
the Land again the Wife, after ker husbands death, 2 Car. 
One was ſeized of 'Land to the uſe of a Feme /ole, who after 
took a hnsband, and the hu-band fold the Land ; the wife had 
the monie ; and {hee and her husband defired the Feoffee in 
truſt to convey it ; and hee doth ſo : yet it ſeems this Conre 
will not Bar her of the Land after her husbands death : the 
Court ordered the husband and wife to levy a Fine of mort- 
giged Lands ſerled in her,Lord Griffivs Caſe, 4 Car. Tobring 
in evidences, Kings Colledge Caſe, 4 Eliz. forbid her ro make 
waſte, Tothill 92. 10. One did convey Land to the husband in 
truſt, and hee took the profit, and left it wich his wife, and ſhe 
marry again ; they two were ſued here ; and vet neither as 
Executor nor Adminiſtrator to a firſt husvand, -4rk/ands 
Caſe, Torthill 106. 


As to Suits by and for her. Firſt, In ſome Caſes (hte may For a woman 


ſuc her husband, as for Alimony and maintenance, where they 
bee parted ; but ordinarily ſhee may not ſue her husband, nor 
her husband ſue her, S1mpſons _ T athill 94-97. m— 

Ccc ce 


Truſt barred. 


Fi ne, 


A:1m0ny. 


| Of (hancery. 
Shee hath been allowed to ſue without her tiusband, and with» 
Out his privity : eſpecially hee being beyond the Sea, Tobi 
95. 94- 97. The woman and her hu«bang agreeing to-part- 
upon difference, and hee giving her a ſumme of monie for her 
livelyhood, which was put into a friends hand for her ; ſhee- 
was allowed to ſys alons for this without her hnsband, Ceryes 
Rep. 87. Thirdly, Shee was admitted to ſue here for a duty: 
releaſed by her hnsband gone beyond Sea, Farewell Caſe, 32. 
Deviſe by her EZ/;z.and Bakers Caſe 5 Car.Tothill 95, as for her Jewels 13. 
huband. Earl of Darbyes Caſe,Tothill 96, And yet (hee having goods 
ſhee pretended to bee her Parapbona/ia, the husband deviſed 
them, and it was here allowed to bee good, and {bee remedi- 
leſs. Davenperts Cale; 5 Car. Tothill 79, Fourthly, If a wo- 
man had goods at the marriage, and the husband doth ufc and' 
diſpoſe them all his 1 fe time, and then;giveth them away, or 
make an Executor ; this Court it ſeems wil) give her no re- 
hef, albeit hee leave .never ſq great an eſtate beſides ;_ unleſs. 
they bee goods (et apart ad preſerved for her livelyhood, by 
fome agreement, or the like, Torw/t 55... Fifthly, A wo- 
man divorced from ber husband Cana frigidiiarzs, ſued 
here for her 'portion,-her father being alive; and recovered 
Deviſe by her. it, Barrows Caſe, Torkill 81. Sixthly, The wife being pa - 
ted from the hugband, and having an elltate to her elf; 
Truſt, bow or- was allowed by the Court to deviſe it by.her will, 34. 15 
—__ __ Car. Tothill 97. Georges Caſe, .Seventhly, If a feme ſole, 
-— in" being poſleſſed of a term, granteth it over, or a term bee gran- 
| ted by another to her own uſe, and then ſhee-takerh a huf. 
band, and 'dyeth ;. In this Cafe the Court ruled it to poeto- 
the Executor or Adwiniſtrator of the wife, and not tothe 
ſurviving husband;, Paſch. 3:2 Ek, Withnams Caſe in Char- 
eery, (00. upon yr. 351. Where the Caſe was, ec. being 
poſſefied of a term, granted npon a marriage to bee bad be- 
tween him and X, F, to 7. S.. her brother, to her uſe ; andaf-. 
ter marriage eA. dycth ; and ſhee marrieth again, and then 
ſhee dyed ; 7. S. the brother took out Adminiſtration of her: 
goods, and got the Leaſe, and the ſecond husbandfued him 
in this Court for the Leaſe, but the Court would not relieve 
km, Wihiam- werſ. Waterhouſe. FEightly, cf mg pas 


$ of 'C hancery, 


ſeſſed of a Leaſe for years, granted it to B. and C.to the 
uſe of «F. and his wife; and after eL. granted away all his 
Intereſt to a Stranger, and the Court would not order it 
againſt the wife, Dyer 369. Cromp. Fur. 65. Ninthly, «. 
conveyed her Leaſe for years to Leflees in truſt, to the uſe 
'of her daughters and children lineally. e£ had a davghter 
by one husband, who had iflue, and it dyed and the husband 
alſo z then (hee marries again ; then the Leſſces in truſt con- 
vey the Leaſe to the mother and her ſecond hnsband, and 
diſcharges rhe truſt ; ſhee gives it to her husband, and che 
Heir tucd for it ; Ic was ordered, That the husband, and not 
the Heir, ſhould have it, Backer viles Caſe, Tothill gg, Tenth- 
ly, A widow being about to marry, to prevent her husbands 
diſpoſall of the Land, conveys it to friends in truſt, who, with 
the husband, doe fell it for a valuable conſideration, and thee 
fued here : decreed that the purchaſor ſhould re-convey it to 
her ; but ſhould firſt deduRt all his dicburſments, Firzjawes 
Caſe, Tothill 43. | 


A ſinglewoman, widow or maid, may ſue and bee ſued here 4 fee {3/e. 


as another body ; wherein take theſe Caſes, Firft, A widow 


of a Tenant in capite ſued here for her Dower, and had a Power 


Commiſſion to ſer it oat, #/5/ds Cafe, 25 Eliz. Tothill $2, 
Secondly, But no woman ſhall recover Dower of a truſt here, 
2. 2 Car. Kemps Cafe, Tothill 9g, Thirdly, When ſhee 
cannot tell who is Tenant to the Lind, ſhee may ſue, albeir her 
writ of Dower tyeth at Law to diſcover the Tenant, to know 
againſt whom to bring her Aion, Torhi// 99, Fourthly, A. 
conveys Land to B. and his Heirs, ro the uſe of him and his 
Heirs in truſt, for C. and his Heirs (FB. having then a wife) 
B. dyes, and his wife fued for Dower of the Land ; C. ſued a- 
gainft her for relief here, but it was denied ; yet the wife of 
C. ſhonld nor have had Dower in this Caſe ; for a woman 
ſhall have no Dower of a truſt, Hearnes Cale, T othi/l 99. So 
A. delivers B. five hundred pounds to put to uſe for him,and 
B. doth buy ſand with it,and makes A.believeit is for him,and 
in his name ; but it was in his own name : A. ſeems ſatisfied 
herewith, Z. dyeth, and his wife ſucth to bee endowed of the 
Land; and the Conrt could give A. no relief againſt chis 

Ccc 2 Suit, 
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Of Chancery, 


Heire, 


Agreement. 


Exccutors, 


For them. 


&gyaſt-thew. Secqndly, as to Suits againlt rhem, take theſe things.. Firld, 
Que 


Suit, Tri». 6 Gar. In the Court of Requeſts,: ifa+ woman- 
Executrix ſubje& to a Devaſtavit, marry husband,. if hee- 
have not to ſatisfie, he ſhall be impriſoned by-orderhere, Ca- 
yes Rep. 24. A.Copyholder it ſeemes,. may not be ſued for 
the land without the Lord, Caryes Rep. 57. p. 
An Heir alſo here in ſome caſes, ſhall ſue and bee- ſued: 
further than the Law.bindeth him ; as in theſe caſes. Firſt, 
An Heir of an eſtate intayle having lands in Fee deſcended. 
from the Anceſtor,.in lieu thereof is bound by Decree to re- 
pay the purchaſe- mony, or Jet the Purchaſor have. the free - 
land, Pearces caſe 8 7a. Tothill 184. The mother and fon 
bought tayled land of Hearle, Anceſtor-to the Plaintiff, ſome 
of the mony due on a Bond which is loſt ; the Court thought: 
fit to charge the mother and the ſonne, becauſe of -the land : 
in their poſſeſſion, Hill 1: Fac. Caryes Rep. 25, Secondly, 
A dumb man was ordered: to anſwer here, .14 Car. Tothif 
40. And yet 22 E/iz.a man both fenſlefle and dumb, was 
ordered not to anfwer, Tot. 92.1t isthen to be ordered accor- 
ding to his capacity.Thirdly, The Father fold his intayled land 
or. ſuffered a Recovery, bur had lictle for them ; it ſeems 
the Heir may compell the Purchaſor here to give the worth, . 
Tathill 182. Fourthly, The. father articuled for land, the ſon 
no party, but conſented to it, and it was agreed againſt him; 
Pools cafe, Trin. 4 Jac. Tothill 69, Fifthly, A Deed not 
enrolled was decreed againſt the Heir of the land, Tathill 55, 
Sixthly , The Father conceiving his land to bee free-hold, 
pave part of it to a younger ſonne, and it fell out there 
was an old {leeping Deed of intayle ; and yet it was ordered 
the younger ſonne ſhould have it, Pountmyes caſe, Tothill 54. 
Executors may charge or bec ray 7 in Equity further than. 
the Law doth. charge ; wherein firſt as to Suits or Acts by 
them, take theſe things. . Firlt, Here they may--ſue one ano- 
ther, Tothill 8. Secondly, .One of them may ſue an Execu- 
tor of an Executor, if hee have gotten, the Eſtate: into his 
hands, Brerfons caſe, 6-7ac, Tathill 87, Thicdly;. Two Ex» * 
ecutors bee, one doth diſagree ; the At of- the other ſhall 
bind in Equity as it doth in Law, Bacons caſe, Tofhill 87. 
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@ae Executor alone without the reſt, may bee ſaed here; but: 
hee ſhall bee charged for no more than hee hath, Harbage 
caſe, 35 Eliz, Tothill 86. Secondly, an Exccutor ſhall bee 
bound by a Decree _e the Teltator, H. 5. Car. Thirdly, Decree; 

judged here againſt the Teſtator, if hee ©,q, 


Hee muſt pay coſts adj 
have Aſets. Fourthly, Hee ſhall not bee charged here for a 


Treſpaſſe done by. the Teſtator, . Hollands cale, Torhill $7, Treſpaſs, 


Fifchly, Nor may hee bee compelled here to give Bond to 
perform the will, without ſpeciall cauſe bee ſhewed ; as that 
hee is-decayed in his ERtate, or hath broken the cruſt already 
in ſome particular, or the like, . Browns caſe, 37 Eliz. Torhill 
$6. Sixthly, Hee may here bee ordered to pay a Debs by 
word, before a Debt due by ſpecialty, Torhi/l 53. 


—— 


One Joyntenant or Tenant in common, .may here have re« Tenants in 
Com 


liefe againit another : See infra. 

The father may have reliefe. againſt his owne ſonne in caſe 
of breach of Traſk, for a Leaſe, Paſth.1 5 97, Domers caſe. . 

A Uſe or Truſt was, and fill is, either of land or of goods, 
and both theſe are either expreſſe. or implyed.. A Uſe or Truſt 
of Land, was a Truſt repoſed in another, that hee ſhould ſuf- 


fer him that-did Truſt to take the profit. af it, and hee that © 


was truſted was to diſpoſe the Land according to the direci- 
on of him that truſted him. As when a Feoftment was made 
to { $ and his Heirs,to the uſe of z7 S and his Heirs;heretofore 
1 $had the eſtate-and propertie of the Land, but z# $ had, or 
was to have the profits in honeſtie and equity. So if one had a- 
greed with 3 $ for a peece of Land for twenty pounds paid, 
and-had no afſurance ; yet the equitie of the Land -wasin che 
contra&tor.The uſe of goods is when one man hath them in. 
traſt for another. The uſe of Goods or Lands Expreſſed, is 
when the Truſt or Uſeis exprefled berween the Parties, upon 
the making of the Eſtate implyed, when. ic is not declared up- 
' on the Agreement, but left. to the conſtrution of Law: As if 
Tbargain/and ſell my Land., levy .a Fine , make a Feoffment, 
or ſuffer a Ro my Land. without money , and no uſe 
_ expreſſed, this in Law is tb my.owne Uſe : But if itbe for 
money; it ſhall be ro the uſe af the Bargainee, Conuſee, Re-. 
eoverer or Feoffee.; And if it be without conſideration that I 
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mon, 


Joyntenant, 


Upon a truſt 
or confidence, 
Sea. 6; 
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conveyed my Land by Feoffment to 7. S. to have robo] 
' tohim and his Heirs, td the uſe of his Heirs ; in this Caſe 
1. $. and his Heirs hath the Uſe in Law, Coo-1, 121 ſuper Litt, 
271.272. D, & St.95.C00.2.58.9.11.Dyer 18.146. 

The natuce of A Uſe at the Common Law before the Statute was made, 

ir, was, and . where that Statute doth not take-place, is nothing 
but a meer confidence. and, truſt collaterall to, and diſtin& 
from the Land annexed-in privity of Eſtate, and to the perſon 
couching the Land to this purpoſe, that ef gue uſe ſhould 
take the profit of the. Land; and the Feoffee or rerre-Tenant, 
that was trulted, ſhould make. eltates, and othetwiſe diſpole 
of the Land, 'asthecoſty qe uſe, in his life, or at his death, by 
his laſt Will and Teftament ſhould direRt and appoint : and if 
hee made no diſpoſition, therr that it ſhould goe to the Heir, 
ſo that the Feoffee had the Free-hold, or: fole property of the 
thing in him, and ceſfx7 51s /e had neither jw in're, nor ju 
ad rews (for if hee, againſtthe will of the Feoffee, had entred 
ioto the Land, he had beena.T _ buc 2 bare confidence 
or truſt, for which the ceſtwy «fe had no remedy bur in 
Chancery upotrl breach of the truſt, and there to have rhe Feof- 
fee impriſoned untill hee petforme the truſt, according to the 
order of the Courr; and theſe' uſes to ſome purpoſes were re- 
puted in Law; as Chatteils ; and therefore were deviſable by 
will, and tofome purpoſe, ax herediraments, and a kinde of in- 
hericance, of 'which there was a poſſeſſio fratrs, '&5c. and to 
ſome purpoſes, neither Chatte!ls nor hereditaments, for they 
were not eſteemed Aflets in the Heir or Executor. 

Incidents of it. | And to every of thele Uſes there were two inſeparable in- 
cidents, confidence in the perſon, and privity in the eſtate ex- 
prefied. by the parties, or implyed by the Law; and when ei- 
ther of theſe fayled, the uſe was either gone for ever, or ſu- 
ſpended for a time at leaft ; and therefore if the Feoffee.to uſe 
upon good confideration had enfeoffed another of the Land 

- that had notice-of the uſe, the uſe had been gone for ever ; be- 
cauſe howſoever here was a privitie of eſtate, yet here was no 
confidence in the perſon : bat if the Feoffment had been with- 
our confideratian to ſuch a one ; in this caſe the uſe had 

remained ſtill, becauſe the Law did imply a notice : '50 allo it 


ſeems 


Of Chancery. Fo 


ſeemes the Law was, when it was made in conſideration of * 
marriage only. And ifa Diſſcizor, Abater, or Intrudor had 
come to the poſſeſſion of the land, whereof the uſe was, al- 
beit hee had notice of the uſe ; yer the uſe was ſuſpended 
during their poſſeſſion, and they ould nas have been ſeized 
to uſe as the feaffce was ; for they came not <q the land in 
the per, but in the po7. Andif « Lord by Eſchcat, Lord-of 
a Villains. or one that had centred for Mortmain, or that had 
recovered in a Ceſſavir, &c, had come touch land, and had. 
vpotice of the uſe, the uſe had been gone for ever ; for theſe 
came to the land inthe poſi; and above theuſe ;, And the Te» 
nant in Dower, ard by the Conreeſie, ſhould not bee feized 
bo ulcs in being ; for a] theſe wanted privitie of cftate 3. 
And if there had becn Tenovt for life, the remainder in Fee 
tothe uſe of anather, and the- Tenant for life had made-g 
feolfment in Fee to ove that had notice of the uſes; this ſecond 
feoffee ſhould not have Rood Cized to the firſt uſes 3 Soif 
the husband''had made a feoffment.in Fee of the land: of bis 
wife upon conlideration ,. and without any le cxpreſlad 1 
the wife ſhould npt bave had a Sy4parna, becault the Feoffec 
was not4n-privitie of eſlate of the wife : And if ceftoy que 
v{e for life or in ;tayle, the remainder in tayle- with divers 
remainders over in alc,. had- made & feoffment toone that 
had notice ;- hee thould not have been ſeized to the firſt uſes; 
cauſa que ſupra. | TH br .* 
- But, tq open this # little further, weeare! to know, That 
by che Stature of 27 H. 8: 10. the uſe or ruff; andthe poſe 
{effion af lands for the-mold pat, are now at this day united }. 
And in all ſuch caſes' where they: are united,. and the uſe exe 
ecyted by- that. Statute;the Chenery doth not meddle, bur 
ſend men 0. Law. And fuch is ths, where one ſeized: of 
lagd in Fee, doth convey. Kio the ule of ane. andhis Heirs, 
or Heirs of his bady, or for life, or 30 the ule of ons of his Ex, 
ecutors and Adminilirators for years,  Budthere ave ſome ufrs- 
and truſts ſtill, that are not execured by the Statute ; and theſe 
remain 8s they were befare, and. are is the conuſance ant or» 
der of the Chancery ;. as where Lands are conveyed without 
conſideration in Eee-dimplt,after this manner. ; Thee the oa 
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for and his Heirs ſhall take the profits and deliver chem to the 
'Feoffor and his Heirs ; or that the 'Feoffee ſhall account'and 


sive the profits to the'Feoffor ; or that the Feoffee ſhall con- + 


vey the Land to the Feoffor' or to his Heir, at his age of twen- 


ty one years : or where it is conveyed to 7. S, and Heirs, on 
confidence that 7. S. ſhall Alien it ro whom the Feoffor, or to- 
whom #. S. ſhall appoint, or the like ;*or where the Lands be 
conveyed to certain uſes expreſſed, and there to other ſecreet 
uſes apreed upon between the parties. So where Land is con- 
veyed without conſideration to one and his Heirs, without ex- 
preſſing -any uſe or ititent ; this is to the uſe of the Feoffor, 
who may diſpoſe it as hee pleaſeth : But if ic bee to any intent 
certain ; 2s to take back an Eſtate with remainders to others, 
gc. here hee cannot change ir. Where Leaſes for years in be- 
ing before, are granted overin uſe or in truſt : As a Leſſee for 
years of Land grants it over to A. and B. and their Aſlignes, 
to the uſe-of rhe Grantor and his wife for the terin of theit 
two lives; or if one bee ſeized of Land in'Fee, and hee bargain 
or ſell it, or make a Leaſe of it to another in truſt, and for the 
benefit of a third perſon; Theſe and fach like uſes and truſts are 
not within, nor executed by the Statute, but they remain as 
they werebefore the Statute; for all the'Srate is in the party 
eruſted, and the Grantor, or hee to whoſe uſe the Grant is, 
hath nothing but a uſe, for which hee hath his remedy only in 
Chancery, where all theſe matters are determinable :for it is 
2 rule, Thats the-queſtions of uſes and truſts that are within 
the Statute, ate to bee decided and ruled by the Judges of the 
Common Law; lo all other queſtions of uſes and truſts that 
are out of the Statute, are to bee ruled and decided by the 
Judges of the -Chancery,'Coe. 1.138. Dyer 369.356. Cromp. 
Tur. 65.58.59. Ant the Judges in Chancery, in ruling thelc 
uſes, doe proceed 'muchafrer the rules they went by in the re- 
gularing | of uſes at the 'Common Law before the Statute, 
It is needfull then,wee give you a taſte of theſe. For this theo, 
wee are to know, that before the Statute theſe were the Laws 
of uſes. ' Firſt, The Feoffor was to take the profits of the Land; 
and hee might have diſpoſed it in his life cime, or at his-Ueath 
£0-whomfoever hee plealed ;' and. his friends in truſt o_ 
| fert 
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{cle it accotdirigly, or be. enforced to'it by Subpert in this 
Cou-t.; And if hee did: not diſpoſe it, the: uſe was to goc t9 
his Heirs ;.and if. hee had _= without Heir or diſpoſition, 
it ſeems the: Feoffees ſhoujd. haye had: che land, Secondly, If 
the firlt Feoffce had conveyed: it to- a ſecond- Feoffee. to the 
fame; ul(c,or toa ſecond Feoffee that had notice of the uſes ; 
in theſe caſes theſecond Feoffce bad it to the ſame uſes; But if 
the Feoffee had ſold it boxa fide, or conveyed the land to ons 
that had no notice of the uſes ; in theſe caſes the uſe had been 
gone,& he to whoſe uſe it was,remedileſle for the land. Third- 
iy; A Bruit of a triiſt, or opesſaying:there was 2 truſt to ano. 
ther,I being about to-buy the Land, becauſe he would.not have 
mebuy it, it ſeems'is not ſufficient ; but a Suit about it and 
proof of it in. Chancery, is ſufficient notice to him that ſhall 
buy it. ':Fourthly, If the ceſtny que »/c had appointed the Land 
to befold by bis Feoftces;to' pay bis Debts,the Creditors might 
havecompelled the Feoffee to ſell it. | If he in his life time, or 
by willat his death, had appointed them convey ieto FS; 7 $ 
might have compelled them to it, and ſo their Heirs, Fifthly, 
The Feoffees (if any occafion had been) were to bring or de- 
fend any A&tion for the Land, and to plead {uch Pleas as:the 
Feoffors. ſhould appoint, or bee inforced in Chancery to .it; 
Sixthly,' If the Feoffee dye, and the land deſcend to bis Heir; 
the party to whoſe uſe,as it ſeems, had no remedie againſt him, 
Seventhly, If the Feoffee or Donee- to ule, ſell to one that 
knows of the uſe the Sybpena ſhall focagainſtthem both, 0- 
therwiſe againſtthe party truſted only, who mult makea-re+ 
compence for the breach of ccuſt,if the Land,be.gone, And; ſg 
where the party truſted had releaſed to a Treſpallor. that knew 
of the trult;or a Statute or Bond was made.co A.to the uſe of _ 
BR. and A. releaſe'to the Qbligor privie to the truſt ; the Sub- 

e14:\ball be againſt them-both; albeit ſome-hold che contrary. 

ightly, The Feoffor: conld,not have dilppſed) it, or medled 
wich the profits in Law, withont the FeofiecsJeave., ;Nigth: 


ly, If ceſtuy que-»ſe had- been attainted of felony, the Lord = ks 


could not haye remedie by: Su/pena for his Eſcheate. ' Tenth- 
ts 2a —_—_— gue uſe he ade no Gipolalk ch I0gs 
DIrFce, x <£0r : « BN Ly {I6: ”N 
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might have rerained for ever to his own uſe. Etevemhly, the 
Feoffers of the Feoffyr defired ir were to doe any Act with- 
the Land for the good of the Feoffor, and if he require him to- 
make any eſtate to another, he muſt have done ic ;- Andif the 
Feoffor had appointed them to convey. to Afor life, the re- 
mainder to B ; if F bad refuſed, he maſthave conveyed to 8: 
the remainder, or F-might have compelled himtherennto in- 
Chancery : But ſuch Requeſts were to be made in writing, and: 
could not be made by a meſſage, or upon defire by word only.. 
Twelfcly, If onc had had fouce Peoffees of his Land in trufſt;. 
and: had fold it to 7 S, andtold ewoof thenrthat his Will: 
was, thar all foure of them ſhould convey itto 7 S, and they: 
two notified his will to the, other two ; the firit two did en- 
feolf 7 S, the other two as they might, without ſom- 
whac gnderhis hand to prove his Will : the Feoffor after ſol# 
the Land to another, and required the other ewo Feoffees ts 
anfeoff it ;. it was ſaid this ſecond ſale was the beft. The Feof- 
Fees-in eruſt might have given allowance to neceflatic Officers,. 
as Stewards, Baylifs & Receivers, and had allowance thereof 
their Accoont, but could not grant Annuities to their 
.guncell, 8c. Thitteenthly, the equity and uſe of the Land be-- 
ing to goe according to Conſeience, the Subpwnefor Relicft 
herein, chis court is givenaccordingly. Theſe werethe gene- 
ral rules by which ufes at comtmon-Law were guided, & muck 
after this are uſes not execated by the Statute, and truſts of 
Eands and Goods ordered & goided arrhis day, xs may partly: 
appar in the caſts following. Firſt, of Inherirance and Free-- 
held. Sccondly, of Chartehs. Thirdly, of Goods. | 

Of Inheritance and Free-holds. | 

If ] without confiderntion Enfeoft one & his Heirs of Land, 
to the intevt that he ſhall rake the profirs thereof and deliver 


Sraure of Uſes 0 me und thy Heirs © Or ro the ifrent he ſhall necount ro me 
and ctherwiſs and my Heirs for the profie thereof :- Or to the intent be ſhall 
under the ©®1- r&-600vey it bo the and ty Heirs ; or tomy Heir at twenry: 
\, efthis Cour: GDEycares ON : Orto the mreive that he ſhell alicnare it to I 


S vbShis Heirs, of to whos Tſhall appoint t Or T convey it 
to-certain wſes- expyeſſed, but there ure orher (ecrer uſes agreed 
_ via between bs ;/in all rheſean] Fock like caſes which are 
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out of the Statute of uſes, this Court , if any complaint bee, 
will order the parties truſted to perform the cruſt, 
| But for the opening hereof further, take theſe caſes. 

Firſt, 1f I without ary corfideration bargain and fell my 
tand by Indenture to one and his Heirs, to the nle of another 
and his Heirs (which is a uſe upon a uſe) it ſeems this Court 
' will order this. But if it were in conſideration of mony by 
him paid ; here it ſeen's the expres uſe is void,both in Law and 

id ped ber by her Gee bargain nnd Cit hr Land by I 
pounds paid ber r ſonae, in zad (cl! nd by Its 
denture to him and his -Heirs,to the nie of her ſelf for life, and 
after of the Heirs of her ſonne , in which caſe by Law, the Fee» 
ſimple is to che ſonne preſenly, and the uſe for life to the mo+ 
ther void ;z nor is there (as it ſeems} any reliefe for her in this 
Court in a way of Equity, becaule of the eonſideration paid : 


But if there were no confideration given, contre, Dyer 169. 
enfcoff 


15 5-Cromp. Jwr.55.155-Tabil{ 188.99, Andyetifl 
A. in Fee of my Land, withontaay confideracion to the uſe of 
A. and his Hcirs, apo truſt chat hee hall alien it co whom I 
ul appoint, and ] doe make no appointment:in this caſe F. 
ſhall hold it to him and his Heirs for ever, diſcharged of truſt, 
Crowp.7er 58.59. Andif I cnfcoff B and his Heirsto the uſe 
of Z and his Heirs, in truſt for C and his Heirs , it ſeemes C 
may be relieved here, Secondly, if 1 deliver one money to buy 
land for mee, and hee buy it for himſeclfe, I (hall here reco- 
ver the Land bought, or the money I delivered co him,Cromp. 
| huacar So if I deliver one money to put out for mee, and 
hee buy Land with it in his owne name, and tells mee it is for 
mee and in my name, and I agree to-it ; the Court will erder 
mee the Land. If I give one money to purchaſe land therewith 
to him and his Heirs,and to ſuffer one to take che profits cther- 
of during my life, and hee keepeth the profirs from me; I ſhall 
bee relieved here. Thirdly, If 1 purchaſe Laod with my mo- 
ney, and buy it in mineowne and a friends name, to prevent 
my-wife of Dower ont of it, and my friend being requeſted, 
_ releaſe his right in the Land to mee-; 1 may Joon 
pell him to « in this Court, Cromp. 7ur. 55. 54, Cfflings 
caſe Fitz. Account 23. oct Defondasr con- 
b Ddd 2 felled 
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felled the truſt was ordered upor notice to eonvey it accor- 
dingly at the Plaintiffs charge, Cares Rep. 67. Fourhly, A 
voluntary conveyance wss made to friends in truſt, to the uſe 
of the mans own children,with a remainder over ; the Feoffor 
being indebted much monie, the Court enabled him to ſel! 
part of it to pay his Debts, Grants Caſe, Torbill 42. Fifthly, Tf 
land bee conveyed to A-and his Heirs, in truft for Z and C and 
their Heirs, and B by his Will deviſerh his part of it ;. in this 
caſe the.Court would not decree this devife but held that the 
truſt was to goe joyntly as the Intereſt in Law doth, 6 Car. in 
Chancery, So a man grantsan cltateihitruſt to friends, to the 
aſe of three:daughters and:theig Heirs z-the: Court ordered aff 
to the Survivor, Berrows.cafe, 10 Cari Tothil 84. Sixtly, A 
enfeoffed Bin-truſt; and /after hee by. :Deed, in'which'A'is'4 


Imperfe&Deed party, makes a bargain and ſale to. 7 $;to the'uſe- of A; for 


Acceptance, 


life the remainder to 7 $'in tayl.the remainder'to 7: S'in tay); 
but is not:encolled.; 4 dies; # Sidyeth withoutiffne; B givcth 
out ſpeeches to Ta that hee: hath-no-eſtate in'the land, and 
that if hec will: have any.made. good, it muſt bee'by-him ; 
whereupon 7 &, being afraid,accepte& oFaneſtate for his own 
lifeonly, from-bim ;- And: afrer.fucd in Chancery to have the 
cliate in-tayl'exccuted accortling to the traſt, and'it was des 
med; and ſaighee ha&conclitded himſelf, and that 'otherviſe 
B ſhould have been ordered to execute the State, A7. 8. Car. 
Southwells caſe in Chancery. 'Seventhly, If one enfeoff me of 
land, to the end that I ſhall enfeoff f S-thereof, and T convey 
it away to another 'without his -privity ;if hee doe afterwards 
agree to this, it ſeems hee is remedileſs, Torbil 180. 187, 
Eighthly,. If one that hath land in truſt convey it to one that 
hath notice of it, and hee convey. it to one that had-no notice 
of it ; In this caſe it ſeems hee that had no notice is ſeized to 
the firſt uſes, Totbill 186. Pilks eaſe. Ninthly, If one convey his 
land to friends in'truſt, and after (cll the Inheritance, the eruſt 
in Equity goes tothe Purchaſor, Decreed Tohill 44.10. eA, 
intending to purchaſe a long leaſe of B, andthe ReverGon 
of C, hee, to avoid latter incumbrances, purchaſed the leaſe 
4a a friends name, and- the Reverſion in his own natne, and 
after made 'a- Feoffment. of the land with Livety of Seiſin-ro 
bt - k the 
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the uſe of himſelf; for life, and after of his firſt ſorine, and then 
hee granted his rerin (which was in his friend) to aſecond 
ſonne ; -in this caſe [the Court wonld not ſettlethe uſe of the 
Eeafe upon the ſecond ſonne, but ſeemed it ſhould goerwith 


the Inheritance, otherwiſe Purchaſers ſhall ever bbeſetnred; 


Eleventhly,. If a toati had been enftoffed to the uſ@dF4 wo- 
than ſole, Who taketh a husband; and theF' both for thodichad 
fold thisland to B, and the monie had been paid to the wife; 
and ſhee and her hiisband had prayed the Feoffee to make the 
Eſtateto/Z, after her husbanil dyed”; the wife inthis'caſe had 
relief here ; for it was Decreed,:that'all ſhee did wits for feat 
of her hushand,7 Ed. 4.74. Fitz. Subpe#4d'6. $6 then now; 
# x 'Feoffnient bee made to- one and his Heirs, to the uſe of 
kita and his Heirs, in ttuſt; for a woman ſo/+ ; Equity it ſeems 
will cult tins 'the ſame'rule..'* Twelfthly,-If-one ſell his 
Land to B for twedty poundat this day, arideliisis withscons 
fidence, that it ſhall bee tothe uſeioÞ:2), in" this 'cafeLx:fhall 
have no'remedy kere,becanſe there is an expreſs cvnſiderarion| 
Dyer 109; And'yet if the ' Eand bee worth more then the moz 
nie given: by 4 great deale-;; it ſeems to) mee irexſonable; that 
for the overplus the Chancery ſhould order'i6aceordingts 
the inglale Z But" repularly/it ſeemeth ſuch” 4 conſideration in 
at-'Indentore-is not extininable, unleſs there bee fome'fraud 
4n it. Thirtcenthly, If Land* bee mortgaged tro. .M and 
B, andeAF only pay the money, and the intention is, that Z 
ſhall-take nothing ; \in this-cafe B ſhall bee compelled roRe: 
ſafe to A, 27 Flix. in' Curyes- Rep. -Ponrteenthly,>1f-one 
purchaſe Land for mee with'myown money; in hisgname.,: iff 
truſt, thac T may enjoy"it durmg my hife,, and afterthat it 
ſhall goe fda charitable aſe; and” Frafter repeale itdnd-give it 
by Will to another, the charitable iuſe, it ſeemes, 'is gone in 
Equitie, Littletons caſt, C4303 Rep! 29. :1f I makes Feoft 
ment to the uſe of my Will, I may diſpoſe thisat mypleafure 
afterwards + Bat if ir bee ro: nſes necording to'Arricles ard 
nexed, it is otherwiſe, Caryes Rep. 29. A Copybold was furi 
rendred tothe uſe of 7 $, ro'the intent that he ſhould pay an 
annuity to a third perſon, the-which he refuſed, the Court ors 
Yered hit to pay K, with allthearrears. T&.07vIf 3 purchalſe 
eas oF Lands. 
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Lands in thename of another and his Heirs, and dye without 
declaring the uſe,and one of my kin procure kim co convey the 
Land to hica nnd his Heirs, and hee convey it to others,and my 
next Heir ſue, and the benefic of the truſt is made appear ts 
belong xo him ; the Court will order it to him,Carpes Rep. - 
®f Chanclh JfTbee ſeized of Landin fee, and convey it to ?. S. and his 
reall, xd Heirs, to the uſe of #F $ his Executors and Adminiſtrators for 
rerns.of -yeers. gat penny or for any other namber of years ; in this calc 

_ ber tm pay gre pe 

I f pf a rerme of years in being, and grant it to 

friends; to any uſes and purpoſes ia truſt ; this is out of the 

Staruce of Uſes, or erderable in Chancery only ; where, if the 

A Ee Een nyo 

2 iIIn,vnc a term 

ia years, conveyes it to friends in truſt, to the uſe of A for life, 

and after of the Heirs wales of his body 3: In this Cafe the 

Coun Reſolved and Ordered, That A, bo long as hee hath an 

Entayle. Heir, may diſpoſe it ; and that an incayl of a truſt of, or out of 
2a Chartcll, is not good : But « remainder in tayl of a truſt may 
bce ordered in Equity, the Judges agreeing to it, T attens 
The generall- Truſt of an Executor is to pay Debcs and 

Legecics, and for the ſarplulage, to account tothe ordinary 

ad pine wſwr. But if hee have aty ſpeciall Gift in the Will, then 

Executors, Hee ma it to n ſpecial! uſe. But for the truſt of Executoss 
ſee in-other ſeftions, Cares Rep. 21, Hewrp Earl of Darby 

conveyed certein Jeafed lands in truſt to Doughey his ſervant, 

for paymenit'of hjs Debts ; and upon mediation of an end of 
controverſies berween the daughter of Ferdinand, eldeſt ſon 

of Hexry Earl, and #:i4iexs his yonger ſon, now Eft! ; It was 

ordered and agreed, That #Pil;5aw the now Earl (hould pey all 


kis fathers 3 rey vs Donghty conveyed theſe leaſes 
$0 #60, and after the Creditors £9, him nm 
had no relief,and were ordered co purfuc their remedy againſt 
Ear! Wiliam, Hill 1 7 ac. Cavryes Rep. 25. The Suit was to bee 
relieved on a leate made to the C in truft, to the uſe 
of the Plaintiff ; the which appearing, it was ordered, That the 
: clayming 


Plamtiftſhould cojoy the 
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clayming under him: that had notice of the truſt ; and if the 
teaſe were ſold to ſuch 25 had no notice of the truſt ; then chax 
the Defendant ſhall pay rothe Plaintiff ſo much monie as the 
leaſe was worth, Reoke very. Stapler, 21 Elix. Caryes Rep.76. 
The Plaintiffs wife cony away her Eftate to the Defen« 
dant her foan, before mafriage, and after the Defendant com- 
veyed it to his children : In this caſe the Court conceiving it to 
bee done without any coplideration, did decree it for the 
Plaintiff, againft the Defendant and his children, Povyes caſe, 
Forhill 98. A widow being 2bout to marry, toprevent her 
kubands difpoſali of her leaſes, made them over to friends in 
eruft, after marriage hee and they, for good confideration,ſoid 
them ; his wife, after his death, ſuc here, and' had relivf for 


them zpainſt che Purchaſor, but dizburſments were allowed, + 


Fitzjames caſe,T chill 43. A feme ſole was poflefied of a team 
to ber uſe 0ady,andthes took her hurband and thradpes; the 
Court ottlered-ie to the Execurot or Adminifiraccr ofthe 


wife againſt the hneband, Paſcb.32 Eliz. Withaamrscale, $0. 


Abcing poſſeſled of aleaſe for yeares granted it to Band C, 
to the uſe of A and his wife, and during the marriage 4 grant- 
txd away all the intereſt to a tranger ; the Court would not 
order it againſt the wife, Dyor 369. Cromp. 7or. 65. A being 
poſlciled of a term, granted it upon a marriage to ber had be- 


tween him and K F, to F Sherbrorher, ro-hev wu, andufter 


marriage A'dycth, and (hoe marricth 8gain, ard then ſheedy« 
ed, 7.5 rookour un Adminiſtration and got the caſe ; the1e- 
cond hanband ſved for ithere, but could notbee tclioved, Coe. 
Zire. 351.f6c before: 5. | 
If I deliver mony or goods, or cauſe a State, Bond, 'or 
other Efpeciaky, to-bee made to another, to my uſe, or to any 
purpoſes or intents #n truſt; and hee perform not the truſt ; 1 
way compel! kim cor, or to give me recompence for the 
breack of the cruſt hereand therefore if he diſpoſe the m 
or goods to his own or any. other uſe than ] appointed, or wi 
noe diſpoſe it according to my mind, or releaſe or diicharpe 
the duty ; my remedic is by in this/Conrt ; and if 
mm thele caſes the goods or mony bee taken from him, or hee 
have any injury in chem, hee muſt fe for-remodie, nod I way: 
compel. 
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cotnpell himto it here; Exoq 14-19: 11 :Bd.q.8:Cromp:Jur.- 
4362-65, Bron." Feofſment 6o; for: the opening whereof; take 
theie caſes. Firſt, If I deliver monie or #bods gpon any*ton-. 
Gderation-:to. 3 and C, for a mirriage-pottion'for:X, and to 
dehvyecito berarbfrilay of marriage,and doe after counter. 
mand:the.delizety;i or» Band C will not deliver them:to her ; 
ia ſeems ſheemay-enforce them to there. :: but if therdelivery 
bee voluntary and without any inducement and:confideration, 
contra, Dyer 44. Cromofur: 54:'Dyer 49:'' Secondly, Two 
bundred marks were delivered to A to keep, and co.deliver tg 
Hit keeſ), and toberdebivercd to if when hee ſhall require ir; 
and: after the death of the owner, ::to deliver it: to tus Execu4 
totiior Adminiſtrators / Adeliversit to'PB and takes Bond for 
it, and then heemakes am Exccutar, and dyecth :.inthiscaſe:the 
Execcutor'may in this Courtcompell 4 to fue 3: for:this mo. 
pic ifheerafulc; ro. dooits:Thitdly, IfariObligation be mide 
td jnother to:my aſe, anditbeeforfelt, and thee willnar fue} 
. tor.my Executonmay.compell him :ro; tin this Court, Bros: 
Conſcience 10,5 Edqa: Fenrthly,If a Scatute bee made'to 4 
and B, tothe nfe of A alone; and the Connor pet 2 releaſe of 
it from Balone ; inthiscaſe f ſhall have: remedy here againſt 
them both z as ſome ſayagami? Bonly;and not againk the Co> 
nulor, as others ſay,17: Edqz85 Ed-z, Cares Reprtainisc 
Upon a bargain - Done may here have rolleb agairift © man. upon: his promiſe 
agreement or and Agreement, Further:then by the Law hee can\have: For 
E omiſe F = opening. whereof, know theſe /things.* Firſt, If I forinjotie 
wen and rer- SRrchaJe And contratt for Land, withior-without writing,and 
ned * have paidall, or any conſiderable pait 6f.the monie, vrhave 
.'$e&. 28 given-decurity foritofam any way engagebto pay the monie, 
| about Land.” grit bee; by: way :of Exchange for-other Land the which hee 
' hathentred upon;but-I haveno afſurance of the. Land ; I may 
here compell the ſeller, orif heebee dead; hisHeir, or Execu- 
xox,or.Deviſeg;if kae did devileit;that,hath the Land, to'affurt 
the Landaccording to agreement. And:iF the ſeller ſell away 
the Lang go another; that had notice of the-firſt contract with 
mee; I mey-tiave my Swbpars againſt them both; 24 H.7. 47. 
-Cromp.:ur. 44» 45»/Torhill 24+ Secondly,zArticles of Agree- 
ment werebrigfy drawnbawmeen.twso; ard their hands tot, 


for 
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for the ſale and aſſurance of land for monie ; the ſeller refuſed . 


and upon complaint here, was ordered to make the affurance 
according to the agreement ; the manner of the aſſurance re- 
ferred to a Maſter of the Chancery, Chivers caſe, Hill 4 Car. 
Thirdly, A Suit was there npon a Paroll-Agreement, to exe- 
cute-an afſarance of Land upon a marriage- Agreement, the 
caſe bring thus : eL, ſuitor to'B, the brother of A'comes to 
B, and tells her that if (hee will marry his brother, hee will 
aſſare her of twenty pounds a year land for her Fointure, and 
fhee-did marry him, and after hee refuſed : It was Decreed in 
this Conrtahd the Court of requeſts both, That hee ſhall bee 
compelled ro it Fourthly, It was ſaid by G/anzi/e, That here- 
tofore the Chancery did not uſe to Decree Parolk Agree- 


ments for aſſurance of land, but it is now otherwiſe, for where 


there is ay execution of it by payment of all, or any conſide- 
rable patr of the -monie for the land, there it doth Decree it + 
And where the agreement is for ſelling land by writing, albeit 
it bee nor ſealed ; or any earneſt given- or monie paid, yet this 
Court doth uſe to order the partie to afſure the land accor- 
dingly.- Otherwiſeit is where the opreritng is for any other 
thing but land!* Andiin 19 Fact» Briggs vaſe B'R,a prohibiri- 


61 /Mithis' caſe was denied to the Councell of the Marches'of 


Wales, upoh a Suitcthere eo have Land affured upon an Agree- 
ment becauſe however it be he hath remedie at Law by aQti- 
on of the Caſey yer this'is for damages only, and/cannort force: 


him to aſfare the Land :*And-'in all caſes Regularly;where Ar-' _. 


ricles are under hand-and feale for-rhe affaring-of Land for 
mioneyz'the Courthere 'doth uſe ts Order ir to be done ac- 
cording'to the Agreement. - 'Fifthly, -But ic ſeemes the Law is 
not in all points as Maſter Glaywile before ſaid ; for in Hill. 
9 Car.''In the Exchequor, one ſued by Engliſh Bill upon a 
- paroll-Agrecment, to have Land aſſured, and ſhewed' that-he 
had-provided two thouſand pounds, the putchaſe& money, to 
his great loſe; &c-and the” other refuſed it, and toaflire the 
Land;in this caſe the Court would not” Decreethe'afſurince 
of the Land, but Decreed- he ſhould pay the Plaintif damages 
forhis l6fſe.So il 1.3'Car, Ofvers caſe,The Agreement was'to 
convey the Land a5 Convcell :ſhonld adviſe, the'Paper-book 
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drawn, agreed, and to be ingrolled,and then the eller refuled 
co proceed ; in this caſe the Court would not Decree it to bee 
done, becauſe no Articles nor money paid, but a bare parolt 
agreement, and yet ſome ſpeciall circumſtance may make this 
binding ;-and therefore a verball Agreement between Lord 
and Tenant,becauſe the Tenant was an Ancient Tenant, and 
hath been at charge in building, was Decreed, Kings caſe and 
Hunts caſe, Tohill 65.66. Sixtly, A Covenants with B, up- 
on the marriage of his daughter, to levie a Fine of the land ro 
D, and the daughter being dead, and\ ſame money unpaid, A 
fold away the land to others ; in this caſe hee was Ordered for 
a hundced marks to make the Eſtate good, Tothill 47, 48. 
24.8 Car. Pages caſe. Seventhly, A. Suit was in this Court 
upon a, paroll agreement to aſſure land, and the agreement 
was cighteen years before, and. the Suit was: againſt Purcha- 
fors that came in upen valuable conſideration (to wit ) the 
buying in of Mortgages, and paying of, Debts and Fines and 
Proclamations, and. five years time withqut claim were paſlt ; 
in this.caſe, albeic it did appear that the Purchaſor had notice 
of the agreement, yet it was dilmiffed by- the Court to the 
Law : And jq.thele and ſuch like caſes, where an; Action lyeth 
at Law, the Purchaſor, or Paxty to; whonythe promile is made 
may ufe that. and waive his remedy in Chancery, 24 H. 7. 43. 
Lightly If I and another man make an Agreement about any 
thing; by word oply, and it hath gavdprogquein ir, and I have 
no winels to prove it, I may (ue hinyhere, and put him to ag- 
fwer j6, wpop. his oath : Bat upon a wes in pains there is no: 
more xemedy to bee had in. Chanegry.they i2as the Common- 
Law, $ E4.:4. 4: D.& $1.1 2.154. Ninthly, If itbec agreed 
by Iod«nture of Feoffment of land berwern mee and another, 
That the Feoffee ſhall pay ten pounds to a ftrangerby a day, 
exten. pound ayer; otherwiſe that the ſiranger and hig Heir 
(hall earcs 00;the land ; or that the land hall. beetcanveyed to 
a firapghg or the:like 2; in'theſe caſes the ſtranger fog not pay- 
ment, .cannotenter/by Law. But ſome fay the Feoffee may be 
cempelicd ia this Court to execute the «ſtate according to the: 
*greemaent, D. $5.94... Bur if by agrerment there bee a cane 
dns givera Reentrytoaltranger, this is 008. groin 
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Law, nor will this Court- execute it, for it is againſt a princi- 
ple of Law, Cromp. Zur. 50, D. & St. 100, 101. Cromp. Jar. 
49- Nor is the Feoftor when hee doth enter, bound in con- 
ſcience to give the land to the ſtrapger. Tenthly, If I by Deed 
poll, and not by Indenture, make a Feoffment in Fee, Gift in 
tay), or leale for life, the remainder over in Fee rendring 2 
Rent ; this reſervation is not good in Law : but I ſhall have 
remedie upon the Equity of my caſe in this-Cou:t, D. & Sr. 
lib.2.ch.19. Eleventhly, A Bill was preferred here, ſuppo- 
ſing ten ſhillings paid, atd rwo thouſand pounds to bee paid 
for land, to have the lands afſyred, and upon a Demurrer it 
Was over ruled, becatife it may bee to prepare for an Action of 
the caſe : but it ſeems in this caſe the Conrt would not decree 
the afſurance,T75.33 Eliz.Wiliamt caſe,Tothill 72. Twelfth- 
ly, If any agreement have'been made by writing for the aſſu- 
ring of Jand, or any thing elſe, and the writings are loſt ; the 
party \grieved mult' have-his'remedie in this Court. Thir- 
teenthly, If I make a leaſe of Mills for years, C_—_ the 
py thereof for my life ; this exception is not held good in 
w ; yet it is thought I may have it allowed in Equity, be- 
cauſe, of the intent, Cromp. Zur. 64. Fonrteenthly, If a wo« 
man /ole take a conſideration for a leafe of twenty one years, 
and then marry, and ſhee-and the husband make the leaſe pro- 
miſcd ; after the Leſſee doth ſurrender, and cake a new leaſe 
for another twenty one years ; the hnsband dyes : in this caſe 
the wife is not to enjoy the reſt of the firſt leaſe, becauſe the 
ſurrender was voluntary, Caryer Rep. 21. Fifteenthly, One 
for {ven thouſand pounds, whereof not a pen wed 1 
and-yeran acquittance given thereof by the Feoftor, enfeoff- 
ed one. in Fee of his land, but took the profits thereof all his 
life ; in'this caſe the Feoffee ſhall not have this land in Equity ; 
and.if hee doe goe about to take it, the Feoffor ſhall bee re- 
lieved here againſt him, Dyer 169:Cromp.Jar.1 53. Sixteenth- 


ly; The cuſtomes of x Mannot -were in queſtion berweeti Lord 


and Tenarits, and Tenant and Tenant, and a generall agree- 
ment made by Deed indented and enrolled here, and a Bill to 
_ cſtablidh.ic, and nothing could bee found but the Deed': And 
yet the Conrt would not alter ir, \xlbeft it was objeteE' the 
Lard wasatthe time of Gi Tenant ih tay), and _ 
TY Eee 3 0 
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InjunRion, 


JointenaBt. 


_ of the Tenants infants and feme-coverts, Caryes Rep. 22: Se 


venteenthly, If one enter into: a Statute to 7. S:who doth af. 
terwards by Indenture of agreement promiſe and agree with 
the Conuſee, that in caſe the Conuſor did fail of payment, ex-. 
cution ſhould bee-done upon ſome certain Land only :- in this: 
caſe, if after it hee ſhall ſue execution-upon any other lands, 
the party grieved may have relief here, and compell him to 
perform his agreement and have. an InjunRion alſo if hee de- 
fire it, Pulvertofts caſe, Caryes Rep. 37. Eighthteenthly, 
The Plaintiff fucd to. bee relieved on a promiſe for a leaſe 
of lands and to (top a way ;-.and exception :was-taken to the 
Bill,becauſe the Defendant. had remedie, at 'Law and not 
allowed. So to remove a Nuſance,:or the like ; for at Com- 
mon Law nothing. can. bee: recovered. but damages ; but this 
Court. may order the thing it ſel: to bee done, Caryes Rep. 20; 
5.3. Nineteenthly, 'The,Plaintiffs.,Billwas,: that hee leaſed 
2 houſe to the Defendant, and did covenant'to repair it, and 
then the D.fendant did covenant to keep it: ſo, |and that the 
Defendant,. as well to. make the Plaintiff:break his covenant, 


as £0 free himſelf from his covenanc,' did interrupt and threa- 
' ten the workmen 1o that they durit.not goe on,8:10 thehouſes 


are decayed, and the Plaintiffwithout:remedie ; the Defen- 
dant Demurred, pretending the Plaintiff had remedy by Law; 
but was over-ruled and put to Anſwer, Garyes Rep. 59: 
Twenticthly,: A Bill was broughe upon a- promiſe by word, 
for leave.to drie clothes in a Garden, and was diſmifled for 
the fmalneſs of the thing; 21 Eliz. Hambyes caſe, Caryes ohh 
76.. One and twentiethly, The Bill prayed:relicfiagainſt t 
'Defendant as brother and Heir, for:that the Plaintiff had-paid 
ro his deceaſed brother, thirty foyr pounds for a leaſe,;and bee 
dyed. before it; was.made, and. therefore deſired his leaſe or 
the.monie,and was relieved, Cares Rep. 77.:Twoandtwen- 
riethly, One . Tointenant- promiſed: the. other; lying/on- his 
death-bed, hee would not take advantage of the ſurvivorſhip; 
but ſuffer him. to, diſpoſe ofirby,his Will, by which hee devi- 


{ed part'for rhe-payment of. his Debts,and the ſurvivor was 


Ordered. to. make the Eſtate / accordingly, Coryes Rep." $14 
I Sena ei Toe hop ohe of iche} Defenlanc the 
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wr0s conkete byahe Defendants Anne Onſen the 


Court: to. ſhew'caule why: hee ſhould. nov repayiithe Toney 
back /againe, which _hee.had [received on the bargain, 'Caryes 
Rep.:93: Twentyfaurthly,, Upon the hearing 'of the Cauſe; 
it appeared that the Suit, was; to bee-relieved apowa: Promiſe 
made bythe Defendant. tothe; Rlaintif; ro ſuftender Leaſe 
ppon the;payment ofa hundred rmarKes ; and becauſe the mar- 
ter, was meete for the common-Law, it was diſmifſed;rCarjes 
Rep.95.97;Twentytiftly, Baylifs of a Fown-promiiſed x'Leafe; 
the Court upon this would nat give Relife: againſt any of 


their Succefſors, bbt-againli the ſame Perſons;asicommon Perk - 


ſons,upon/the Promiſe, Caper Rep.103;23: 171019 7 411011 7: 
* What Agreement made by: an Infant, of a woman- covert 
will bind here, See before, Se 400 7! ' 


. (If any miſtake be ina Deed, thatit benot made according t1pon a Mifpri- 


£0 the intent, and agreement [of the Party;/z ic miybe:holpen 


here. For the opening-whereof taketbele-Calcs. Firit, If part 6f ' 
the Land bonghtand-ſold; be.lcft out;of the-Deed;or theword * 


Heirs, being in Fee fiwple; or the like, be omittedzand the con. 
veyance be made upon; good conſideration ; this Court 'will 
reifie it:See after for this, Caryes Rep. 16.-17,:Deaneand 
Chapter of. Zx:/owe-made a Leaſe, miſtaking the name of the 
Corporation;and-the Courtheld that for :Leaſes:madefor rea- 
ful a.” vpon:gool conſideration; there.ſhou!d:Re- 
liefe be given here,Caryes Rep.32.The Leſſce inthe Leaſe, was 


not nameg-in the Premiſles of the: leaſe, but ja the: Habemdiene £2 i 
peed gadamag beingreferted ra: the two thief - + | - 
ultices, and chief Baron, i wasby theta cerfifieebrobeigood in * © | 


fon in a con- 
:yance of land ' 


other Deed 
Sea. 9. 


ww, Butlers caſai22cBliz. Cares Bepi(8841:$econdly; Aman © 


y Bill here ſuppoſed that he had-conveyed more Land by. the 

Deed then was ingended and agreed:in;this cafe, betauſe itiap- 
red the Defendant; wad aPurchaſor upon novaliableconti+ 

tian, the; Court would. potrelicve-the. Plaintifh, .C/ifforde 

alt 4.4m Chanery) Andget tera caſe where: more kinds- 
paſſed by a Fine. than was-iotended,andithe parzy relieved bere 


by the Judges conſeng, Garyes Reps 260,Third ly, Biit: if one, poſ- G fa. 
ſcſfed of a term grantizse ongor life-or intayl,g& after to ano-: Tem, 4 


ther fox life. or in. taylgzijn3bele caſes where by Lav ig ſeams 
(vl Ece 3. the- 
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the firſt wiltecke al; no reliefe ſhall be neither in Law nor in 
Equity to him jo-remainder < Burif it were a Deviſe, after this 
manner. it would goe in Law and Equity according to the in- 
tent; Cromp.fur.64.Plow.5 20.539. Dyer.74-25 3.277. Coo.s, 
Entayle of a g5;10, 47060 If I havea:termof years and grant ſomuch 
Term. thereof a5 ſhall be to come at-my death; it ſeems this grant is 
Deviſe. void in'Lawand Equity.Burt if it had been by will thus deviſed, 
relife might have been in Equity at the leaſt , Cromp. Jar. 63. 

Fourthly, Miſtakes in the making of a Bond in either of the 

parties names may:be holpen here, Colſtons caſe, Torhill 27. 

Power ts mke Fifthly,:If a Power'be reſerved to make leales by covenant 
Leates, without a tranſmuration of poſſeffion;no help.can be here,be- 
cauſe it is voidin Law; and if it be upon a change of poſleſ- 

ſion,and the Power bee not preciſelyfollowed ; that is doubt- 

full, and rather more ſtrong againſt help ; for then the eſtate 

. © wotks and the power: gone, and npon Wills no help, Caryes 

Rep. Sixthly, Tf one be bound to mee for monie, and the ſame 

Jay after theiſcaling of the' Bond I give him a Releaſe for 0- 

ther things and by miſtake, whereby this Bond alſo. is releaſed: 

in this caſe T-may bee relieved here and (hall recover the monie 
notwichſtanding, Tops caſt, Tothill: 27, ' Seventhly, Haddon 

the duzband was ordered coprocure his wife to levy a Fine, 

and to enter into a new Bond of five hundred ponnds, becauſe 

the old Rond was worth —_— the miſtake of the writer, 

Io 7ac. was > more [ett.'8, before. mY, 

Upon a defe- If a conveyance for land bee defeAive and'the Eſtate not 
Rive Aſſurance well exccuted tothe Purchaſor TT ef the 
of Land to £n- narties; for Jack-of words fuſhicient in the Deed, or for leek of 
_ = PCr- liveryof Semin, &tcortiment,Farolment;or the like'; and there 
Sc, x09, Were & good conſideration given'for the land :-in theſe cafes 
the Purchaſor may compel! the _ in whoſe power it-isto 

perfect the Eſtate,to docit;and this he muſt doe in this Corr} 
D. & $1. 85: Phow.302.7 whill 42.48;185.183:14 8, Por the 
further opening whereof tak#theſ caſes; Firſt, FFT for ntovie 
{c# land 16 one, and thee word'Heirs is left out in'the Haber- 
dum, I ſhall: bee compelled 'to'amend it ; and fo when fels is 
granced than was inrended;andifo for any other miftalces, Ca- 
wer Rep. 16.17, A Mefſaage wisderifed(owm prrvinentsts oe 

« > > T-. . y 
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ly)and becauſe ſyndry lands had been occupied therewith for 
the ſame Rent,and by leafe of the ame words-the Lord Chan- 
cellor Bromley, and the Judges ordered it ſhould all paſs ; 
though perhaps they will not paſs in Law by thefe words : Bur 
it ſeems in ſuch like caſes it is very conſiderable in;Equity wha 
the value of the'land is, & what mony is givenzfor if the houſo 
with the appurtenances bee. ſufficient for the'monie,: unleſs 
the intent of che parties were to-:grant the whole; ir 
ſeerns to me reaſonable that no extent ſhould be:made farther 
then the Law makes. Secondly, The Anceſtor takes 'monie- for x 
leale and dyes before it js made,the Heir mult make'ir good; or 
repay the.mony,Caryes Repo piThirdly;If I buyiaRend de woud 
for monic,and take a gtant of it by word withouc deeU {which 
is not good). I may compel! hit here ta make mee a Deed of 
it, D, &_$t. $6.  Fourthly, 1f one for monie ſell me land by 
Decd,bus livery of Seilin js omitted;E may compell him after- 
wards to doe ithythe help of chis Court. And: iForie for: mo- 
ny ſell me land in twe; counties dod have givetime- livery only 
of the land in-one county; this Court will order him to make 
livery of the land in the other county, or pay back-part of the 
mony,Gromp. Jur.49.D.& Se.37.Cares Rep. 17. Fifthly, So 
regularly if a conveyance be iwperfe@&for.lick-of Artornment 
of the Tenant;the Tenant ſhalbbe competted roatcors by the 
wer of this Cenrtzand fo it was in H.3.'Car..4 was Leſlce 
r twenty one years, and leaſed to B for ten-years, rendring 
Rent, ; A without the privity of 3, didigrant the Reverfion to 
C, and Zrafuſcd te.Attorn, and'C thereupon ſned Pin Chan- 
cery,tocompell him-to-Artorn;& imthis caſe it was decreed by 
the, Maſter of the Rol{s, with the aflent of the Maſters of tbe 
Chancery, That he ſhould Attorn-and. pay the Arrearages 
Fult, z#hir/ock chen-aſfiſtant, being utterly againſt it;and of his 
opinion. were the. two chief Juſtices, ch-Baron, and: Juſt; Dod: 
ridgybut they all agreed; the parties themfelves to the Afﬀea 
rance maybe compelled ro-make livery;And-ithath been oftea 
denyed here to compell him to.Attorn who is at liberty by 
Law;eſpecially where the party quarrelleth at: the Tenants E» 
flate,or entrethvinto part of the land; or hath coveoanted for 
rxccompence in caſe of not. Attornment,Carges Kep.4. Higham 
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Upon a promiſe 
about Goods or 
Debts. 

Nudum path. 


ad. DA A. 2 £72. Ina a. - 


ongdvis Lud; the- Darty before livery of Seifin;/'and before alſu- 


rance perfedted; ordered to bee perfected, Paſ'7 Car. Tahil 


129. ; T3044 8 g*\ bhf IA ; 

- Sixthly, But iri:all theſe Caſes, if the conveyance bee made 
without apfigoal: conſideration, this Court will not give re- 
lief.::| And thetefore ifa Rent bee granted without Deed, and 
rothing is given for it, or a Reverfion is granted and nothing 
is. given fort; the Grantor cannot bee enforced to perfect ir, 
Crompi Fur49:D.'&' $1.37. Seventhly,An Eſtate was made 
by Covenant, not good by Law, and:Ordered hereto be'made 
good, Princescafe: qo" Flix;T othill $54 ''Eightly,”A Deed not 
Enrolled wis&decreediagainft the Heir ef the Land;but agreed 
it ſhouſd-not:bind :atiy- other Eftate challenged by Siirvivor- 


; ſhip or otherwile, .P awles caſey 14 Car Tothill 5: Ninthly, 


The Defendant would have avoyded'an Bſtate for lack of li- 
very of Seiſit,;an® the pairyprieved-complaitied here, and it 
appearing hee bad quietly @njoyed it'ewetitytfive years, it'was 
Decreed: hee: ſhould quietly ? enjoy -it Without Livery of 
Seifin - Bydens »caſe , 17 Fac: Tothill'54.' Tenthly , 4 
demiſed a'Mannor,7excepringthe-conrt Baron and perqui- 
fites, &c. which exception .in Law is void + :if the Lefſee iti this 
caſe refuſe to dathuit rothe Oqurr, the Qhancery willconipell 
it, becauſe of the intent; Caper Rep ttt tot or He 0 
. If I contract: for goods and have anywrong in it, that the 
party doth. not: perform 'withimee, if I give quid progus, that 
there bec a good conſideration in it;I may have remedie here , 
but -if there beeno confideration'in:it,} chwmrid” + Whertin "rake 
theſe caſcs, - Fiſt, If one promiſe mee ten pound fora'Treſpils 
hce hath done to-race4no.remedie is given mee for this in Law, 
nor here in Equity, D. & Sr. 1.2: ch.24, Secondly, So if one 
promiſe, without good conſideration, to'make mee a Watch, 
] cannot compel! him to ic here, (Crimp, J##i49. Thirdly, The 
ſonne made a-generall and: volimary promiſe, without any 
confideration,/ino: advancement coming tohim by his Father, 
£0 pay his Fathers Debts, and upon a Suit here ie-was dilmiſt, 
eAlexanders caſe; 7 Car. Foutthly, The Obligee agreed with 
the Obligor, to give him day for the Debr; and hee1ſne him, or 
a ſurety before the day; inithis caſe hee may bee relieved = 
"28-2 | an 
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and it ſeems by Injun&ion, 9 Z4. 4.41. InjunQion, 

If one that hath any Engagement of mee by Feoffment, Upon an extre* 
Mortgate,Statute, Ouligation or otherwiſe, take me upon any micy uſed on a 
advantage, upon any ſtrift condition or agreement, and uſe Mregage , or 
extremity towards me ; I may be relieved in chis Court, where —_— _ 

he will be compelled to accept of Reaſon. For the opening gagement, * 
whereof take theſe caſes following. Firlt,if I makea Feoffment $.&. rr. 
to another,upon a condition to be done by me, and I doe not 19 2 forfeiture 
perform it,and thereby loſe the Land;T am remedilcfs in Chan. * E214. 
cery, D. & St. 1.3. ch.33. Butif I convey land to another,on- 
ly as a mortgage and for a ſecurity for monie he doth lend Morrgage. 
me ; in this caſe, albeit_the time of Redemption bee paſt, yer 
upon the paying of the monie,intereſt and damage,I may have 
my land again, at any time, by Decree of this Court, D.& Se. 
L3.ch:33. And in 8 Car. in Chancery, between Coxwell and 
Gardzer, Sir Robert Rich (aid that it was the conſtant courſe of 
this Court, That' if 4 mortgage land to Z for a hundred 
pound, and the land is more worth, and it bee forfeit; that A 
notwithſtanding this, may aſfigne it to C, to ſatisfic this debt, 
or mortgage it. to another to ſatisfie this debt, or deviſe jt. to 
his children ;;and .in theſe cafes C, the ſecond Mortgagee or 
Children ſhall 'by Order here, upon payment -of the mo» 
nic intereſt and charge' to B, his Execucor, &c. have it De- 
creed againſt them, Experientia, Higates caſe, 14, Car. 
Tothil78, Secondly, And: yet when it hath continued long, 
as twenty years or upwards, this Court would nor eafily give 
back the larid ; and if the Mortgagor make a Feoffment of it 
to a ſtranger; and ſo extinguiſh the condition, unlcls it bee 
to the end to pay the debt, the Feoffee perhaps may not have 
this advantage, Caryes Rep. 53. Andin 39 Eliz. Crowthers 
caſe, T othill 79. | The Plaintiff, being Heir to lands.in tayl, H-ir ro Land 
and likewiſe deviſed to him by his mothers father, and theſe ©2t2y1:d, 
being mortgaged; and redeemed, by a ſtranger; havirg ſold ir 
again, with the conſent of the Father and Mother, could not 
bee relieved here. - Thirdly, A Purchaſer of land, bona fide, 
ſubjeRt to a Recognizance, and che Heirs of the Recognizor 
or Obligor ſhall have relief againſt a:penaley alſo.; Fousthly, 
A Coppy-holder in Fee, ſurrendred tothe uſe of one and his 
| FR: Fff Heirs, 
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Eemribution, 


S$rarurex, 
Judgement, 


| Heirs, upon condition: of:'redemprion;, after this hee writes 


down his Debts, and:doth Will part of his land ſhall bee ſold 
eo pay his Debts; afterhis-death one of the Creditors doth pay. 
the'monieat the day of the Mortgage, yet the ſurrender-was- 
enrolled, and another Creditor (ned him and the Heir here, . 


_ #nd had a'Decree thar the land ſhould be ſold to'pay the'!debrs,. 


and if any remained it ſhould goe to'the Heir, 4 Eliz. Carer: 
Rep: 17. Fourthly, A ſold fand to B, that was his Heirs, and; 
mortgaged other land, to the end the Heirſhonld aftureir. 
when hee came of age, before when. 2 dyed without any Heir 
known ; i this cafe the Mortgager, to avoid:danger had relief: 
here, whicre it was ordered, the Heirſhould convey the land:to 
two of the Six- clerks, there to-remain till the Heir-bee known, . 
Cutting) caſe, Cates Rep, 29. So Lefiee' for years rendring- 
Rent, 4n& two-men (trive for the Reverfion-opors Bill a- 
i6ft ther, and payment/of his monie-i Court:according ts 
is feaſe ; hee had an Iojunttion to-fotbid thembothto trou-. 
Ble him, Garyes Rep. 46.47. Fifrhly,. But regularly this Court 
doth- give relief: againft them that take advantage aporr any 
rift condicion for undoing the Eſtate of another 1n lands, up- 
on # ſtn41l or trifting defwaſe Sixchly,If the Conuſer of a Sta-. 
ertEexenditheland in the hands of one of the'Purchafors and- 
ſpate all the ref, hee may beecompelled to doc it on all, Ca- 
»yes Rep. 131. 112. . Seventhly, If one grant a Rent charge 
out of all his land, and after ſell it by parcells to divers per- 
ſons, 2nd the Grantee force-ons only to pay it ; hee may here. 
bee relieved and force the reſtrs contribute and the Grantee 
to take no-more of. him thenhis proportion : Bur thenhee 
muſt make all that are chargeable with the Rent Defendants, 
and pur them to fliew cauſe, if they can, why they ſhould not. 
contribute, Caryes Rep.2.23. 92, Eighthly, When the Conu- 
ſee a Starute, or Plaintiff on a Judgement; hathrreccived . 
fatisfaQtion ; The Plaimiff or Eonulor, his Heirs, Executors, 
or Adminiftrators, oraPurchaſor charged orchargeable by it, 
may force him, his: Executors or Adminiſttators, if hee bee 
dead, to acknowledge fatisfation- on the Judgement, or to 
deliver it up. And if Statutcy-bee very ancient, this Court. 
will force the owners of theny to-deliver them vp —_—_— | 
$1.4 ation, 
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2i5faſtion. And fo:the Conrt will force the delivery-up-of old 
Bonds, Tothill 178. 179. Cares Rep. 45. 46, 'Ninthly, If a 
man have received the-monie due from me:upon.a'Statute,and 
yet the Statnte lycs againſt mee : 4n thisicalc ir bath been ſaid, 
-I ſhall not have xemedie here, becauſe (it is :2 Record againſt 
which no Avermentlyeth -: But it ſeems the.practiſe is other- 
wiſe, and:there is.as much Equity for this, as:in caſe of another 
Engagement, Cromp. For. 43. 22 E4. 4.6. D:& St. 23. 166.1. 
-eþ. 12, The Plaintiff had an Execution for three hundrefl 
- pounds, and was ordered hereto take.it out onlyfor onechun- 
-dredipounds, Caryer Rep. 51,  ) " | Qi; 7) ell 
If Thave paid my money on an Obligation witha conditi- 
on after the day, ora ſingle Obligation at the :day and accor- 
ding to Law, and have no -acquitance forit ; 'or have,/at ar 
 afterthe day, or otherwiſe, ſatisfied.it -; and hee hathi accep- 
ted. it-and isTatisfied, :and-yer heekeepes the bond,. &c..and 
refuſeth to-givemee adiſcharge:intheſe caſes TI or my\Exceu- 
tors, 8c; after my death may .enforechim, ctiisExerntors, 8c. 
after his death;in this court'to Uiſcharge it, and» deliver vp the 
Engagement, 22 £d.4.6.7 H.7.11,)Caryes Rep. 7up 101 H. 7. 
I4:T othif{ 26.27,Tenthly, If I havefforfeited «bond, -abl.am 
in-danger to have a great penalty recovercd :ob mice thereby, 
I ſhallhave Relick&here ; As in-cafewhere one: dath his ibeſt 


- 40 pay money at theday, andbybeing robbad, .or fore . other 


miſchanceis let, and herenders-itin 2 ſhort time after ; '$0 
where part.of the money'is paid, and yet the whale Engage- 
.mentilyetb, and the party that hath.it doth refaſe:to deliver it 
up, or toreceivethe reſt of his money, beingxentred fhoctly 
after the day, or acknowledge what. is paid, 8&c.Caryer Rep. 1, 
22 E4.4.6.D.& St.23.Cromp.?ur.43. So where ithe bond is 
to doe any thing elſe, and the thing is done, and condition 
performed, Caryes Rep. 45.46. So where one hatha double 
Fecuritie of me for a'fingleidebr, as a.bond and goois in. pawn, 
or the.like/I ſhall here'force him char hath it co deliver up:one 
of them, Cromp.?ar.43.16' E4.4:9.Tothill 26.27. Eleventhiy, 
If I bee bound as a {urety with another for adebt, the which 
hee hath paid, or hee hath-paid part of it,and hatha further 
day/given him for 'the reſt ac +  — 
I-60 | Fft 2 ay 


Oblignions, 
Bills, 
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day, or he is releaſed of the debt, or the Creditorhath- agreed 
with him to take ſome other ſatisfaction ; in all theſe and fuch 
like caſes; T may have advantage of this and bee relieved in 
Chancery, 6 E4.4.41.Cromp. J#r.44. Twelfthly, If my Scri- 


-vener that doth uſe to-put out & receive my mony, receive my 


mony at the day,T having the bond, and will not deliverit up; 
I may compel! him tn this Court, Hunts caſe, Hill.22 Fac.T or- 
kill: 75. - Thirtcenthly, If one enter into a bond, or any other 
Engagement for money unlawfully gotten, as at Dice or 
Cards, or to'procure a.Marriape, or on a Symmonaticall Con- 
traQt,. or upon a Cheating Contraft, or the like ;; here is the 
placeto bee relieve& again} itand have it took up or cancel- 
Jed, Toibi# 24.23. Soaf: 1 have(given an-Engagement for that 
which is nothing worth, neither: gain to.me, or. lofle to him ; 
as for Debts, things in: Action not recoverable, or the like, 


Comp} ut. 45-44. Caryes Rep, 17. 37 Hi6.12. Tothil 23.26. 
-25,7 Ahad a ſonine heincnded to preſent.'to:the Church of 
'Dale;andhecbeing ſickly, preſented C for the preſent, taking 


Bond of hini-of fix. hundred pounds to refigne upon: requeſt, 


.C is inſtituted and induted ; after the fonne of 4 becomes 


healthy, and C is required. to refigne, hee refuſed ; his Bond 


is fued and coming into this Court for reliefe, it was denied 


to himy/and the Bond agreed to: bee good in Law and Equity, 
Trim. 6.Car. Wood and Rerryes cate 'in Chancery , Tothifl 
26. 27. "But -if one make a Bond not to marrie 
without conſent of friends ; it ſeemes: this is not good, 


-and the: Qbligor:; will bee relieved here:, ; Toth # 26. 27. 
' Fourtcenthily, One Harrs and : S. two young men need- 
. ing money, came to one King.to borrow onehundred pounds 
of him, who would not lend them money, buttold them hee 


had a Cabinet which hee would: lend them, and this coſt 
him but one hundred and eleyen pounds, and: this hee lent 


. them, and took”a Bond: of ther: to pay him four hundred 
-pounds for it five yeares after, if Kg did live fo.long. Har- 
. ris died; King died; 'the Executor, of :Xivg ſued the Bond 


againſt the other: young man ; who: Complained here, and 
it was decreed that the Executor ſhoyld recover but one 
huadred eleven pounds/vpon, this Bond: -and:no-/:Colts 

13 4 nor 
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nor damages, that the Suits in Law ould be ſtayed, and the 
bond delivered up to bee cancelled 6 Car. in Chancery, Fif- 
teenthly, If I have entred into an Engagement, and had a Re- 
leaſe of it upon good cauſe, and have loſt it, I ſhall have reme- 
dy here : But it ſeemeth otherwiſe if the debt bee by matter of 
Record. 22 Ed 4.6. D. & St. 1.1.ch.12. It hath been ſaid if 
monie bee paid on a ſingle obligation, and the Obligor 
| hathno acquitance for his monie,that hee ſhall not be relieved 
here, Caryes Rep. 17. But I take it the uſe of the Court is 0- 
therwiſe at this day, and that the Obligee ſhall bee here forced 
'to deliver-up the Bill. Sixceenthly, If monie bee paid upon 
the redemtion of a mortgage by jadenture withont taking any 
acquitance, it ſeems the Mortgagee muſt bring in the inden- 
ture to bee cancelled here, Caryes Rep. 17. Seventeenthly, 
The Plaintiff and his father were bound to the Defendantin 
500.). to ſtand to the award of the Lord ch. Juſtice, who or- 
dered that the Plaintiff who had the Reverſion in Fee, and the 
father who had the 5ſtate for life, ſhould make ſuch afſyrance 
as.the Defendant ſhould reaſonably deviſe,the Defendant ten- 
dred an aſſurance to the Father to bee ſcaled, who being old 
and blinde deſired time to adviſe with his friend, the Plain- 
. tiff ſealed, and'his father afterwards did offer to ſeal, and then 
the Defendant ſaid hee did. not care for his ſeal, but hee pur 
: the bond in Suic upon the fathers refuſall, and it was ſtayd 
. by order of this Court, Caryes Rep. 105. 


And if inany of theſe caſes the party to whom fachEngage- 1ojunion. 


ment is made,make uſe of it inany court by way of ſuit againſt 
him that entred iato it;he may in this Court byInjunRion ſtay 


_ - his Suit there, and- ſhall have the matter ordered here as in E- 


quity is fic to bee done, Tochill 23.Sucklins caſe, 11 Car. 24. 


. « For the clearing of this point, ice it in theſe following caſes, Againſt the ex- 
Firft; If there bee Tenant for life, the remainder over, and the * 


Forfeiture in 


remity of a 


Tenant for : life doth give way [0 the ſutfering'of 2 common other eaſes 
Recovery, which xigore jwris 15. 2 forfeiture of his Eſtate in $a, x4. 


this caſe he may be relieved here; as was done in Staffords caſe, 


Lo Car. Tothill 1 84.Secondly, If I convey my land on con- Of Lande. 


dition to bee done by me, unleſs it bee in the caſe of a mort. 
gage before, and I fail; 1 am pemedyets So. if I bee a Lens 
| 3 or 


ER 
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For life or years, and make a'Feoffment of 'the Land, and for- 
Feit it: in theſe caſes if the Lord take advantage of it, there is . 
no help for mee in Chancery: Soif T doecommit wafte and 
'the land bee recovered from me, D. & St. 176. 20H 6.7, 
21 H,7.7:10'Ed.4.6. 4 H:6.24. 3. Hill.g Car. In Sir EdWard 
ww and-Fil/ons caſe in Chancery, -it washeld, Thata 
Leflec ſhall have relief in Equity, -or the-Grantee -of the Re- 
verſion againſt the Leflor that doth enter for a forfeiture on 
the land, for not paymentof the Rent; and yeriif the Leaſe 
whereby the Rentis reſerved bee a diſhoneſt Leaſe, as gotten 
of the King by a falle ſurmiſe, orthe like, contra, Caryes Rep. 
:32. 'Fonrthly, If aLefleeforyears of land, upon a condition 
of forfeiture for not payment of Rent, 'make divers underites- 
ſes, and after by agreement between him and theLefſorhee 
-makes a forfeiture, andthe Leffor enter,and then'makes anew 
teaſe to the Lefice for years.; in this cafe the -under Lefſces and 
"Tenants may have Relief here agiinft the TxNorand-Lellee, 
-uypon' this practiſe, Crowp. — 5. Fifthly, TF.a Lorden- 
ter upon a Coppy-holder for a forftitureby the Coppy-hol- 
.der; it ſeems the'Coppy-holder is remetliteſs in Law and Equi- 
ty both, Ceo.4.24. And yer n Coppy-holder, within age,was 
admitted,and his cuſtodic commitxed tothe Mother; 'andher 
-under Tenant did waſte, and being prefented, the Lord/ſci- 
-zed it for the forfeiture, and heldit many yeers, and'died, and 
his Heir held it ; and yet the Coppy-holder had an order for 
ithere till it were recovered by Law, Maſter Lirtons caſe, 24. 
41. 42.42 Eliz. Caryes Rep.6. And fowherea Coppy- 
holder took Timber without'leave of the Lord, and imployed 
it upon the Coppy-hold, albeit thisrigore j#7% be a forfeiture; 
the Coppy-holder was holpen in this Court,7othill 46. The 
ther committed a forfeiture, the Sonne was admitted ; this 
- wasnotallowed as a diſpenſation with the forfeiture in Equi- 
. eyaswasſaid, and NOS » that if rhe Lord had ſeized a 
| *Hariotafter the Fathers death, that this 'hadbeen a Uiſpenſa- 
tion with"the forfeiture in Equitic, Smiths caſe, Clarks cafe, 
Tothill 45. Sixthly, An cſtate in tayl was here orderet to bee 
<ent off, contrary toaProviſo ina Deed, only to make a Joyn- | 
-exre; and then the remainder to bee ſetled avbefore; and that 
16 , 4 | Ng 


4 Of Chancery. 


gr 


_— 


no forfeiture ſhould bee hereby, Bayhes cafe, 33 Eliz. Tothill 


82. Seventhly, If my goods bee taken as fellons goods, upon Of Goods, 


aforfeiture for felony,or as a wayfe;cſtray,deodand or wreck; 
or bee forfeit upon-an Attachment, by my not appearing in a 
Court ; initheſe caſes there is no relief to bee had in Equity for 
me: {o uponan Oatlawry in any Action, albeit it beeupon-an 
unjuſt caizſe,, and I have no notice of ir, yer I am remedilefs : 
But if there bee any undue _ in it,haply I may have ſome 
remedie againſt the Plaintiff in this Court, D. & Sr. 42, ch.3. 
20 H.6.3. 21 H.7.7. 35 H.6.27. 


If any other'courts of Faſtice, by their over-nice and fri: Agiinſt the in. 
obſervation of the Rales of Law,doe mee injurie, I (hall have juries of cher 


relief here; for which know theſe things. Firſt, If there be any _ of Ju- 
Sc. 13. 


extremitie uſed upon a Judgement had againſt me in another 
court for money or Land, this Court may not'vacat the 
Judgement,. but may Order tfie Perſons as'itthall ſee cauſe in 
Equitie ;; And ſo was it reſolved notwithſtanding the Statute 
of 4 H; 4. 23. upon a ſpeciall debate by the Kings command, 


14-7ac.But in cales tending to overthrow of Ju had judgement, 


in other courts, this Court neither may, nor will, examine or 
revoke them; for, if ſo,. there will bee-no end, and rhis will 


renderthem invalid, 37 Ed. 3: 14: Dyer 20.27 H.8.15.D.&- 


S$t:d.n.ch:r$:Caryts Rep,' 74% 75 Secondly, If one make an 
Obl! re 6 and the:Obligee ſue-in another; 
and recover it, it: is" taid the Defendant. may bave the 
Plaintif here, and ſhew that: by that hee lo(t the advantage of 
pleading ſome truth, by. which 
rings ©, opal falſe, by covin bet 

ing.a 2. Impede, and one count falte, by covin betweene 
kimand:the Defendant, 1 having damage thereby , may ſue 


them both here, 6.Ex. 4-10.Cromp.7ur.43. Fourthly, Ifa . 


Fine bee reverſed in a'Court, by inſpection and proofe of wic- 


nefſes, for nonage, and in truth hee is! of full age; it ſeems - 


reliefe may bee here, arid if the-Conulſor after reverſall ſell the 


Land to another, the Subpene will lic againſt buyer and ſeller 


both, Dyer 261. 301, Crewp. Fxr. 66. Fifthly, If one haye 


Land in ancient Demeſne in execution upon a Statute, and 


doe. afcer. recover_iz. there. by! a fained Recovery, the Partie 


hee might have avoided the- 
;7wr 42. Thirdly, If two Copartners - 


grieved: 


412 
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- wrong, and proving 


grieved that cannot fal{ifie there may bee relieved here,Cronp. 
Jur : 45.6. Sixtly, If a ſuite bee againſt meein any other 
court, upon an unreaſonable Engagement ; I may have Relief 
here by Injunction, See Seft.12.before, and Tnjunition at Seft. 
Seventhly, If a Fine or a Recovery b:e paſſed inthe proper 
court, and thereby a juſt claime pait,-liccle hope of Relief is 
here, unlefle there bee ſome notorious praftice in it'; for in 
theſe caſes the Court is very tender. Eighthly if another Court 
entertairte a Suit for Tythes not tytheable, Prohibition lycth 


_ here, F.N.B.41. JLOLS 
- * The Heir entringinto his Fathers' houſe, had ofhis' goods 


worth five fhillings, and the Defendant ſued a Bond of five 
hundred pound againſt the Heir, as Execntor of his own 
hee ſold or gave away the goods, a Ver- 
di& paſſed for the whole five hundred pounds, which appea- 
ring by the certificate of the Juſtices of Aſſize, an Injun&ion 
was granted to-ſtay all Proceedings in this Action, and to for- 
bid any new AQion, till the Court haye determined the mat- 
ter, Caryes Rep. 49. TOI EIOE Br Se EN NIETY 

The Plaintiff had a Judgement for three hundred pounds 
and was ordered to take Execution: but for; two hundred 
pounds,” Cares Rep.5 2: A Debt upon a ſingle Bill fatisfied, 
and the Bill not delivered, was and Exccation gotten, 
and the party relieved here, ' 21 Eliz. Owens caſe, Caryes Rep. 
74. If one ſuc here to bee diſcharged of n Legacie, and'after 
the Defendant did ſue for it in the ſpirituall Court, this Courr 
gcanted an Injunction, Caryes Rep.73. If one: man doe un- 
duly get a Judgement in the name of another, relicf may bee 
had here, Caryes Rep. 76. And ſoinall ſach like caſes where 
any conſiderable circumſtance of Equity is in the caſe ; other- 
wiſe it will bee diſmiſled, "Cares Rep. 76. The Plaintiff deſi- 
red relief againſt an Obligation of one handred pounds, with 
an-inſenſible-condition putiin Suit ; for that the Plaintiff be- 
ing defired by: the: Defendant to ſeal: a Releaſe, hee deſired 
time only to bee adviſed thereof, which the Defendant would 
not yeeld to, but hath putthe Bond in Suir thoughno wayes 
damnified, and now is ready to. ſeal it, and'an Injunction was 


granted, Caryes Rep. 78. If:one ſucifor Tythes'of land nor 


Tytheable ; 


_ —— tt. 


p_— hte. th. ad —_ Wo" —_ p—Y ad be. Ld 
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Tytheable ; it ſeems relief may bee had here, Cares Rep. 79. 
A drunken man ſued for words ſpoken in his drink, ſought for 
remedy here, but could have none : 2i peccar ebrizs, lnat ſo- 
-brigs, Cares Rep. 93; The Plaintiff ſought tobee relieved 
upon an obligation of 3oo.l. which hee centred into to make a 
Jointure to his wife in conſideration of one hundred ſeventy 
four pounds promiſed to him by the Defendant in marriage, 
which was never paid to him. : in this caſe an InjunRion was 
'ordered, Carjes Rep. 112. The Defendant pleaded Now e/# 
fait wm to x Bond of four hundred pounds, and it paſſed with 
the Defendant. The Plaintiff preferred his Bill, ſuppoſed hee 
:had promiſed payment after the verdid, and it was received, 
35 Eliz.Swttons caſe, Tothill 137. : 


If the Lord of a Copyhold-Mannor deny to doe right to his Upon the hard 
Tenant a Copyholder, according to the Cuſtome of the Man- — _ 
nor ; the Tenant: may-compell_ him to it by the help of this (4 he Te: ff 
will put out his Tenant that payeth and doth his fervices ; or holder. . 


4f hee ſurrender in Court to the uſe of another, and the Lord 
refuſe to admit him to whoſe uſe the ſurrender was made ; or 
will notkeep Court for the benefit of his Copyholder, or cx- 
aQ uncertain fines, they being certam ; a Ssbperalyeth. Se- 
condly, So if hee will not admit him upon a deſcent. Third- 
ly, So if hee-bee ouſted of his Copyhold, and the Lord 
will not hold a Court whereat hee may fue for his Right. 
 Foutthly, So in caſe of a falſe Judgement upon a Petition to 
the Lord to redreſs it- Fifthly, So to compell him to grant a 
Licenceto let it, Sixthly, A woman Copyholder for life, the 
Reverſion is granted to twofor their lives, cxm poſt mortem 
-wel ata j. ng of the woman it ſhall happen, and ſhe take a 
husband that doth ſurrender to the firſt in Reverſioo, who is 
admitted and dyecth ; and after, the next defireth admirance, 
and could not have it, but the-Lord entreth as an occupant, as 
hee might,and the husband and wife were willing to ſurrender 
to him in Reverſion for life, and the Lord refuſing to keep a 
Court, or leave the poſſeſſion ; was ordered to doe both in 
this Court, Tahsll 3.44.45 .Cary.3» Dyer 264. Fitz. Subpexa 
- -21»Kitch.$2.89.F,N.B. 12, Crowp. 7ur. 51. 53- Seventhly, 
2A Fs Gg8 | Lands 


Sc, 14, 


42 


A bp ”» > ®: : A » »- 


\ Of Chancery. 


2gainkt che 


princip..l Debr- 
tor or Credits 
SEQL, 19. 


Lands that had gone for Copyhold of inheritance allowed 
here till they bee recovered by Law, Tothilt 44: 45. Eightly, 
A Copyhold granted by the Lord at a Courtheld out of the 


| Mannor,made good againſt the Lord by Decree of this Courg, 


Tothill 45 . Markes cafe. Ninthly, Mich. Eliz. In Chance 
the Defendant would'not admit the Plaintiff to his Copybold, 
under pretence that hee had forfeited it by:cutting trees; but 
he was ordered to doe it,becauſe he could! not prove the cut- 


ting was by his direQions, Taylors caſe, Toth 140. Tenthly, 


The reaſonableneſs of a Fine upon a ſurrender ſhall be Judged 
bere:;a years value of the land was allowed good,Car. Rep.54- 
El:venthly,The Court compelled the Ld: toadmit his Tenant, 
a Copyholder, to ſue at Law without any forfeiture, Torbill 3. 
andyet ſee before: ſeft. 12. Twelfthly, But if theLordenter 
upon'a Co der for aforfeiture by breach of the cuſtome ; 
noreliefisto bee had here inithis caſe, Coo-4. 24. F.N.B. 12. 
Thirteenthly, Sroxe ver. itwore Hill 1649. The Plaintiff 
fued the Defendant to compellhim, being Lord, to take the 
Plaintiffs Fine, which hee pretended wascertain, and to:admir 
him ; the Defendant. demurred becauſe-it-did belong to Law ; 
but it was over-ruled, and: the Lord ordered tokeep Court 
and ſer the Fine, and then thac a tryalt bee ar Law'; bur: the: 
colts ſuſpended till-the tryall were paſt : For the Plaintiff had 
no.-means in Law to compell the Lord to keep Court, 8c. 


Fourteenthly, A cuſtome ro pay an incertain Bine at every alis 


cenation of the: Lord, will not bee admitted here; otherwiſe ic 
may. bee to: pay'it at the death.of the Loxd : But a cuſtome to 
pay Fine incertain at the death or alienation of a Copyholder, 
may bee good, and will bee allowed here, Caryes Rep.7., Fif- 
teenthly, But this Court doth not order for all Tenants in ge- 
nerall, nor for avy longer time than the preſent; except it bee 
by agreement between the Lord and Tenants, which if reafo- 
nable is heredecreed, | 


aryes 4 _ . 633.2 
For the Surety For this take theſe caſes. Firſt, If ]1-bee ſurety for another, 


to pay money or to doe any other ching,and he doth it noc,but 
ſufter me to-be damnified by it;in this caſe. I may here;if I have 
no-remedy at Law, compell him co diſcharge me, D, &- Sr. 16. 
1.Secondly, If I be bound with 43 to pay mony-ata mo 
ce 


: TT 2 - 
% 
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he is bound to ſave me harmlefle, and at the day I pay.the mo- 
ay, and:then ſuc my counter-Bond ; he may avoid this Suit at 
common-Law : 'But in this Court I may compell him to pay 
methe money again, 44.31.32. Eliz.Crom.4.3.44.in Chancery. 
Thiedly,Ifthe principall: Debtor and: the Creditor, will by a- 
greement without my privitic that am the Surery,continue the 
Debt after rhe firſt day of payment, whet:1 doe ſuppoſe it to 
be paid :: in this caſe che Court will compell the Creditor to 
take his reliefe of him, and diſcharge me,my Heirs, Executors, 
&c. Myles caſe 5 Car. Hures caſe 10. Fac. Saunders cale 10. 
Jae:Torhill 181, Fourthly, Tf the princypall Debtorhave lands 
deſcended,and his Heirfhave conveyed them in-truſt;I may here 
compell che ſale of them to pay the Debts, Torhib 1 82. Fifthly, 
If he-afligne Debts,which be things in Action;to me;I may re- 
cover-them here,7othsl/ 182. | | 


* » IFaqnan hold my Land fronrmee; Imay fix him here, and 9999.3 dereys 


ſuppoſe hee doth keep my Evidences from me; alſo, and. 
ego Se og - 


. | _ . 2 Deeds, 
tle he doth claymeit;; whereinare or Goods,to 


theſe things: Firſt, if I have occaſion tobringan ARion'for the diſcover and 


Land and-cannor tell the Tenant, I may ſue che oecupier here, 
and hee maſt ſhew what -he:or. aby other claymerh to his 
knowledge, that I may know who to ſue; yet ſomedonbt; of 
this; The Defendant held overhis:term ; the Court puthim to 
 'ſhew what titne his Leaſe was, 24:6 Car: Tothill 183. 'So-the 
Conuſee of a Statute did here force the Leflee for years to ſer 
down all the particulars of his Leaſe, to ſee whether it were 
extenidible or not, 11 Car. Tathill 183. Tothill 20, Creſwel's 
caſe;Tothill 99.Caryer Rep.16. If one detaine from me my E- 
- vidences; 8 they be nor in any box or cheſt locked,and Iknow 
-notthe certain contents of them, ſo as.to bring an Action at 
law for them, I may recover them here. For explanation take 
«theſe caſes. Firſt F/righrs caſe,circa 2.8 Elix. in Chancery; One 
[did exhibithis Bill for- Evidences of Land, and'made himſelf a 
title to the Land, and the Defendant made himſelfe a title 
alſo, and juſtified the deteining of them ; and it was refer- 
red to a tryall at Law for the title,and ordered, That he ſhould 
have the evidences with whom the verdict paſled, Grants 2hy- 
. 44:Caryes Rep,16.Secondly,If the Heir happen to get VV.nt- 
| bh Ggg 2 ings, 


recover them, 


SeR. 26. 
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ings, that by Law doe belong to him, but in intereſt to the 
Executor ; or the Executor get writings that by Law doe be- 
long to him, but in intereſt to the Heir, as Bonds or Statutes: 
for the ſecuring of the Land of the Heir, or the like : in theſe 
caſes they may enforce thedelivery of them. here, Bros. Gblig. 
18. 68. Chatte/t6. Thirdly, If one be bound. in. a Bond to me 
for money, and he hath gotten the Bond ; I may ſuc here for 
the Bond,and for the money withour the Bond, ye #. 

If one have any other goods of mine, and I cannot tel 
what they bee, I may ſne for them, to Diſcover and Recover 
them in this Court, 39 H. 6. 16. And if Fhave loſt my goods, 
and cannot tell-who hath them ; I may here ſappoſe any.man 
co have them, and put him to diſcover on his Oath, whether 
they have or know of them ; and albeic the caſe be ſuch that I 
may by a Suit at common-Law recover them, yet I may here 
in this: Court, for preparationto that Suit, force the poſleſior 
ro make and ſer down an Inventory.of them, Cromp. Fur. 45; 
If Landsbe given by one Deed ſeverally to two-men, hee that 
hath the Deed ſhall be compelled here to (hew it, for the de- 
fence of the others Title,9 £4.4-41. If the King hadgranted 
£o me all the goods. of , attaynted by Felony, and I know 
not the certainty of them ; .yet I may compell any man that 
hath them to make an Inventory of them in this court, 36 H.. 
6.26. Where Deedes doe concerne as well the Defence of the . 
title of the Tenant for life,as of him that poſſefſeth the Deeds, 
being to him-in Reverſion or Remainder ; in this caſe it is uſu- 


all-for this court to Order them to be brought into the court, 
Ceres Rep. 19. So inſuch like caſes, where the Land is yet in 


queſtion, or the Court hath not determined: who ſhall have it, 


. Carjes Rep. 52.18 Elix, The Plaintiff ſued for Tokens he had 


delivered to the Defendant, when he was a Suitor to her ; ſhe 
confeſſed part of them in her hand,which che Court forced her 
to deliver forthwithyzand for-the reſt,that the Plainrif lefe them 
againſt, her will, and ſhe delivered: them 'to a friend of the 


 Flaintifs that dealt betweene them ;-and for that Ordered thac 


ke take his Remedie agiioſt the friend,Caryes Rep.55. Where 


the Court doth ſee cauſe it will force the Defendant to bring 


the writings incourt, by a Dxcens recur, Cares Rep. 67. 43. 
LIED For: 


— 
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For this take theſe cafes. Firſt , 'This Court would not ,, 4... 
change an eſtate in Fee, depending on -an Eſtate in Tayle Tot- jQ cayl. 
hil 84. Secondly, an eſtate in Tayle wasOrdered to bee cut Sc. 17. 
off, againſt the Proviſoe ef a Deede,, only to make a wife a. 

Foynture, and to ſettle the reſt as it was before, Baylyes caſe, 

38 Eliz. Tothill $2. .A, deceaſed, late Father to the Plaintif, 

did give. the Land entayled to the Father of the Defendant, 

reſerving forty pound rent to him and his Heirs, after granted 

twenty five. pound, part of the Rent, to the Plaintiffs for 

their lives; the Defendants Father did attorn and pay the 

Rent to the Plaintifs, till. two yeeres before his death, after 

thefiſlue in Taylrefufſed,but was Ordered here,CaryesRep.g2. 

A father being Tenant in tayle of Land, ſells this Land, and 

leaves as much free land to diſfcend to his Heir in tayle ; in 

this caſe it was Ordered that the Heir (hall repay the money 

paid by the Purchaſor, according to theiFathers Will, or elſe 

the PlaintiF (hall have the Fce-ſimple, Ruled, Pearce: caſe 

Tothil. 183. 184. $* 291 | #5 45þ 0 
_  Inthis Court a man ſhall have reliefe for the recovery of his About the way 
” Land, Debt, or Duty, where by Law hee hath none. For the ** Aecovery of 


knowledge whereof take theſe things. Firſt, If T have a good L _ on Debr, 
Title to: but have loſt my conveyance, I may.recover my Sc&, 18, 


land in this Court, Caryes Rep. 24. Goſtets caſe, The Plaintiff 
ſed to have his leaſe, 8: ſuppoſed it to end at Lady-day 1604. 
had it Decreed, and after, finding the leaſe, it did -not end cill 
' I605. after hee- moved hee might continue the land:tilliz605. 
. but it would uot bee granted without a new Bill; Caryes Rep. - 
25. Secondly, If I have a good Title to:Rent, but no means Re. 
to painit, as if it bee a Seck, and I have had no Seifin of it, or 
another Rent, and I have not had any attornement of the Te- 
nant,or theRent is by ſome accident without any recompence,. 
fort; diſcharged, or thelike, 1 may recover it here.. So if ir 
hath. been uſually. paid, and-Fcan-ſhew 00 Deed of it; Totbif 
171.172:77.173.- And yet ſome ſay in thecaſe of lack of 
Scifin of a Rent I ſhall have no remedie here, Coo. wper Lite. 
159. Sothe Lord Keeper and Judges, 4.15 96.Caryes Rep. 5. 
Bur a man poſſeſled of a leaſe for years Deviſed a Rent out of 
it, wichout clauſe of diſtreſs, and. made his wife Executrix, ſhe Execuos, 
| 88 3 married, | 
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married and ſhee and her hasband fold theleafe ; iti this caſc 
the'Court ordered the recompence to beeimadeby:che-Execu- 
tor, and would notcharge the land, 9 Jac. Wats caſe, Tothill 


2 | Eſpecialty loſt, 97, . Thirdly, If one owe me monie on an Eſpecialty;;and I 


have loſt ir, 'or cannot come at it, yetif I can prove it; I may 
recover my monte hete, Caryes Rep. 25. Fourthly, If -I ſuc 
for, and recover a' Debt at Common Law; and for:Error it is 
reverſed in the Exchequer chamber, I may after notwithſtand- 
ing recover it here, Cuttings caſe, 40 Eliz. Cares Rep. 8. 
Limitation. Pittly, In ſome caſes, albeit I bee gone ia -point of time by the 
Statute of Limitation, 21 Fac. 'by [not ſuing for-it an time ; 
yet I ſhall have reliefc here; eſpecially when it-hith been de- 
manded within the time; or when it is given anddirefted to 
bee paidby Will, Torhill 178.179.5 3. Sixthly, An Elegir be- 
ing returned and filed, and the time thereof elapſed, and yer 
the Plaintiff anfatisfiedhis Debt ;- hee was relieved here, and 
the Blegit revived, Tothill 179. - Seventhly, This. Coutt will 
order the lands extended to bee delivered to the Plaintiffin 
execution, and at the value itis found, 7orhill 178. Eighthly, 
If the King had given forfeit goods to 4, hee might have re- 
covered it-here,.z9: H. 6.26: - Ninthly, But if Lands bee ex- 
tended bya Jury much nnder value, and:there beeno praftiſe 
inthe caſe, it ſeems no: remedie' is- to bec had here ; for the 
Debtor may help himſelf hy payment of the monie, Cromp. 
Barr in A&ion F#rr.55.15 H.7. — caſe. And if a Defendant hath wa- 
finall. .ged his Law-inan Action, and thereby the Plaintiff is barred, 
ora grand -Jury mm an Attaint doe finde with the pers: Jury, 
h never fo much againſt cruth, and/a* man _have twenty 
witnefles to diſprove it, this 'Court will not'give relief, D.'@- 
St, 31. Cromp. Fur. 49: pie Wa | 25 ef oJof 
About a Deviſe For this obſerve thele caſes.” Firſt, The meaning of a Will 
and how it thal jg.to bee perfortned, and will bee ordered here, Cobs caſd;Tot- 
_ 20d 3;11 x41. : Secondly, 'An' averment: of 'z;Will not allowed by 
Equiy, — Law, willber- received here, to have the intent performed, 
Se, 19, Tothill 188.189. Thirdly, Lands deviſed to two, to bee c- 
.qually divided betwixt them and their Heirs,' agreed and or- 
one here'to bee a Tenancy:in common, andthe ſurvivor de- 
nicd to have all;;7orhill 79, Fourthly, Doftor __ 
| EY : 
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Will deviſed his Land to his wife in theſe words, (»on per v5- 
aw fidei Comi(ſa) for which his fonne might ſue her, but ho. 


ping that if his fonne grew thrifrie, that at her death (hee 
would leave the remnant of theſe leaſes to him ; ſhee married 


Greyſall,& before marriage he did write to her that ſhe ſhould 
diſpoſe theſe leaſes at her death, after marriage he fcl/s the 
leaſes ; the ſon tues here, but had no relief, Caryes Rop. 22.23; 

The Plaintiffs Father, ſeized of land in Fee, by a Nancupa- 
tzve Will deviſed three hundred pound ont of his land, to bee 
paid to raiſe portions, two hours before his death, and becauſe 
the father had. diſinherited him of other land, the Court freed 
him,of this payment, 1 3 Jac. Sambnurns caſe, Tothil 1.84, The 
Plaintiffs father did fully reſolve that he ſhould have the leaſe, 
make a kinde of deviſe of it to him, divers times ſay that hee 
had given it to him, the Defendant that had: the leaſe ſay and 
proteſt, as hee was a Chriſtian mao, hee ſhould have it,offered 
an agreement, and to: give him two hundred pound:for the 
leaſe ; it-was decreed hee ſhould: have it, Redywans caſe, 28; E- 
"liz. Tothill 6g. A Deviſe void in Law, by reaſon of a miſ- 
recitall of a Grant, and lack of Attornment, Decreed hereto 
bee good, . Bacons caſe, Tothill 79. A breach of acondition 
ypon a Deviſe,was here holpen againlt the Heir,Serjeanrs caſe, 
39'Elix. Tothill 77, If thexe been great over-plus of Eſtate, 
and no diſpoſall thereof by the Will, this Court doth order it 
to. the Teſtators kinſ-folk, and to charitable uſes, Brererons 
caſe, 6 Jac. Tothill 87. A Deviſe of- monie to a wo- 
man , if ſhee wonld bee divorced from her hueband , 
was Decreed good, without Divorce, Tenants caſe, 


6 Jac.” Tothill 78, If one poſſefſed: of a tearm Devile it 


to. another beſides the Executor, and hee have not Aﬀets to 
pay Debts and-{cll it, there is no relief to hee had here : Bur if 
hee have enough befides, and.yet ſell it; the .Legatee ſhall have 
relief here againſt him:; and.if the buyer did'know of the Des 
viſe, the A ſhall goe againſt chem both, but the Conrce 
will not avoid the fale ; before the ſale haply the Court will 
not avoid the ſale : but before the ſale happily the Court will 


prohibit it, P/ow. 539. 519. See-more 3n ſeit. 9. before. If A 


and. Z bce botind joyntly: and ſeverallyto:C, ina Bond ofa 
Mb | hundred 
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hundred -pound ; and C gives to A all the Debts hee owed 
him + C died, and his Executor ſued 4 for the Debts: A 
complained for relief_here-; in this caſe the Lord Kee 

doubted upon the manner of the Deviſe only, being clear, that 
if the Debt had been from A alone, hee would have relieved 
him, 6 Car. in Chancery. If one give his leaſes to his wife,thus 
hoping that if his Son be towardly ſhe will leave them to him, 
but not that hee may ſue her, 'and before her ſecond marriage 
he promiſed to leavethem to him ; yet after the marriage hee 
ſold them, and no remedie conld bee had here,Caryes Rep.23, 


Upon a fraudu- On this obſerve theſe caſes. Firſt, If Leſſee for yeeres demi- 
len: praRtiſc ro ſeth parcel] of the terme to another, and: after, covinouſly 
avoid a Leaſe. fgrfeit his Leaſe for a condition broken, and then take back 


the land or leaſe again; in this caſe the Leſſee of parcell ſhall 
be relieved here, x E4.44.Cromp.64.65. Caryes Rep.18. See 
Seft. 12. before. Secondly, if one enter into a Statute in my 
name, it ſeems I cannot avoid it here, but I ſhall have remedy 
by a Writ of Dos : but if hebe of my name alſo, I may a- 
gainſt this avoid it by Plea, Caryes Rep.22. 


To avoid adebt If, before. the Statutes of frand, the debtor had made a 


Deed of Gift of his goods , to defraud his Creditors, and 
continued the poſſeſſion of them, and took Sanctuary and di- 
cd there, his Executors having the goods, might be chargeable 
here, 16 Ed. 4.9. Caryes Rep. 18. 

If one buy goods of mee for money, and after, being a beg= 
oer, and prepare defeat mee of my Debt, gives the goods 
ro one 7 F, but uſeth them all his life time and dies, and then 
his wife kept them ; ſhee married,and her husband kept them; 
in this caſe 7 it ſeems may here tue the husband and wife upon 
this Covin: for they cannot be charged by Law as Executors 
of their own wrong, becauſe the goods were the goods of 7 $ 
in Law, 16 Ed. 4.9. Cromp.7«r.62.63. Secondly, If one ſue 
for Land, and the Defendant, hanging the ſuit, make ſecret 
conveyances of the Land ; this Court will order him to dif- 
charge the Land thereof, Torbi7 108. Thirdly, If a Scrivencr, 
appointed to draw a Deed of a Farm,and all the Land belong- 
ing to it, makes it of purpoſe of the Farm cw pertinentits, 8 
after gets a Grant of it himſelf, to avoid the Deed ; this _ 
Wi 
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wHl avoid this, Harbins caſe, Tothil '99. Fourthly, If I bee a 
ſimple man, and'another, cunningly, procures mee to convey 2B 2 mm? 
my-land to him for nothing , albeit he ſell it to purchaſors, ** 

and a diſcent be caſt, yet this Court. will order the reaſſuring 

of the Land, Lews caſe, Tothill 42.43. Fiftly, If goods be gi- 

ven to defraud Creditors, in ſnch a caſe as-the gift bee not a- 

voidable by the Statutes, poſſibly the Party may be relieved 

here, 16 Ed.4.y. Sixtly, If a Debtor will colude with ſom of Fraud upon 
his friends to deceive his Creditors, and his friends break their Fraud. 

truſt with him, it ſeems this court will not give relief in this 

caſe, fallere fallentem non eft fram ; And yer ſomtimes the 

Couit in this caſe hath ordered the goods, ſo conveyed by 

fraud to the- Creditors, Caryes Rep. 13.7. Seventhly, If a 

Copy of court-Roll bee indireftly entred, the Party wronged 

may have relief here,and albeit the Homage find the copy true, 
yet this will not kinder relief, Cares Rep.55. If one ſell Land, 

and before the Aſſurance made, convey it to another that 

knoweth of the tale, it will bee holpen here. So if hee convey 
it to another that hath notice, Caryes Rep. $2, So if hee con- 

vey it to any of his children, Tothil. 107. br 

_ If two Executors bee, and one of them releaſe rhe Debts t1;on falthnod 
(as he may) and there -be not cnough beſides to perform the in tetlowthip. 
Willzin this caſe the other Executor may fue him in Chancery; ,. Sect. 20, 
and if there be covin between him and the Dcbtor, the Sub. **e 
pa may bo had againſt them both,4q H.7.4.Cromp.7ar, 106. 

11 E4.4-2. And if one be bound to two in an Obligation, to yg. 

the uſe of one of the two only, and the other releaſe the Debt 

(as he may by Law)he to whoſe uſe it is, may have reliefe here, 

and againft - Ho both if the Debtor were privy to it, 7 H. 7. 

11. If two have any comodity of Land or Goods together as ju;ntenancs; 
Jointenants, or the like, and one of them take, or ſell all from | 
the other : in this caſe, if it be in caſe where he hath no remedy 

by Law, as in ſome caſes of Merchants that are Partners, and 
in ſome others ; the party grieved may have remedy here, D. 

& S$t.12.175.Cromp.7#7.49. And yet in Caryes Rep, 21.it is 

ſaid, That if one Jointenant take all the profits, the other 
_ ſhall have no remedie, except there bee an agreement or pro- 
mile' of account. If two Copartners or Jointenants joyn in 

Hhh * -—" "Rn 
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a 9. Impedit, and the one of them plead covinouſly , this 
Court will compell him to joyn with the other in the Plea or 
Prefentment. So if Lands bee given ſeverally, by one Deed to 
two men ; hee which hath the Deed, ſhall bee compelled to- 
ſhew it for the defence of the otherstitle, 9 £4.4. 41. Caryes 
Exccutor', Rep, 15.” One Executor fued another, ſuppoſing that divers 
Goods wete keft with them, to bee delivered to children at 
their full age ; And the truſt and charge being joynt which 
may ſurvive, hee Cefires they may- give Bond oneto the other, 
that they, orif they dyc,their Executors (ſhall pay the Children 
their portions wheh they core of age ; and it was thought fir 
to bee decreed, Caryes Rep, 79, Two are made Executors to 
the uſe of Children ; one of them pers the Eſtate into his. 

hands, makes a Teſtament, and gives in Legacies as much as- 

chis and all the reſt of his Eſtate, and dyes ; his Executor was 
ordered here'firſt of all, out of all the eſtate to ſatisfie this E- 

Rare of the firſt Teſtator, Wray ch. Fuſtice caſe, Caryes Rep. 

86. $7. x | 

To have Pro» In fowe caſes where an injury is done to me, the which is 

hibition ro Kop continued and increaſed, I may ſtay it here by a prohibition ;: 
on _ )J- ay ih cafe of ſome walte, by cattmg down of Woods, or 
Wittc,  plouſhing ripof grounds; wherein take theſe things.” Firſt, 
A Prohibition was granted here to ſtay the ploughing of an- 
cient Paſtures by the Tenant thereof, Torhill 52. Secondly, 
The Leflec of an Eſtate diſpuniſhable of waſte, was here pro- 
hibited to deſtroy the houſes, Morgans caſe, Torbill 92, At 
Lexfe withour #nother timetodoe waſte in Woods and'Houſes, Kings cafe, 
impeachment 4 Car, Terhil'82. And 'theLefiree of ſuch a Tenant was here 
of Waſtc, forbidden 'to'doe waſte, 11 Jac, Torhill $2. And a Biſhop- 
made a Leaſe before 1 2. Z/iz.” without impeachmene of 
waſte, which was confirmed by the Deane and Chapter. And 
the Lefſte car Timber, & it being movedhere;the Lord Keeper 
faid, Becaiife'the Biſhop was puniſhable for waſte, (therefore 
hee wouldforbid it;otherwiſe/nbt': buthee Uid nor forbid the 
'faſe 'of what was'cur, Try, 6 Car. the Biſhop of Sarum: 
- Timber, cafe. Thirdly, Lefſee for'life, the remainder for life, the re- 
Mmainder -in 'Fee ard the firſt Lelſee for life doe'walte ; if this 
caſe, albeit'hee in. remainder in Fee hath mo'remedy == 
; m- 
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Common-Law ; yet hee ſhall have a Pcohibition to reſtrain 
him from doing more walte, Cromp. Jar. 48.49, Caryes Rep. 
20, 26, Tenant in tayl after poſſibilicy of iſſue extinct, ſhall 
not bee reſtrained, D, & $:.4.2.*ch.3. Fourthly, Birch Trees 
in ſome Countries agreed to bee Timber-Trees, and here for- 
biden to bee cut down, 8 Fac. Torihill'86, 'Fifthly, If the 
Leflee of a Copyholder digg Gravell, or cut Trees, or the like, 
which is not waſte in the Copyholder ; yet hee may bee re- 
ſtrained, Caryes Rep. 63. Sixthly, Two houſes adjoyning be- 
ing upheld by one main wall, landing upon the Frechold of 
cither party, and one of them hath neceſſary Rooms ſtanding 
upon the others Kitchen, and hee went about'to pull down his 
under Rooms, which would bee the ruine of the uper Rooms ; 
an Injunction was granted to ſtay it till examination of the 
matter, Caryes Rep. 90. 

This Court doth order incloſures of Common grounds 
when it is for common good ; wherein take theſe caſes. Firlt, 
It hath ordered Colledges and the Parſon of a Church ito a- 
gree hereunto, Torhill, Secondly,Becauſe lands havebeen in- 
cloſed thirty years together by conſent of molt of the Pariſh ; 
it was ordered fo to continue, Pigots caſe, 4 Fac. And yetin 
2 Car. in Tygrams caſe, the Court would not binde a man 
that did not agree toit. Thirdly; 1. 22 Fac. Triggs caſe, The 
Court would not Decree an incfolure; becauſe it was a De- 
population, and the Plaintiff refuted to give the Defendant 
amends for his Common. Fourthly, If any prejudice bee to 
the High- wayes, or any converſion of Tillage into Paſture, or 
ſuch like publique prejudice by the incloſure ; this Court will 
not order it, Tothill 1094 110.'111. Fifthly, The Defendant 
once agreeing, after diſagreed, was ordered to ſtand to his 
firſt agreement, Foxes caſe, 13 Car, 


About an in» 
cloſure, 


Sch. 22, 


A Releaſe was pretended to bee loft, andit was depoſed it Deeds how to 
had been ſeen ; but this not allowed for truth unleſs he would ©* proved here, 


ſwear that hee had ſeen it ſealed and delivered : it is not ſuffi- 
cient to fay, hee ſaw it after it wasa Deed, And no Deedis to 
bee allowed here, unleſs it bee produced, or the Execution 


thereof proved, Caryes Rep. 31. 


h 2 was 


A. Bill was brought againſt .———_ to the Father, who Accomp. 
X H Gn 


Set. 23, 


42.4 


of Chancery. 


Award. 


was Guardian in Soccag* for the profits of the land which he 
had received of his Wives Childs Land, and the Plaintiff did 
aver they had Aſſets, and the Defendants demurred, becauſe 
they were not privy to the Account, but were ordered to an- 
fwer,Caryes Rep.54.The Suit was for certain Rents,Fines,and 
Woodſales, received by: the Defendants Teſtator during the 


Plaintiffs minority, and it appeared, that if the Plaintiff had 


made good proof he had been rekeved : A commiſſion was 
therefore awarded by conſent, Caryes Rep. 114. And yet in 
the caſe of Fleetwood 21 Eliz.TIt was ordered, That if the Plain. 
tiff did charge the Defendant by the-Bill; for the Iſſues and 
Profits meerly by way of Account, then that the Defendants 
ſhould not anſwer :. but if they were charged by way of pro- 
miſe ; then that they ſhould anſwer, Carer Rep. 114. But it 
ſeems the praQice is otherwiſe. This Court regularly witl 
not. make a void Award good : But ſome uſe it will make of 
it: for evidence and advice , eſpecially when an Award is 
finall and reaſonable asto all the matters in differenge be- 
rween them : and ſometimes it will decree the very things 
themſelves contain:d in the Award ; and then eſpecially when 
the parties hands are to it, ſhewing their agreemenr-to ir, 


. Tothill 16, And therefore a Suit being: for Land:about a cu- 


ſtome, and both parties agreeing that the Judges of Afize 
had made. an Award in it ; it was decreed that both parties 
ſhould perform ic,and that either party ſhall have InjunRions 
one againſt the other, Barters.caſe 2 Eliz. Caryes Rep.47. and 
in 19 Eljz. The Plaintiff ſued to have an Award made by cer. 
tain Arbitrators indifferently choſen to be performed ; for 
performance whereof both parties: were bound one to other : 
Oae part whereof was, That if any difference ſhould after a- 


- fiſe, the ſame Arbitrators ſhould end it ; and the Court or- 
_ dered the Bill ſhould be retained, Barker: caſe, Carjes Rep.5 7. 


And 19 Eliz.there was 4 Suit to havean Award in writing 
made by the Lotd ch. Jultice,and under his hand,and the hands 
; of the parties decreed ;. and the party was called by Proceſſe 

to ſhew why it ſhould not be ſo, Yakefields caſe, Cares Rep. 

64.And where an Award is good, there this Court will order 
the performance of it, and grant InjuaCtion as occaſion ſhall 
| g | | bee 
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be to ſtay Suits againſt the meaning thereof, CaryeeRepa 06. 


A Suit was brought here, and becauſe it was for fix pounds ttader yatue, 


only, it was diſmiſled, Marbers caſe, 21 Eliz Caryes Rep.$3. 
Another in the ſame year being for five pounds for Fiſh, was 


diſmiſſed, Richards caſe, Caryes Rep. 100. So anotherbeing 


for = Rent of ten ſhillings by the year only, was diſmiſſed, 
Knightons caſe, 21 Eliz. Caryes Rep. 80. So alſo another the 
fame year was diſmiſſed, becauſe the land ſued for was not 
worth fourty ſhillings a year, ToWnlyes caſe, Caryes Rep. 74. 
So another was diſcharged the fame year, becaule it appeared 
to bee for nothing but a liberty to dry cloaths upon a paroll- 
agreement only, Hambyes caſe, Caryes. Rep. 76. And inthat 
year alſo was another Suit in this Court for a Hawke and cer- 
tain evidences ſuppoſed to bee in the hands of the Defendaar, 
and the Court obſerving that the evidences were put in for a 
colour only, diſmifled it, Glaſiers caſe, Cares Rep. 82. And 
yet if it be under value and for the poor of a Pariſh, the Court 
will hear it, Caryes Rep. 103. "This Court wilt not order, That 
the Survivorſhip of Jointenants ſhall not hold place according 


toLaw.” And yet two Jointenants were, and one of them did j.inrenznes, 


promiſe the other upon his death-bed, not to take advantage 
of the Survivor, but to ſuffer it to goe to the p__—_ of the 
others Debts, and thereupon hee deviſed part of it to pay his 
Debts ; and this was decreed, and that the Survivor ſhould 
make the Eſtate accordingly, Springs caſe, 21 Eliz. Caryes 
Rep.81, And in Mich.7 Car. two joynt-Purchaſors-were, and 
one of them Deviſed his part for payment of his Debts, and ic 
was ordered here, Mathers caſe,Tothill 79, But if two Join. 
tenants bee, and they cannot agree upon the preſentment to a 
Church, but ſaffer a lapſe ; there is no _—_ here, D. &5 $2. 
. L.2.ch.33. Two Jointenants, Siſters, of a leale for years, they 
marry, one of th:m dyeth, the other claimeth the whole by 
_ Survivorſhip ; and the husband of her that is dead ſued here, 
and pretended, that there was ſome ſecrer AR done in her 
life by which the Jointure was ſevered, but the Court would 
not order the Dcfendantto anſwer it, Caryes Rep.g. 


If one have my monie, and I perceive him going out of the ye exeas 
Land, I may by Suit ſtay him.here till hee have given me ſecu- 1 egno. 


h 3 rity 
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Treſpaſle. 


Ux Courtchie. 
Sea. 24- 


To cut down 
Trees, 


co the Lefſor ; and in this caſe the Chancery doth uſually help 


rity ro pay me, upon the Statute of 5 R, 2» ch. 2, Cromp. Pur. 


64. Tothill 136.+ 4 

This Court doth not give Remedy in ctiminall things,nor in 
caſe of miſdemeanor, as for Perjury,Forgery, or the like : and 
yet for miſdeameanors done in this Court, it will give Relief, 
and puniſh the offenders, as in caſe of Perjury in this Court, 
miſ-carriage ofa Commiſſioner in examination of witneſſes, 
or any praQtice here by a Suit, examination of witneſfles or 0- 
therwile, Cogn Rep. 56.63.68.72.75-90.99.56.6$, 

Alſo Relief lyeth here in divers other caſes, As 


Treble damage . If I be Leflce for life or yeeres, and a ſtranger doe waſte, a> 


gainſt my will, whereby I am liable to a Suit and loſle of 
treble damages therein, and I bring my aRion of Treſpaſſe 
and recover treble damages againſt him, as I may, and after 
it hapneth that hee in Reverſion, before hee ſueth mee, diecth, 
ſo that now the Aftion againſt mee is gone ; in this caſe the 
Treſpaſſor ſhall have: Relief here, to have again his treble da- 
mages, D.& Sr.34-Cromp. Fur. 49. Caryes Rep.2, If Tenant 
for life, or in the right of his wife, forfeit iſſues which come 
upon the Land after his death z the: owner of the Land it 
feeins will not be relieved here in Equity, for this is for. ad- 
vancement of execution of Juſtice, D. & Sr. 38. Cromp. 7or. 
49. So, if one iued for Land here, and:it appeared the De- 
fendant had been in poſleſſion a hundred yeer, atid it was diſ- 
miſled, Caryes Rep.110, | _— 

A man married a co- Heir, and had children by her that ars 
dead, and hee fued here tobee Tenant by the courteſie, the 
land being conveyd to them and their Heirs joyntly, and the 
Court refuſed to Decree it here, Cowles raſe, 20. Fac. So 
the continued poſſeſſion of the Baſtard ergne ſhall prevaile in 
Conſcience as well as in Law, againſt the mwlier puiſne, D. &- 
St. 154+. Caryes Rep. 5. So, if one have waged his Law 
to my Aion of Debt againſt him, though never (o falſly, 
I can have no remedie in this Court. A Leaſe is made of a 
Houſe and Wood, wherein it is covenanted that the Leſleg 
ſhall have Houſe-boot and Fire-boot, by which is underſtood 
that he is not to have any other purpoſe, but that they belong 


him 
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him to it, leaving ſufficient for the Lefor, Cares Rep.18. "TX 
One Poo/e was bound to C a Merchant, in a Statute ; after Upon an En- 
B lent Poole five hundred pound to buy a Mannor, the which gag<ment. 
hee did with this monie ; and within four dayes after the Pur- 
chaſe, made it over to B, for the ſecurity of his 500.1. After 
 C \lued Execution of the Statute, and had the Mannor in Exe- 
cution : B ſued here to bee reljeved in Equity, but was denied, 
Cromp.7ur. 63. 
If one was ſeized of Copyhold land in Fee, and had two Copyholders. 
——_ by two venters ; the daughters entred and took the ?2*/'o ſmoris 
pro 


firs divers years together, without doing Fealcies or pay- 17.7 ©*hot- 


ing Fine, or any admittance by the Court, and the cldelt dyerh 

without iſſue : but ic was here decreed, upon this poſleſlion, 

that the collaterall Heirs of the eldeſt, and not the ſiſter of the 

half blood (ſhould havethe lang, and ic was faid, that the poſ- 

ſeflion was Sciſin ſufficient without admittance, to make the 

Heir inheritable, Dyer 292.-Cromp.7ar- 53» The Capyholder 

had a daughter by one woman, and a ſonne by another wo- 

man, and hee dyed, his fonne within age, who by the Lord was Poſe flion of 
committed to the Mother, who entred; and then the ſonne tc Mother for 
dyed before his admittance, by paying Five or Fealty, and the oaks — Hh 
daughter ſned in Chancery to' bee admitted, but was denicd ; 

for it was ſaid, The Mothers poſſeſſion was bis poſicflion, 

Dyer 242. A man may at this Court xecover damages for the Damagcs. 
profits of his land kept away, in ſome ſpeciall caſes, and for 

ploughing up his grounds, -cutting down his Trees, and other 

waltes, in many caſes where none may bee recovered by Law, 

Tothill 6.5.1.5.2. But where.one hath right or title to land, for 

which hee can recover no damagesfor the mcane occupation. 

thereof, albeit hee may recover-the land there ; regularly, no- 

remedie can bee had here, D. & $1.4 1. ch. 19. 

If the collaterall Anceſtor of the Deviſce doe.releaſe to the Releaſe with 
Diſleifor, by his procurement,and:die ; this warrantic will bar, Dee. bar 
albeit they know right- 80. bee inthe Dillciſee, and intend to * ©. pe 
barr it, and.this.js:remedile6, Crowmp. Far. 55. D.& Ss. 154. ; 

Wnd if Thave two.ſonnes, and the eldeſt goe beyond Sca, and 

is ſuppoſed to bee dead, and Idie, and the youngerbrother 

entreth, and alieneth the land with warrantic, and die with- 
x | out 
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Waies, 
Commons. 


Cuſtomes. 
Sec, 26. 
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out iflue of his bodie, leaving no Aﬀers to his elder brother, 
who is his Heir, and hee doe after neturn, hee ſhall haveno 
remedie here, hee is barred in Law and Equity, D. &- Se. chap. 
39. Little. Seft.,704.705.707.' | 
If one hold my land by covenant, and doe make waſte in it, 
I may bee relieved againſt him here, 7ochil 183. If there bee 
two yoluntarie Deeds,ufually the Court doth Decree the firſt; 
but if the laſt bee for payment of Debts, it doth Decree that 
Dcede, Tothill 54. One ſold a piece of ground wherein was a 
high-way, and did not except it ; but it was ordered hereto 
continue as before, Nowels caſe, 2.3 Car. Woottens caſe 
10 Car. Tethill 50, The contents ofa Mannor being inque- 
ſtion, it was referred to a Jury to finde as it had gone by uſua!l 
reputation ſixtie years paſt, Caryes Rep.-24. - Parcell or not 
parcell was Decreed here, and theLand lying intermixt and 
not to be diſtinguiſhed, Ocdered to bee ſet ont,notwithſtand- 
ing the Defendant under the generall words ofhis Deed, had 


long enjoyed it; Dean of FPindſors caſe. 


Every Eſtoppell in Law, is not an Eſtoppell in Conſcience. 
For, If a lawfull Heir and her fiſter, a Baſtard, had ſued out li- 
very together, the lawfull-Heir mighe have had remedie here, 
D.& St. 34. In theſe and ſach other like caſes, where no or- 
dinary remedie is given by the Common Lay, relief may bee 
had here, and no whereelſc, by way of Bill and Anſwer : but 
4n caſes where there is an ordinary and cleer remedie for any 
4njury by the Common Law, this Court will not meddle with 
it, 39 H.6.26.7 H-7.11. as in diversof thecafes before. And 
therefore in caſes of titles of Commons, Wayes; orupon Cu- 
Komes, Preſcriptions, orthe like, no relief is to bee had here. 
And yet in #entworths caſe, 2 Eliz. a fold, courſe, or com- 
mon of Paſture, was Necreed, Cares Rep, 46. Alſo in this 
"Court one ſued for common of Turberic and Paſture, and the 
Defendant Demurred and was over-ruled, Cares Rep. 64. 
Alſo in this Court one may ſet out or aſcertain a Common, or 
ſet out the bounds of a way, 'Caryes Rep. 83. Tothill 48. 49. 
A Bill allowed for a Title of Common, to examine Wirnefles, 
and upon Publication to goe to Law, 39 Elie. T hrockmortons 


- Faſe ; Nor can one fac in this:.Court for Debt upon a Bond or 


Bill, 


tat. 
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Bill; Treſpaſs, Slander, or the like, or to avoid a fraudulene 
Deed made todeceive Purchaſors or Creditors ; nor ſue to 
prevent a womin of her Dowre, becauſe her husband was de 
on ſane memoric at the time of the marriage, for in theſe caſes 
the Common Law giveth remedie : Nor to have the penalty 
upon a paenall Statute, by way of information, 39 Eliz. Cow- 
ards caſe, Tothill 18. Cares Rep. 57. And yet ſorhe ciccum- 
ſtances, as lack of witnefles, or the like, may make theſe caſes 
fit for the Chancery,T othilt 10. 39 H.6.26. 7 H.7.11;Cromp. 
Par. 65.44.Tothil 189. And this Court hath ſometimes De- 
creed theſe things, as 6 El;z, there was a Decree that the Te- 
nant ſhould pay his Rent, and doc his ſervice, and the Arrears 
thereof, Caryes Rep.s 2. 

- Andin caſes tending to overthrow a Maxime or fundamen- 
tall point of the Common Law ; this Court is tender and will 

-nob cafily admit any Suit init : And therefore if a man de no To avoid + 

ſane memorie make a Deed, hee himſelf (hall not.bee received man ownDeed 

here to avoid his own Deed, Coo.4.127, And yet a man may | 
have relief here againſt his own Deed, bee it Fine, Feoffment, 
Releaſe or otherwiſe, in caſe where it was unduly procured by 
practice, fraud or forcs, -or without any conſideration at all, 

Tothill 42. 43 :Cremp;Jur. 53. Dyer 169. ſte ſet. 8.. before, 

Fothill 170. 171. 78. ' If a man doe a perſonall wrong, and 4s perſo- 

dye, the party wronged.is remedileſs both in Law and Equity, ”*/*: 

C00.4-127. And hence'it is that if my goods be ſold in a Mar- Sale of goods 

ket overt, and the propertie altered, I (hall have no remedie i a Marker. 

rin<quitic,.D. &- St, 40. 7-H.7.12. If a woman levie a Fine Fine by a feme 

-with fear, and by a kind of compulſion, and fo is.barred ; (hee Coverr. 

' -hathno remedie in Law or Conſcience, D. &- St. 5. : 


no more than in Law, D. &- St. /.2.ch.3. If a man have a wife T,,,,,, by OR 
an inhererrix, and her father dyeth, and hee maketh all the Counc6ic, 


can 
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Heir, 


Huband and 


Wife. 


Fxecutors, * 


SeR. 38. 


Fine. 


Recovery. 


can doe it : in this caſe hee cannot be Tenantby the Conrteſie, 
but for this he is remedilefle in Law and Equity both, D.c Se. 
L.2.ch.15. If a father leave his fon and Heir agreat Debt, and 
Aſſets in Land to pay it;he cannot avoid it in Law nor Equity, 
D.e+ $t1.4.2:49. And if a man tnake a Leaſe of Eand to a man 
and his wife, readring a greater Rent than the Land is worth, 
and the husband dye ; the wife may chooſe whether ſhee. will 
meddle with the Land, So if ir come to Executors they may 
refuſe it if they have not Aﬀets beſides ; and this Court will 
not compell them to occupie the Land and pay theRent, D. 
& $:.121.122, And yet in ſome of the caſes of this nature, 
ſometimes ſome circumſtances make it properly cxaminable- 
in this Court. > 28 | 
So alſo A is = _ eending => _—_— = of Parlia- 
ment made for t ique good and generall Repoſe of the 
People : in theſe caſes this Court will not eafily admit of a 
complaint-: And henceit is that regularly it dothinor give.re- 
lief to a man that is barred by a Fine wich Proclamation, and 
noclaim-or common recovery,D. & Se. 40. 155. 33. So that 
3 woman that was'a femwe Covert when the levyed the Fine, 
cannot comehere and ſay ſhedid it for fear, D. & Se. 155. 
Ceres Rep. 5.And inthis caſt alſo the caſe may be fir for E- 
quity in ſome caſes,as of a Fine levyed by an Infant, or the like. 
A Deviſe was of the Heirs third part of Lands in capice,and 
the Court Decreed it againſt the Heir : But ir was a 
reverſed as an erroneous Decree for the cauſtaforeſaid, the 
caſe appearing inthe Decree it ſelf, Paſch.. 16 Fac. Sir Henry 
Refwells eaſe. And in the cafes of this nature alſo there doe 
fall out ſome circumſtances alſo which make them fir to bee 
examinable in Equity, and in ſuch caſcs they are received here : 
And therefore where an-A& of Parliament bath been taken 
one way'for atime, and after is taken-another way ; reliefe 
may bee in Equity for caſes arifing before the alceration. 
And in all theſe when a Plaintiff doth exhibite a Bill tending: 
ro any ſuch purpoſe as before, if itappear to bee ſo in the Bill 
exhibited ; the Defendant way demurr to it and caft it out 
of Conrt by diffmiſſion : if it appear to bee ſo in the end 


efthe-caſe when it comes totryall, then the Court will caſt ic 


ou 
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ont. And if in the inter-pleading by Bill and Anſwer, they 
fall upon an ifluein Law, as Will or no Will, or the like the 
Court doth uſually fend it to Law to bee tryed. 

In the Courts of the Common Law the Judges thereof doe The manner & 
proceed Secundum poteſtatem ordinariam : But in this Court method of pro. 
the Judges doe proceed Secundum poteſtatems abfalntarm, And _ in Suirs 
yet in this Court there is a two-fold Power : Firſt, Ordinarie, tn yo —_ 
which is in caſes of Traverſe, Recognizances, : Partition, Scire Court, 
facias, to repeal Patents, Extents, and the like ; in all which 
they are to proceed according to the Rules of the Common 
Law : and ſo it is a Court of Record and Law. Secondly, 

They have another Power that is more arbitrary and unlimit- 

ed ; and this is uſed by Bill and Anſwer : And in theexerciſe 

of this laſt Power, the common method and proceſs is, firſt of 

all, to call the Defendant in by a Swbpera, which is the firlt 

Wrie, and is to require the Defendants appearance in this 

Courtby a day, and under a pain, to make anſwer eo the com- 

_ che Plaintiff, this is called a Swbpane adreſponden- _ _ 
ere are divers other S»ybpenaes ſerving for other uſes and 

ends ; asa Subpera for colts, a Subpena tohear Judgement, - 

to- make a better Anſwer, a Suwbpena torejoyn, a Subpena 

Dacens tecum for writings, Subpena to witneſſes, to teſtifie in 

this or in ſome other Courts, Caryes Rep.61.53.113. 

Astouching the firſt of them, theſe things are to/be known. 
Firſt, This Sybpa&a may bee now had before the Bill be put in ; 
but it was oder heretofore. . Secondly, This muſt bee 
carefully looked to; for if there bee any miſtake in the body 
of the Writ, it may prejudice the Plaintiff, and the Defendant 
may take advantage of it;otherwiſe it is of a miſtake in the La- 
.- bell only. Thirdly, This Writ maybee retornable upon the 
common dayes of Retorn, as Oft abzs Hillaris, ee. or it may 
bee upon a day certain, after the yſuall Retorn, or after the 
great-Feaſt, from whence the Retorn hath his 'name. 
Fourthly, This word Proxim. muſt bee added where cauſere- 
quireth ; as if the great Feaſt bee to-come, then ir muſt bee 
Proxim. ſutar. in unum menſem : If the Feaſt bee palt, then it 
mult bee a dic paſche in unum menſens proxim. futur. and lo 
& | I t1 2 9 
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ro other Retorns before or after the Feaſt dayes. | Fifthly, If 
one have cauſe to ſae a woman that hath a husband ; the Sab- 
pa mult bee againſt them both, and may not bee againſt her 
alone, but in ſome ſpeciall caſes ; as where hee is beyond Sea, 
not to bee found; or the like, . Sixthly, If a fingle woman take 
out 2 Subpteye in her maiden-name, and before ſerving of it 
bee married ;/naw ſhee cannot execute this Subpena, and if 
ſhee doe, the Defendant will have coſts: of her. Seventhly, 
The Plaintiff mult ſee his Subpena bee true, and not counter- 
feit ; for if ſo, the Defendant need not appear to it ; and be- 
ſides, if hee follow'it, hee may: have him puniſhed that ſerved 
it, if hee knew it to bee falſe. Eighthly, If the Defendant doe 
confeſs the having of Writings that doe belong to the Plain- 
tiff , the Plaifftiff of courſe may havea Subpena, Dacens te- 
cum. But if the Defendant by his Anſwer deny them, or make 
title to them, this Subpera is not grantable ; nor is there any 
contempt, albeit hee doe not bring them in, nor ſhew cauſe of 
his refuſall, Caryes Rep.98. 36.65. 64. Collettions of Chancery 
Orders 1649. Weſt. Symb. Attorneys Academy, Cromp. Fur. 
\ Tothill. ; | 
Serving itz, AS to the ferving of a Subpara, theſe things are to bee 
when, and how known. Firſt, The manner. of ſerving all Swbpayxacr is much 
OP done 11;ke. Secondly, The Subpana fey Sendnedens may bee ſerved 
5. 3% * thus. Firſt, Either by the Plaintitt or any other. . Secondly, 
On the {ame day on which it is retornable, before noon, and 
before the riſing of the Court ; and in this caſe the Defendant 
BY mult appear as ſoon as hee can, according to the diſtance of - 
place; and if in the mean while, the: Plaintiff get an Attach- 
ment againſt him, when hee appears hee may,by his oath of the 
truth of the caſe, take itoff. Thirdly, It muſt bee ſerved on 
th: right perſon otherwiſe it is a miſdemeanor in him that 
doth it : But ifhee ſerve another of the fame name unawares, 
itis no miſdemeanor ; for the party ſerved ſhall be relieved by 
his Plea. Fourthly, This S#bpzna mult be ferved on the perſon 
of the Defendant, or left at his houſe or uſuall place of Reſi- 
dence with one of the Family. More particularly thus : Ic be- 
ing ſcaled, muſt bee either delivered to the party himſelf thae 
s Defendant ; or (as is commonly keld) ic mult bee ſhowed 
| fs. 
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to him and a' Billet or Label! thereof, or a Note of the day of 
appearance therein delivered to him; For to ſhew the Writ to 
the party,and not leave a note of the day of appearance or La- 
bell, is not # good ſerving : And yet ſome think to ſhew the 
Defendant the Writ, and to teli hin what is in ir; or to let the 
Defendant read it, is a good ſerving without leaving a Billet of 
it : Bur it is not good truſting to this; For one Xeads caſe was 
this ; The Plaintiff ſhewed the Defendant a Subpana, but held 
it in his hand, and ſaid it was againſt him ; but would not lee 
him have, or ſee it, or tell him what it was, or give him any 
Note of it, or of his day of appearance, albeit hee defired it * 
And after hee ſhewed it him again and the Labell ; but in ſuch 
ſort as hee could not ſee the retorn ; and an Attachement was 
ſent for the Plaintift for this as a miſdemeanor. But if the 
Defendant refulc to ſee, or receive it, this notwithſtanding is 
2 good ſerving ; orthe Writ it ſelf muſt bee left at the parties 
nfaall place 'of dwelling: or abode, with one of that family, 
wife, child, ſervant, or ſome other that lives there, to bee deli- 
vered to him. Some ſay it is ſufficient to leave « Labell of the 
Writ or note of the day of appearance with one of the family, 
without the Writ: bur it is not good to-trult to this ; for F 
take it the praice is otherwiſe. Som fay itis a good ſerving to 
leave the Writ hanging upon the door of the houſe where the 
party doth dwell, or uſually reſide or refort unto ; and ſoit is 
doubtleſs if hee afterwards have it in his hand, or he were then 
in the houſe at the time, or by common preſumption had no- 
rice of it ; but otherwiſe it is not good to truſtto'it. Andyec 
perhaps ſuch a ſleighe: ſerving of a Subpera as before, may bee 
admitted to bee good enough to give the Defendant coſts a- 
geainſt the Plaintiff, if in caſe the. Defendant appear upon ir,ard 
no Bill bee put in. And ſo it hath been to ſhew the Writ only, 
co ſerve it in the Plaintiffs name and at his Suit, not delivering 
Writ, Labell or Note,'or day of appearance,only faying it was 
to appear the firft dey'of the Tearm, or leave a Billet in-paper 
only, to command one to appar in Chancery in the _ 
name 17. November without (hewing him the Procels, 
being demanded, or the like. Fifthly, In ſome ſpeciall caſes, 


as where the: Defendant is-beyond Sea, or hath no place of 
Lii. 3 reſidence 
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Coſts. 


Commirmentr. 


_ refidence by order of the Court perhaps fome orher way of 


ſerving it-may bee admitted ; as a Swhpera endum ju- 
dicizzm was directed to bee given to his Cleark, Sixthly, If a 
Subpena bee againſt husband and wife, end the husband alone 
is ſerved, and hath notice that it is againſt him and his wife ; it 
ſeems this is a go0d ſerving of them both : And I take it, this 
is the practice, and that hereupon an- attachement may 


| bee had agaialt the wife only, or both of them : See for theſe 


things eAttornies Acad. Colletion of Orders, Caryes Rep. 85. 
109-110.106.103.101.100.96.94.88, 89.91. 92.83.80.78. 
75+69.68,64 65-41.56.5 $.59.50.61. 


Afidavi : of . | _ 
the firkias y _ to Aſfidavic of the ſerving ofa $ ubpana, take theſc 


: things. | 
h how it muſt — To. Affidavit of the ſerving muſt bee madeas the ſerving 


was ; For,if the Affiiaevit made doe not prove agood ſerving, 
2s before, no Attachement can bee had upon it ; therefore hee 
muſt fear, that either hee did ſerve his perſon or houſe, in 
ſuch ſore as before : But ifFhee can ſwear that hee ſaw another 
fo ſerve it, or:that the partic confeſſed hee was ſerved with ie, 
or ſerved 'with a Subponaat the Plaintiffs Suit, or that he had 
the W-rit in tis hand, did read it, or ths like, this will bee ſuf- 


ficient co maintain the Attachement. 


. -Beforea poſitive andcertain Afþaavitbe .made of the time; 
place, and:\manner of ſerving, and- the retorn of the Writ,:no 
Clerk-muſt dare ro-make ont an Attachement againſt the De. 
fendaat for not appearing : But a more ſleight Afidavir will 
ſerve the Defendant for him to have coſts againſt the Plaintiff, 
in ca(e there bee no Bill-put in, in time ; and therefore it hath 
been Ordered, That upon an Affidevir,that the Plaintiff ſhew. 
ed the Writ only, or that another ſerved. it in his name, and at 


| his Suit, not leaving the Writ, Labell, ora Note of the day of 


2ppearance, or that hee left a Billet of paper only; or that the 
Plaintiff commanded the Defendant in the Kings name to ap- 
pear fuchra day, or the like, ſhould bee good cnough, for the 
Defendant appearing, if hee finde no Bill in, to havecoſts. 

If any man ſerved with a Subpera doe in word or Deed 
fleight or contemn.it, or abuſe him that doth ſerve it ; upon 
oath madechercofiheerwill bee committed to the Fleet, See a 

| A 
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all theſe things in the Attorneys Acaarmy, 4.Colletion of Orders 
of Chancery, Cromp.7uriſd. Caryes Rep.110.91.92.81,80,78; 
7247 647447547 3:69+38.52:53.59- 


If the Party-required to come in by the Aoqpans doe not Auachment. 


appear, or appearing doth not Anſwer, or doth not Anſwer 
fufficiently ; an Attachment ſhall goe forth of courle againſt 
him, to arcelt his body : But this Wiric doth lie in divers other 
caſes, as where one abuleth him that doth ſerve a Subpaxa,re- 
fuſeth to pay coſts,or to obey a-Decree or Order of the Court, 
where.one doth miſ-demeane himſelf in the ſerving of a. S«b- 
p@:4,not letting the partic ſee it, &&c. where a witnelle refulerh 
£0 appear in the Court or Countrey. to be-examined,; where. a 
Commiſfioner doth miſdemean himſelf in the execution of 
the Commiſſion and in divers other caſes, Cares Rep. 53:72. 
59-96.103.104.113.38.61.92.58.80.8%, _ 
_ As touching the Attackement inthe. firſt caſe, theſe things 
areto beknown. Firſt, This Writ cannot be. ducly had. buc 
where there is firſt a Syubpera duly had and, ſerved : for if the 
S«bpena be counterfeit, or if true apd not duely-ferved ;. this - 
Writ isunduely obteined,. and the Defendaatarreſted by ir 
upon diſclofing the matter to the Court,will. be diſcharged 
thereof. Secondly,what ſerving of the Subpana and Afidavis 
made thereof, will be ſufficient to- warrant the Attachment, 
See Sef.31. Thirdly, If the Defendane doe appear, and doe 
not. Anſwer, in the time givea him to! put in his Anſwer, or 
'if no day be ſet by Rule, then if he anſwer not during the 
Term, nor ſhew cauſe.to the Court, to excule his delay, then 
this Writ ſhall goe out. againſt him, . Fourthly, No Ateache- 
ment can be had for not appearing tull the Bill be. put in; and 
the day of the Retnra of the Subpams be paſt. Fifrhly, No 
clerk may iſſue out this Writ for not appearing, but upon a 
poſitive andcertain Affidavit of the day and place of ſerving 
the Subpara, and the time of the. Returne thereof, whereby: 
it may appear, if it be in Zoydomor within twenty miles of it, 
he was ſerved four daies, excluding the day of ſerving, andif 
upon twcnty miles then eight dayes before the Atcachment 
entred. Sixthly, If a Subpana be againſt husband and wife, 
andthe husband alone is (erved with it ; and th” and 
| anſwer, 
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anſwere, but ſhee dothnor;; it ſeemes in this caſe the courſe 
is to take an Attachmenr againſt the husband and wife, or the 
wife alone, as the Plaintif pleateth. Seventhly; When hee 
cores in, or is brought in upon this Writ, hee is to be com- 
mitted to the Fleete for a time. Eighthly, This Proceſle, and 
all other Proceſſes of contempt;mult bee ſued out in the coun- 
ty in which the Party is reſident, unleſfe it bee in-and abont 
London, and if it be otherwiſe, the Party will bee diſcharged 
of the Proceſs, and have coſts to be taxed of conrſe by the fix- 
clearks. Ninthly, If this or any other Proceſs ' of contempt be 
unduly gotten, the court being informed hereof will diſcharge 
Ir. Tenthly, An Attachment ily gotten, for not appearing, 
may not be diſcharged till the Defendant have firſt paid 20. s. 
coſts, if the ſerving of the Subpena were upon his-perſon , 0- 
therwiſe 19. s. and every ſucceeding Proceſs double fo much, 
and upon payment hereof he is to be diſcharged of courſe. E- 
leventhly, no Attachment cat be had-againſt a dumb and ſenſ- 
Tefſe man; nor any other Proceſs of contempt for not anſ{we- 
ring, without Order of the court, Colett;on of Chancery Or- 
ders,Cromp. Jmr. of Courts. Caryes Rep. 31.72.79.94.95.104. 
69.106.110:93. Tothilt 15. 

Twelfthly , for illuſtration of theſe Rules take theſe exam- 
ples. Firſt, The husband appeared and the wife not,an Attach- 
"ment wertt out againſt them both, Abells caſe, 19 Elix. Ca- 
yyes Rep.6F. So he alone appeared and put in a Demurrer, 
'1n both their names, without any excuſe for her ; Attachment 
went againſt both, Spicers caſe, Caryes Rep.39. Secondly, 
"The Defendant made Oath he could not anſwer without Gght 
of Evidences, and got time, and then put in a Demurrer, and 
this Writ went againſt him, Paſch, 21 Eliz. Farmers caſe. 
Thirdly, an Attachment went againſt an Infant, to make him 
chooſe his Guardian, Hill. 7 Car, Savills caſe, Fourthly,?ohn 
Cleg was ſerved with a Subpena, by the name of Roberr Cleg, 

and one made oath hee ſerved the Sybpzna on Robert Cleg, 8& 
hereuppon an Attachement went againſt 70h» Cleg, but being 
made appeare, hee was diſcharged, 20 Eliz. Caryes Rep. 
73. Fifthly, The Dcfendant made Oath the Plaintiffe 

(hewed him a S#%p#14 holding it in his hand, andaid it was 


againſt 


againſt him, bue would not let him have it or ſee it, ſo as hee 
might read it; nor would hee deliver him any note of the day 
of appearing, nor tell him the ſame ; and after hee came again 
tohim, and ſaid, Youdeſire to ſeethe Subpera,here it is ; and 
then ſhewed him.the Label); but fo as_hee could nor ſee the 
Retora': In' this caſe. the Defendant 2ppeared ,- and no 
Bill being in, bee had an' Artachement- againſt the Dlain- 
tiff for this miſdemeanor, leads caſe, 22 Eli. Caryes 


. If theparty required to appear by the Subpana and againſt Artachemen / 


whom this Writ of Attachement ifſueth, doe not appear upon with Procla» 


the Atcachement, and the Sheriff doe thereupon retorn (as he mr" | 


muſt) a Non eſt invents, then will goe forth againſt him a 
Proclamation of-:Rebellion z wherein are theſe things to bee 
known, Firſt, The party that ſueth out this Writ or any other 
Proceſs of contempr, mult doe bis endeavor-to petit executed, 
otherwiſe bec'is $o;loſe;the benefit of ic and pay coſts, Second- 
ly, All Attachements in Proceſs ſhall bee diſcharged upon the 
Defendants payment, -or tender to, and refuſall of, by the 
Plajntiffs Clerk of the ordinary colts of Court,and filing of his 
Plea, Anſwer, and Demurrer, as the caſe is, without any mo- 
tioniin Court; and-if the Plaintiff doe proſecute the contempt 
afterwards, 'the Defendant will bee diſcharged with colts, 
Thirdly, If the Sheriff doe not retorn an Attachment, a day 
will bee given ; and-if then hee doe it not, hee will bee amer- 
ced. : Fourthly, Tf the Sheriff make a falſe Recorn, the Court 
will Amerce him, as if hee retorn him Now'eſt invents when 
hee 'hath- been in- his company after the receipt of the Writ, 
Fifthly, If this Proceſs iſſue outunduly ; as for not Anſwering 
when a perfet Anſwer is put in, or the like, and the party bee 


taken upon it ; upon ſhewing the Caſe to the Court hee will * 


bee, diſcharged, Caryes Rep: 44. 77+, 78. Collettion-of Ord, 
Tothill 15. : - | . 


« 32s 


' If the party Warned, Attached, and Proclaimed, come not Commiſſion of 
in now, but ſtand out in contempt ; a Commiſſion of Rebel- Rebellion. 


- 


. to the Fleet ;- wherein theſe things are to bee known, Ficſt, 
- This is. ſometimes direAed $0 oy Du: and ſometimes to 
| « anc 


lion will iflac qut-agaiaſt him co apprehend him and bring him 5S<R. 33, 


private 
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private perſons. Secondly, This conrſe'atfo is to be taken a- 
gainſt them that refuſe to obey Orders or Decrees,to pay coſts 
Fſepe. and the like. Thirdly, If chefe Commiſſioners ſuffer the con- 

temner to eſcape, they will be committed till they bring him 

Commitment. jn ; And if a Reſcue be made, the Reſcuer will be committed : 
And in Trin'18 ac. in Nelſons caſe 1 2 wilfull eſcape the 
Commiſſioners were committed till they paid the Debt. 

Serjeant. Fourthly, If yet the party appear not, a Serjeant of Armes 
_ . maybe ſentto takehim ; and if he cannot take him, or hee 
Scqueſtration. eſcape or reliſt him,and perſiſt in his contempr,a Sequeſtration 
. .,, \ taybehadofhis Land : Andifthe Suicbefor Land, a Se- 
{ajunttion. * queſtration and Injunction for the profits to bedelivered to 
the Plaintiff by the Sheriff, or by other Commiſſioners ap- . 
pointed for that purpoſe,Cares Rep.3z8.70,58.105.106.109. 

Bill. . The Bill is the Plaintifs Declaration, canteyning the caule 
SR. 34 ofhis complaint, as to which theſe things are to bee known. 
Firſt, The Bill may atthis day be put 'in afrer the Swbpera is - 

taken out and ſerved. Secondiy, Two Bills avay bee- put in 

upon one Subpana, and the Defendant muſt Anfwer them 

both, ſo as they be not for one and the ſame cauſe ; but if two 

Bills be put in for one cauſe, one of them may be dilmiffed 

with coſts. Thirdly, The Bill and all the reſt of the Pleadings 

that follow it, muſt be ſhort, and nor ufc with repetitions 

of Deedsor Records, i» hec verba, but the ſubſtance of ſo 

much thereof as is pertinentand material, and that in brief 

terms, withoue needlefle or long traverſes, tautologies- or 
impertinencies. Fourthly,'Tt muſt not contayn any criminal 

or ſcandalous matter againſt the Defendanc, or any other; 

and if ir doe, and concern the Defendant, he may refuſe to 

anſwer it ; the Plaintiff and his councell may be-puniſhed for 

Cofts, it, aind the partic grieved may recover cofts, Fifchly, Tt is 
uſua | to1nſere theſe words ie it .; That the Plagntif hath no 

remedie in Law : butit is good without them. Sixthly; In 

ſome caſes and times councells hand muſt be put to it; and he 

nauſt ſee he Coe not Ggne it before he hath ſeen and peruſed ie; 

And if any counceHors name bee put to it, he not privieto it, 
Diſtnifled, it muy be diſmiſſed forthis. Seventhly, It muſt, for che mat- 
ger of it, befuck-as the 'Court doth allow of, orotherwile — 

w 
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x bee diſmiſſed. Seefor this before, Caryes Rep.59. 74. $2. 
3-39.112. 

' Forthis take theſe things. Firſt, If the Subpena bee re- When it mutt 
tornable en a common day of Ketoro, the Plaintiffhath time >< PU in. 

to put in his Bill untill the ſecond day before noon next fol- 

lowing the. fourth day after every of the Retornes, the Re- 

torn day and the fourth day being reckoned for two of the 

four. But if the Subpena bee retornable on a day of the 

moneth certain, then the Bill muſt bee put in the ſecond day 

after it, before dinner, otherwiſe the Defendant ſhewing the- 

Sybpena, or Labell, or Billet of paper thereof, wherewith hee 

was ſerved, or if he had not any;or hath loſt ir as it feems)ifhe 

can make oath of his ſerving therewith, he may bee diſcharged 

and ſhall have coſts to bee taxed by a Maſter of the t > 

and in this caſe, and for this purpoſe only, there need Fach as 4.54 nee: 
exatt ſerving of the Swbpena to bee proved, as where one is to 

have an Attachement againſt the Defendant : But then hee 

muſt prefer his coſts according to the rules of the Court, Se. Cofts. 
condly, All theſe Rules muſt bee entred with the Regiſter, 
Thirdly, A Bill well made and put in, may afterwards for 
good cauſes bee abated, eLeterneys Acad. Tothill, Caryes Rep, *>otewenr, 
22:7 2.74.69. | 

For further illuſtration hereof take theſe things. Firſt, The 

Plaintiff, as ſole Executor to 7 S, exhibited a Bill againſt the 

Defendant forthe ſame matter, for which the Plaintiff and 

D, as Executors to the ſame 7 S,cxhibired another Bill, and ic 
was'referred to bee examined if for one cauſe, and if ſo, or- 

dered that one bee diſmifled with colts, CMannders caſe, 
_ ,22 Eliz..Caryes Rep. $8. Secondly, The Plaintiff ſerved the 

two Defendants with one Swbpena, but exhihited two Bills, 

the Defendants appeared and anſwered one, and departed ; 
_ an Attachement went out,ordered upon Anſwer of the ſecond 

Bill co bee diſcharged, Aprices caſe, 21 Eliz, Caryes Rep. 87. _ 
- 1 If a Plaintiff, after his Bill isin, die ; his Heir, Executar, or 5'!! of Reviver, 

- Adminiſtrator, who hath the intereſt of the thing com- **<*: 35. 
.Plained for, may by a new Bill of Reviver againſt che Defen- 

dant, or if hee bee dead, againſthis Heir, Executor or Admi- 
-niſteator, as the caſe is, revivethe Suit : For-the further open- 
* Kkk 2 - = 
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ag ing whereof: take this. . Fillt; If the haband and-wife bee 


- Dedinm pc- 
beftabem, or, _. 


ſued for ſomewhat that doth wholly concern her, and they an- 


' {wer ; then hee dicth : the Plaintiff muſt have this Bill, and ſhe 


may, if ſhee will, anſwer it 4e yovo, and not. be bound to hee 
former anſwer, or ſhe may-abide by that, if ſhee will. Second. 
ly, If a Bill bee preferred againſt a ſingle woman, andthen ſhe 
anſwer, and after marry, in this caſe there ſhall not need a-Bill 
of Reviver, but the husband: ſhall:bee concluded. Bar if ſhee 
were Plaintiff, and after her Bill in.8 the Defendants Anſwer, 
ſhee marry ; in this caſe they cannot proceed without'a Bill of 
Reviver : and.yet if the Plaiatiff marry before 'Anfwer, and ad. 
advantage bee taken. of it} it ſeems theremeeds no Bill of Re: 
viver. And if husband and wife exbibit a Bill, and: after an- 
ſwer made toit,the hucband die; the wife may have a'new Bill 
or proceed upon the old, which ſhe will. - Thirdly, If ewo 
bee {eized of joynt Eſtates, or Exccutors of one Will, or Ob. 
ligees, or Obligors 'prefert a 'Bill, to which the Defendant 
anſwered, and' one. of -them die ; the Survivor may proceed 
without any new Bill of Reviver.' Fourthly, The Bill of Re- 
viver muſt purſue thefirſt Bill ; for if there bee any variance 
between then, the Defendant may bee diſcharged and the Bill 
diſſolved. Fifthly, If Adminiſtrators, in nature of a Guardian 
to an infant-Executor, ſue'on his behalf, and hanging the Suic 
the infant comes to age, it ſeems there needs no Bill of Revi.. 
yer. Sixthly, The Complainant, after this new Bill put in, 
and a Subpenathereupon ſerved, will bee in the ſame caſe as 
his Predeceſſor was when the Bill firſt accraed, unleſsſome 
cauſe.to the contrary, -as that hee is not-Executor or the like, 
can bee ſhewed, Attorneys Academy, T othill,.Carjes Rep, 5 2. 
$7.62.70.22. 55. ' 63:0 « 
As touching this, theſe things are to bee known. Firſt, The 
Defendant muſt appear,and at the time prefixed,otherwiſe an 


_ Attachement will iflue -out againſt him. Secondly; If the day: 


-of appearance -be:the laſt:;Retgrn day'of the Fearm; hee hall 
have time'then: to. appear till the firftiRecorn. day ofrhe next 
Tearm. Thirdly, How and when hee mult appear.: See fur- 
ther in the follsWing LD ueſtion, when hee ts to put in bis Anſwer. 

A Deiimns Poteſtatem, is a Commiſſion to certain-perſors, 
£34 4 co 
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focneblethem to:rake the Defendants Anſwerin the Cound 


Commiſſion te 


try; : wherein: there are theſe things to bee known: Firſt; It ;;kc 3n anſyec 


may be gerierall,to'take'the Defendants Anſwer; or ſpeciall,to 
take his Anſwer, Plea, or Demurrer. :Secondly,' This Com- 
miſfion' was heretofore. gratitable: only -upotrOath, that the 
Difendant was not able to'travell; orthelike,or eſſe npon {pe- 
—_— 2” but at this day itis prantable of courſe totvery 
Deferidant that will have it; Thirdly, And yet at this dayifan 
Anſwerbee upon- Reference: reported to- bee inſufficient, 'no 
"new: Commiſſion can bee had-without payment firſt of fifty 
ſhillings caſts, and oath made of the Defendants ynableneſs to 
travell, of ther ſpeciall cauſe,motion and orderof the Coure. 


Fourthly, 'So'alſo' if the Defendant ſtand in contempt til the * 


return of the Attachment with Proclamation ; in this caſe this 
Commiſſion' cannot bee' had, but by ſpeciall order, upon a 
Motion. Fifchly, So:if a Defendant once get a time to anſwer 
becauſe of 'the lerigth [of the Bill, ack of writings, or thelike 
cauſe ; intheſe caſes he cannot afrerthaven Dedimiuy poreſtarem 
to take his Anſiver,withour fpeciall order of the-Court; upon a 
Motion or aſlens of the PlaintifFunder his hand; Sixthly,3S6 
neither after once this- Commiſſion is granted, no ſecond 
Comiſſion ſhall be granted withont order:of the Conrt.upon 
.a Motion. | Seventhly, The caiiſes of the granting)of this muſt 
bes entred with the Regiſter. Eighthly, 1f the party-refuſeto 
Anſwer, the Commiſhoners muſt certifie his fall and.the 
cauſes. This Commiſſion executed thus; the Anſwer being in- 
profſed in parchment, is filed to the back of the Commiſlion, 
ind the Defendants/anſwer fenvincioſed inthe Cominiſſion, 
with theſe words indorſed dn che: Commiſſion: Ziecaurgo 5/tixs 
'Brevis, or, Commiſſionss, patet in quibuſdam Scheduli eidens 
Aa ynexs, With' the Commiſſioners names, thus* F'zy. =} 
TWTH 10 3&0 53) 0 DIREC 5 3 35 * 1:4 A. Be 
<And-anderneatt che Antfwerare. theſe worgs.; :Caps.:.apud 
Stroud mn Com! Glowseffuin. aid 2Maij 2.21650. oF -S-* 
So 9 PORT BHP OOO 9b vo 2:b1 9 bit £1 tn 2d of 


Cares Rep. 108. 26:59183.81.3$2.79. 1 


Sc, 36, 


© - The Defendants ankver is the Plea or Defence hee makes Anſwer. 
tothe Plaintiffs Bill, 'in which cheſe things mult bee kngwn. Sc8. z7. 
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be pur in, 


Firſt, The Defendant js not: boahd &o anſwer till the;Bill bee 


 perfet, It muſt be (as is ſaid of che Bill before) hore, and 


not ſcandalous, &c. Thirdly, an Anſwer to a matter charged 
as the Defendants own a, and £0 be done but ſeven yeares 
before, muſt be direR, without ſaying to his remembrance, 
or as he beleeveth, &c; unlefſe the court npon exception ta- 
ken thall find ſpeciall cauſe to diſpenſe with ſo politive.an an- 
ſwer. Fourthly, It muſt confeſle, or confeſſe and avoid, or 
deny and traverſe all the materiall-parts of the Bill. Fifthly, If 
the Defendant deny athing, he'muſt Traverſe or deny it, as 
the cauſe requireth, dire&ly, and not by -way of negetive pre 
ans ; as when a thing is faid-in the Bill cobe done with all 
circumſtances, the Defendarit mnſt not Traverſe it literally, 
but the ſubſtance of it only ; as if it charge him with receipt 
of one hundred pounds, &c. hee muſt ſay hee did not re- 
ceive it, or any part of it ; orelſe fay what part hee hath re- 
ceived. Sixthly, Councell mult not put their hands to an- 
fwers they have not ſeen and peruſed. Seventhly, If three 
Executors bee Defendants and one of them appeareth ; hee 
ſhall not bee compelled to anſwertill the reſt appear, if the 
charge of the. Bill bee joynt. Eighthly, Where a Trult is 
confeſied, upon the anfwer 'there needs no further Exami- 
nation of the Cauſe; but a Reference upon the Accounts, 
and fo toa Hearing. | 


When it muſt As to this point take theſe things, Firſt, When the Defen- | 


dant appeareth, the Plaintiff may give him a Rule on the mor- 


_.row after the coſts day, to anſwer his Bil that day ſevennight.; 


ſothathe hath ſeven 'dayes coanfwer, in which time hee muſt 
anſweror fhew canſe ſufficient, of his delay, Secondly, This 
_— delayed upon the: Defendants Oath, that hee canngt 
anſwer dice&tly without fight of evidences 1n the countrey, or 


ſpeech-with ſome body there named in the Bill, or concerned 


in the madter-;3- orthat the Defendant is not able to. travel), 


 Wherewpgn the :Court giveth: ia. day as it: pleaſeth' ; and 


without Motion and order by the Court, this is not done : 
But the delay by granting of a Dedimws :prteſtatemicof cauric 
and without: Oath, and cannot bee denyed. Thirdly, If no 


Tearm. 


Rule bee given, the Defendant hath timeto anſivecall the 
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Tearm.. Fourthly, If the Subpexa bee retornable lo nee the 
end of the Tearm, that there can no day bee given by Rule to 
Anſwer, or at aday certain (though the lait day but one of 
the Tearm :) Or if itbe retarnable immediatly,2nd bee ſerved 
on the lalt day of the, Tearm, before the riſing ofthe Court ; 
in 31l theſe caſes hee muſt anſwerby that day ſeven dayes, at his 
perit};; but if ir bee the laft Recorn day of the Tegrm, hee may 
appear and anſwer the firſt Retorn of the next Tearm. Fifthly, 
Where the Defendant doth get timeby a Dedimm Peteſtatem, 
or otherwiſe, hee muſt ſee tus anſwer bee. in before the day at- 
- ger the firſt coſts day of the next Tearm following, uplels ic be 
Trioity-Tearm. ; and then inthe eeand day. - Sixthly, I If gre 
rand out 3 contempt to a Proclamation of Rebelliap; and the 
ſame bee retorned ; no: anſwer maybe made by Commiſion, 
 but.upon Afidevs; of difability to trayell, or other good mat- 
ter, and order of Cours: thereupon made,-1;Seventhly, Thelc 
cauſes of chq Atrachement; and Attechemene miſt bee engred Artachmenr. 
with the Regiſter. Eighthly: Wien « mas-doth willfully we ©: 35: 
fuſe to anſwer and ſtand nut pll the Proceſs of contempt ; the 

Court will take the matter of the Bill pro confeſſo, and gdecreo 

it, 7 atbjil$g., Ninthly, If: the anſwer bee gaod 50 common 
inagas; the Plaintiff nut reply and; prove the mpyhery i becan, 
and got ſhand-upen the infufliciency of the aviwen,: Tenthly, -- 
No.exceion can bee taken to the anſwer after aherReplicati- Fxception. 
on pat in; for it is thee admitted to bee good-z; byt before, it 

may bee excepted ag3in{t : but.then the cauſes mult bee they 

xd io writivg, 2nd delivered. in to the Plaizifts Attorney ar 

Conncell the fame Tearm, the antyer is put i0; or cight dayes 

after ; and if bee amend ir:ingght dayes,hee is ta pay ©0 cells. 

Eleventhly, Tt muſt bee referred to-8 Maſter, and if bee. cer- 

tifie jt inſufficient, the Plaintiff may take out Proceſs for epits, Coſts. 

and his anſwer.is. 89t to, bee received till it bee paid 3: And the 

Helt anlwer, being -retorned. inſulficiear; hee mult pay fourty 

ſhillings. coſts ; if ir- come in by Commiſſion fifty ſhillings ; 
the ſecond anſwer three poynds,the third five pounds colts,and 

thereupon a Swbpays for colts, and to make better anſwer, 
. But in theſe caſes the point to bee joliſted: qv, are the inſufi- 
Fiencics in the fame exception, 486000 PSW4xecptions waphe 

4 moved ; 
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moved ; but if the Maſter find the antwer ſufficient; the Plain; 
tif muſt pay forty ſhillings'cofts. Twelfthly, If the' Defendant 
within the time appointed can ſatisfic the Plaintif, the excep- 
tions are not good:; or 'will pay twentyſhillings coſts and 
make abetter anſwer; the Plaintif may reply, Thirteenthly, 
If the exceptiotis bee- put ini after the Term, the Plaintif ſhall 
have time td anſwer them till rhe fourth day of the next Term 
unleſſe the Coutt haſten it. If the anſwer coms in by Com- 
miſſion be naughr,nonew Commiſſion'but ypon oath of ina. 
bilitie- will-be!admicred, and payment of fifty ſhillings coſts, 
Fourteenthly; If ag anſwer beput iz or the-unſwer bee not 
Pitt itvin'dti&tiime, an Artachment will ilac our of courſe, and 
the Defendanvifhebe letved in-perſon; mult pay twenty ſhil- 
lings coſts, if otherwiſe tetrſhillings, and every Proceſs after- 
wards double ſo" nach. _ If thecauſe;goe to hea- 
#itiglupotithe anſwer, the fame niuft bExdmitced-to betrue iri 


” alt points] ind mo-other evidence is tobe admireed//burmatter 


of Reedid; to whidithe anfet doth iefer, and whichis pro: - 
veable by the Record it ſelf;Cary#t'Rep.7 8.30.8 Ed.q.5.Cary 
27:98/89.125 155 04 0 O79 IE 3 0 BE GG 9 
 A$'to theſe two things this muſt be'known, Firſt, The De- 
.murreris dlwaieswpoti mateer defectiveconteined (inthe Bill, 


or forriige matter. The Plea isof fortaign' matter, andit tray 


beto theuriſdidtion of the Cort; or in diſability of the per- 
ſon-; That the-Plaintif is ontlawed or excommunicate; 'or 
that there is atiother Bill depending in-this or\atother Court 
for the- ſae-cauſe { That the cauſe hath beeneFormetlydiſ. 
-miſſedin this Court, or the like;' or this; If the 'matter-of it 
 appeare upon Record, maybe put-in without 6ath; otherwiſe 


How it muſt be not.Secondly,It muſt expreſs the cauſes ofthe Demurrer, if it 


drawn. 


be a Demurrer; yet other cauſes may be ſtood upon at the de- 
termination therof by the Coure:Thirdly;This might nothere- 


he hath the ſame liberty to Anſwer, 'Plea# or Demur, .as if he 
had appeared in perſon's only" this ; If it bee over-ruled the 
Defendant ſhall pay five marks coſts, and if it be'alowe@'; -the 
Defendant ſhall have no coſts. Fouirthly, this Plea or Demur- 
rex muſt be-reccived though not7put in by:the age” in 
ISRES perion 


''tofore have been p—_—_— a\Dedinwe, but now it'may, and 
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perſon,or by Commiffion ; but put in by his councell. Fifchly, 
If one plead a Plea that is inſufficient, and ſo over-ruſed-as an 
out-lawry,where it is not a;good Plea hee ſhall pay five Marks 
coſts ; excommunication- could not -bee pleaded, but under Excommunicy- 


ſeal of the Ordinarie , nor can an out: lawrie be pleaded with- ©": 


| * lh... Se A 
out pleading the Record; /#b pexe fgili. ., Seventhly, ? rhe Ocala: 


outlawrie, if jt bee-in a Suit for the ſame thing for whic 


ſecketh relief here, is not allowed ; ocherwile it is while it is 
of force. But being reverſed, the Plaintiffupon payment of 


twenty ſhillings coſts, may by a new Sbperaput him to An- 
ſyer-the ſame Bill : and if the Plaintift chink the Plea for mat- 
ter or manner, nanght;; hee may put itito the Judgement of 


the Court;  Eighthly, Upon the pleading of a former Suit, it Former Suic, 


need not bee ſet down with the Regiſter, but the ſame ſhall be 
referred to a Maſter to certifie, which if hee doth (and the 
Plaintiff muſt procure it-within a moneth). againſt the Plain- 
tiff, hee mult pay five pounds coſts :.If there bee:no- report 
within a moneth of filing the Plea, the Bill isco bee dilmiffed 


of courſe with ſeven nobles coſts. So where the Plea is a Suit Cons, 


in another Court for the ſame cauſe, the proceeding ſhall bee 


after the ſame method. Ninthly, If the Demarrcr bee upon Omiſſion, 


anyſlipor miſtake in the Bill ; the Plaintiff of courſe, laying 
down to the Attorney twenty ſhillings coſts, may amend his 
Bill within eight dayes after the Demurrer:put'iin, bus not af- 
terthat time. Tenthly, If the Demurrer bee admitted to bee 
200d by the Plaintiff withia eight dayes after the filing of ir, 
and hee pay the Defendant fourty ſhillings coſts; it ſhall bee 
diſmiſt of conge, anlets both fides- agree ro mend the Bill : 
But this diſmiſſion muſt be no barr to a new Bul. .Eteventhly, 
No Demurrer, or other part of the Pleading, ſhall bee ſaid to 
bee of Record or eftectuall, till, it bee filed where it ought to 
remain, and a Demurrer malt bee centred with. the Regi- 
ſex within eight dayes after the filing thereof ; being difzllow- 
cd, the:Defendant . muſt» pay: five markecolts and cannot re- 
plead without. a-motion; and-the Plaintiff may have his coſts 
of five marks. Twelfthly,Every Demurrer and Plea,ground- 
ed on the ſubſtance of the matcer, or extending the Jurifdii- 
.on of the Court, ſhall bee determined in open Court, | Thir- 

gum F Lll __  teently, 
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Coſts, 


"<centhly; And if the Demurrers and Pleas be deſirative to 


the Suit, they are firſt ro bee heard on the dayes of Orders. 
Foutteenthly, The Plaintif may, if he find there be ſufficient 
ground for an Order-in the Anſwer, thereupon poe to hear- 
ing. But if the Court find it not enough, the Bill (hall bee diſ- 
miffed with coſts- ; or if the Plaintif defire it, and pay down 
five pounds coſts, in four dayes he may reply :- But after the 
four dayes it is too late ; and this diſmifſion will be a good 
plea in bar of any new Bill for the ſame cauſe. Fifceenthly, 
And if a Plaintiff goe to proofs, and npon the hearing it doth 
appear, That the Plaintiff might have had as fall relief on Bill 
and Antwer, albeit ht be relieved in the cauſe; yet he ſhall 
not have, but > Go : See for all theſe things of Anſwers, 
Demurrers and-Pleas, Collett ion of Chancery Orders 16. 49. 
T othill, (romp.7mr.Caryes Rep.87.39- 

And for further ilſuſtration hereof, take theſe following 
caſts. Firſt, Davie! Hill having pur in for his Client a long 
imſttfficient Demiirrer to 4 Bill; in which Demurrer were ma- 
ny tnatters of fa; and other things, frivolous and vain ; the 
Coutt gave the Pluintif five pounds coſts, and Ordered that 
no pleadings ſhould ever afrerbe received under hishand in 
this Contt Jar. Gary.2) Secondly A Bill was put in by 7 F, 
Suptaviſor of the laſt Will of »7, and another of that name 
was ſerved with the Procefſe that was not the man himſelf, 
who indeed was dead ; and the Conrt Ordered, That the De- 
fetidatit (hall put in his caſe by way of Anſwer npon oath, 
and rhtth denrind Judgement wherher he ſhall be compelled 
ro th{\yer br ot, and. fo pray coſts for the Wiration, which 
willbr allowed, Hariſdry cafe'r 9 Elbe. Caryes Rep.61. Third- 
ly, the Plaintif pur in two Bills, having ſerved only one Sub. 
22a, andthe Defendant was Ordered to _—_ ways Lad 
them, Ap Rices cafe, 21 Els, Carjes Rep. 87, Fourthly, The 
Def Retarecl cavity; Withonr owing oy! ens 
ner of caſe; and the: Toute b&dered-u Subpons to muke's - 


better anfwet, Duffields aft, 21 "Ele. Caryes' Rep. 88; 37. 
and: Prarhies caſe, 21 EBx. Caryee Rep. 113. and again 107%. 
Fifthly, a woman that had a tInvband parted from her, ſued 
alone fot Wainretiarice fet apart For herby the hidenils agree- 
3 a ok meat, 
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ſucd without the husband, and it was allowed to bee good, 
Walgraves caſe, Caryes Rep. 87. Sixthly, The Defendant 

oath, that. hee could not Anſwer without fight of Evi. 
dences in the Country, and having day given him, hee put in 
no Anſwer but a Demurrer ; and an Attachment was awarded 
againſt him, Farmers caſe, 21 Eliz. Caryes Rep. 110. Seventh. 
ly, The Defendant refuſcth to anſwer the receipr of Rent, and 
Demurred, for that the Plaintiff had remedy by Law ; bue it 
was over-ruled and he put to make a better Anſwer by Sub+ 
payn, Dixes caſe, Caryes Rep. 71, Eightly, The Plaintiff 
ſhewed that the copy of Court-Roll, whereby the Defendant 
pretended title, was indirectly entred by the Stewards Clerk 
of the Mannor ; to this the Defendant demurred, pretending 
hee ſhall not bee received to impeach the Court- Rolls : and 


faith further, The found the Copy to bee true ; and it 
was over-ruled, that a r anſwer muſt bee made, Holders 
caſe, 18 Elix. Caryes Rep. 55. 


. The Replication is the Plaintiffs Speech to the Defendants 
Anſwer : the Rejoynder is the Defendants anſwer to the 
Plaintiffs Replication : the Surrejoynder is a ſecond Defence 
to the Plaintiffs Action, oppoſite to the Defendants Rejoyn- 
der ; toncking all which, theſe things are to bee known. Firlt, 
The Replication muſt bee ſhort, and avoid ſuperfluous and 
criminous matter. Secondly, It muſt affirm and purſue the 
Bill, and confeſs and avoid, traverſe or deny the Anſwer. 
Thirdly,The Rejoynder muſt purſae and confirm the Anſwer, 
and muſt ſufficiently confeſs and avoid, or traverſe every ma- 
teriall part of the Replication. Fourthly, No new matter 
mult bee put.into the Replication, and 10 muck matter only is 
to bee there, as to avoid the matter of the Anſwer. Fifthly, IF 
upon the Anſwer there bee ſo much confefled, that the Plain- 
tiff need not draw into pleading and proof all the points, hee 
muſt ſee to it, and reply and goe to proof only in thoſe parti- 
culars in queſtion and neceflary to bee proved. Sixthly , 
When the Defendant doth demur or diſclaim, the Plaintiff is 
not to reply.. And if in theſe caſes n Subpwna, ad rejungen- 
dam iſſue out, the Plaintiff A Be againlt the Defen 

2 ant 


ment, and put into anothers hand : h:e demurred becauſe ſhes — = 


Replication, 
Re joynder, 


Surrejoynder, 


&c. 
ScR. 40. 


How itmuſt be, 


: 
on . 
x.Y *S 
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dant forthe. unjuſt vexation. 'Seventhly, When the Partics 

cannot come to iſſue by reafon of ſome new matter diſcloſed 

in the Defendants Rejoynder, that requireth anſwer ; -the 

Plaintiff may Surrejoyn to the Rejoynder, and the Defendant 

likewiſe to-the Snrrejoynder;, if there bee cauſe. Mas 

When put in. '- For this. matter, 'take' theſe things, Firſt, When a Defen. 
dant hath anſwered, the Plaintiff hath time forall that Tearm 
and all the next Tearm, and untill the beginning of the ſecond 
Tearm following,to Reply. Secondly,The next Tearm after 
the anſwer-put in,rhe Defendant may give the Plaintiff a Rule 
to reply ; which if hee&dothunor, colts-will. bee awarded againſt 
him. . And if hee give:np Rule, and the Piaintiffdoe not re- 
ly the ſecond Tearm after the Tearm the anſwer is put in, the 
Bill will bee diſmifſed with coſts 6f eourſe, - Bur if the Re- 
plication bee in Coritt, the Defendant can have ino- coſts. 
Thirdly, The Defendant may, if hee will,Rejoyn gratis ro the 
Replication, and force the. Complainant to: goe to:Commiſli- 
on. Fourthly, The Plaintiff muſt ſerve the Defendant with a 
Subpena.to Rejoyn, cre hee can have a Commiſſipn to exa- 
mine witneſſes : And upon the retorn. of the Subpena ad Re- 
jungendum, and oath madeof ſerving it, the Plaintiff may, by 
entring of Rules, force the Defendant to Rejoyn, 'and joyn in 
Commiſſion, or goe on without him ; for hee: may give him 
ſeven dayes to Rejoyn, and if hee'doe notin that time, he can- 
not doe it after : For if the Defendant being ſerved with this 
Subpena,doe not upon requeſt by thePlaintiffs Clerk made to 
the Defendants Clerk, deliver Commiſſioners names by the 
end of that Tearm wherein this: Sx6paena is-retornable ; the 
Plaintiff, may without Motion orPetition,give names and take 
a Commiſſion 'Ex parte, Carzes.Rep. 111. Weſt. Symb. Colle- 
(ton of Chancery Orders. * | ; 


Commiion to - As concerning Commiſſions to examine witneſſes , take 


Diſmiſlion, 
Coſts, 


examine wic- thele things... Firſt, The Plaintiffis to have firſt the taking out 


r,efies. 
SeR. 41, 


and carriage of the Commiſſton, as oft.as any is ſued out ; and 
hee or his Commiſſioners muiſt give either in perſon, or by a 
note i1 writing left atthe place of the, utuall abode of the 0- 
ther parry, fouricendayes notice: £0 hidmiof the time and place 
of the execution thereof 2 And if by.any defaule of the Flainti# 
; | oc: 
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or his Commiſſioners it bee not then executed, hee mult pay 
the Defendant ſuch colts as hee, upon his oath, ſhall make it 
appear he was put to ; and the Plaintiff muſt renew the Com- 
miſſion at his own Charge, and the other fide ſhall have the 
carriage of it. And ſo on the other fide (hall the Plaintift have, 
if the Defendant have the carriage of the Commiſſion, and it 
be loſt by default of his fide:but if it be loſt by anyerror of the 
Clerk in making of it, the coſts ſhall bee born by him and that 
fide for whom it was taken out. And if the Defendant have 
the carriage of the Commiſſion, hee muſt give noticeto the 
Plaintiff as aforeſaid - and if ſuch'notice be nor given,cither all 
the Examination will be quaſhed, or a Commiſſion Ex parre 
will be granted to the other (ide. And if the Plaintiff refuſe to - 
zoe to Commiſſion, the Defendant may hive a Commiſſion 
Ex parte, and Commiſſioners of his own-naming, and goc on 
alone in.it without notice giving:and yet in this caſe the Plain- 
riff may, if hee will, name commiſſioners and joyn with him. 
Secondly, No Commiſſion can bee granted' or renewed after 
Publication of Witnefles, without order. Thirdly, No Com- 
miſſion to examine witneſſes may bee diſcharged upon a bare 
Petition without Reference and Certificate upon it.Fourthly, 
Tf all the witneſfles bee not examined on the one (ide, that fide 
canfiot have'a new Commiſſiod, but by conſent, or by order 
after cauſe ſheiyed ypon oath, and coſts payed, and then that 
fide muſt bear all the charge of the new Commiſſion, unleſs 
that fide will examine any new witneſſes,and-then.the charge 
ſhall bee born indiffcrently between them ; or otherwiſe hee 
may croſs-exz1;ine the 'witneſſes the other doth examine. 
Fifthly, If the Commiſſion bee cauſed to bee renued ar the 
requeſt of a Defendant, becauſe ef any default of his or his 
Commiſſioners, or becauſe hee did not examine all his wit- 
neſles, hee muſt then takecare hce doe it by the Retorn day ; 
for after that day hee cav examine none but by ſpectall order. 
Sixthly, If the one fide doe at the Commiſſion taken out by 
conſent, put in no Interrogatorigs ; nor examine avy wit- 
neſſes, hee (hall never after have a new Commiſſion , but 
npon a motion, and by order of the Court, Seventhly, If the 
Defendant did ferve his. mY" and they did not appeat; 
We © tne: 
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the Defendant may have a new Commiſſion, Caryes Rep. 91. 
43-111. Tothill, Cromp. Jur. Attorneyes Academy, Colletion 
of Chancery Orders, | 


As to Commiſſioners, Firſt, as to their choyce. Firſt, they 


or Examiners. myft be indifferent, Secondly, The manner of chooſing them 


is to offer four names on a fide, and the other fide to except 
againſt two of them. Thirdly, the uſuall cauſes of exception 
are, that he is of kin, a Maſter or Landlord to the Partie, or 
that he is of his councell or Attorny for him, or one to whom 
he is ipdebted,or one that hath a ſuit with the adverſe Party. 
Secondly, As to their duty, theſe things. Firſt, They muſt 
call the witneſles before them, in due time and place, and if 
they appear not, an Attachment will iflue out againſt them, 
unleſſe they be impotent, and then a commiſſion ſhall goe to 
examine x where they be : But they will have coſts cre 
they anſwer : If they appear they muſt be examined, Second- 
ly, Commiſſioners and Examiaers muſt examine themſelves, 
and not truſt Clearks or others to doe it ; hold the witneſles 
ro the point, examine them to one Interrogatorie at a time, 
and anſwer that firſt and at one time, take their ſayings from 
them and not let them ſet it down themſelves upon fight of 
all the Interrogatories ; but upon better thoughts they may 
ſuffer them to amend their Examination ; ask no idle queſti- 
ons, nor ſer down impertineat anſwers ; ſet down truly their 
ſayings in Parchment ; ſet their hands to every ſchedule Ex- 
amination,and fend them up into the Coart as they are taken, 
witha Certificate ; and if they meet with any obltruftion in 
the work, they muſt certifie it alſo : and this one of them 
muſt deliver in Conrt, or they muſt ſend it by onethat muſt 
make oath, that he received it from ons of their hands, and 
that it is not altered to his knowledge. Thirdly, If any mif- 
demeanor be about Examination in the Commiſſioner ; the 
party grieved, upon oath of it, may have an Attachment a- 
gainlt him,and cannot have a Commiſſion to examine it upon 
the Certificate of the other Commiſſioners, Fourthly, If che 
Commiſſioners cannot agree,or any other fpeciall caute be; an 
Examiner may be ſent down of purpoſe to doe it. Fifchly, If 
the Commiſhoners ſet down'the Depoſitions otherwiſe —_— 
= ; cy 
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they were, and the-witnefſes come at the hearing, and anſwer 
it ; the Depoſitions will bee vacated, and the witneſſes exami- 
ned de nove,Caryes Rep.47.80.81.30.31.40.41.43.80.$1.66. 
99. Tothill 189. Attorneys Academy. 


As to this, theſe things, Firſt, The Interogatories to exa- Interogatcrics, 


mine witneſses mult bee ſhort and apt. Secondly, When wit- 
neflesareexamined in Court upon a ſchedule of Interogato- 
ries, no new ones may bee put in to examine the ſame wit- 


neſles, 


For the point of examination, take theſe things, Firſt, Examination 
or WiIenen.s, 


Seca. 42s 


Witnefles may bee Examined by examiners in Court or Com- 
miflioners-in the Country. Secondly, Either partie after an- 
{wer put in, antill publication bee paſt, may examine what 
witneſſes hee pleaſe in Court before one of the Examiners ; 
but before anſwer, and after publication, no examination may 
bee, bur by tpeciall order npon ſpeciall reafon ; But in all caſes 
_ of examination the other ſide: muſt have notice of it, and of 
the names and dwelling places of the perſons examined. Third- 
ly, No examination of witneſfes-may bee to invalid the teſti- 
. monie of other witneſſes, without order, and after exceptions 
in writing put in. Fourthly, .If a fingle woman take out a 
Commiſſion, and after marry, before examination, it ſeems 
the examination may goe on notwithſtanding. Fifthly, No 
witneſs may be examined in Court after order of Publication, 
though hee bee ſworn before, if a copie of the order of Pabli- 
- cation were delivered to the Examiner. Sixthly, Witneſles 
may be twice examined, and upon better thoughts may amend 
their examination, if they will. - Seventhly, They may bee 
brought agaia viva wece, at the hearing of the Cauſe, if the 
Court pleaſe. Eighthly, They may nor ſer down their own 
depoficitions upon fightiof all the Interogatoties rogether;bur 
th:y mult anſwer one [ntcrogatoricata timeand anfwer rhat 
efe they hear another, nor may they goe away and anfiver one, 
= then come — and hear another _ of this ſee before. 
Ninthly,' Witneſſes ad informandun conſcientian, are never to 
bee taken, but. upon a hearing #63 fudex dubirat. Bur wit» 
neſles examined after publication, not fat to bee publiſhed, may 
ferve ad informandum conſcieniam, upon the A if rhe 
13 ourt 
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Court think fit, Caryes Rep. 27.5 8:93.Tothill 189. 190. 192+ 

As to witnelles, take theſe things. -. Firſt; The parties them- 
ſelves to the Suit, their Attornies, Sollicitors, or Counſellors, 
the wife ag1inſt the husband, husband againſt the wife, or 
Guardian again(t the Infant, regularly are not to bce cxami- 
ned as witneſſes, but 'in ſome ſpeciall caſes, and with ipecialf 
caution : -And yer in'cale of miſdemeanor the party nimſclf 
may, and muſt bee examined upon Interrogatories. Secondly, 
No witneſs ſhill bee forced to bee examined till firſt hee have 
his colts laid down, Thirdly, If hee bee not able to travell hee 


ſhall bee excuſed, and mnſt bee examined by Commiſlion at 


home, 'Fourthly, They are in ſome '{peciall caſes to bee exa- 
mined before Antwer, and after Publication and hearing alſo. 
Fifthly, Witneſles examined in other Courts, ſometimes are 
alledged :t6 bee read here at the hearing 'of a cauſe, but very 
ſeldome;: Sixthly, Theyimay, ,by order;\bee examined again ac 
the hearing viz: voce for the clearing of a thing; Seventhly; 
But being examined in the Country, if the other fidehave ſeen 
the Interrogatories, they are not to bee examined here in 
Court. - Eighthly, A--witneſs: calling himſelf better to mind, 
may amend his examination, Caryes:Rep..21.45.62 68.63,8 

94.95.99.100.Tothill 189.199:191.192.137-139. 1G. 


Depoſitions of - As to this, theſe things, Firſt, the Depofitions and Exami- 


witneſſes. 
Sca, 43. 


ſame Depoſitions without motion, unleſs it bee denyed to him 


nations of the witneſles muſt bee eruly ſet down in-one Roll 
of Parchment, ſubſcribed with the Commiſſioners names; or 
in divers Rolls, whereof each of them is ſo ſubſcribed : See be- 
fare. Secondly, No: abſtra& or.Coppie of the Depofitions of 
witneſles 15 to bee delivered before Publication, Thirdly, No 
Depoſitions of witnefles may bee fi cd upon a bare Pe- 
tition only without -Reference and a Certificate upon it. 
Fourthly,Depoſitions of witneſſes taken in another Court;are 
ſometimes admitted here.  Fifthly, Depoſitions of witneſſes 
inſeverall cauſes, which are meerly: croſs cauſes between the 
ſame parties, and touching the ſame matter; may bee-uſed at 
the hearing of both'cauſes (being heard together) withourany 


- motion. Sixthly, When one Party hath an order touſe De- 


poſitions taken in another cauſe ; the other partiemay uſe the 


by 
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| byſpeciall orderof the Court. . Seventhly, No motion may 
be ro-fuppreſſe Depoſitions of Witneſſes regularly taken, till 
the fix-clark, towards the Cauſe be acquainted with, and have 
certified the caſe, Eighthly, Depoſitions of Witneſſes in this 
Court, may by order of the Court be uſed in any other Court. 
-Ninthly, Depoſitions of Witneſles gotten by Praftice, may, 
by the order of this Court, be ſuppreſſed, Caryes Rep. 35, 56. 
:Collettion of Chancery orders, Tothill. | 
For the illuſtration of all theſe things about Commiſſions 
and Commiſſioners to examine witneſles, thcir Examinations 
and Depoſitions, take theſe following caſes. Firſt,a Commiſ- 
fion was 'to.examine Witneſſes on both parts upon fourteen 
daies notice to be given to the Defendant Zxcy ; one of the 
Dcfendants made Oath, T hat neither he nor Yarney, another 
Defendant, had any notice ; but if any were, it was given to 
Smith, another Defendant, little interefled in the matter, and 
made Defendant, as he conceived, only to take away his Teſti- 
mony from the other Defendants; Ordered, a new Com- 
miſſion be awarded tothe former Commiſſioners, that Zycy 
ſhall have the carriage ef it, and give the Plaintif notice four- 
teen dayes, Lxcyes caſe, 22 Eliz.Caryes Rep. 91. Secondly, 
Robert Medigate was ſerved with a Subpena to teſtific, and 
did not anſwer certain Interrogatories miniſtred to him on 
the Plaintifs behalf at the execution of the Commiſlion, pre- 
tending he-could not without fight of court-Rolls : And for 
other Interrogatories he referrcth himſelf to former Depo- 
fitions., not ſhewing where they are, nor when they were 
eaken. The Court Ordered that they be confidered by a Ma- 
ſter, if he certifie it inſufficient, then that ke be new examined, 
Wottens caſe, 21 Eliz.Carjes Rep.83. Thirdly, A Defendant, 
- notbeing a principall Defendant, if he were examined on the 
Plaintifs party in another ſait between other Perſons, might 
be uſed as a witneſle, 44 Eliz. Cares Rep.21. Fourthly,r 7ac. 
"The Ld.Chancellor Edgerton ſaid,that he would not help leaſes 
Paroll in Chancery, and that it were good for the Common- 
avealth if no Leaſes Parojl were alowed to be proved by wit- 
neſſes, being now teſtes Diabolici, moved Fame rather than 
Fama, Caryes Rep. 29.Firſt, for as much as it is informed the 
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eryall of the truth 'of the matter reſteth altogether in the De. 
claration of the Defendant ; it is therefore ordered: that the 
Defendant ſhall bee examined npon Interrogatories tobee 
miryſtred by the Plaintiff, npon whoſe examination, if the 
matrer fall not ont of the Plaintiff, then the Plaintiff ro pa 
the Defendant coſts, and the cauſe tobee dilmifſed, Fifie/d 
Plaintiff, Yi»ore Defendant, 2 Elix. fol. 112. 

Secondly, The Plaintiff in tho end of Eaſter Tearm, by his 
Attorney required the Defendant to proceed to Commiſſion, 
for examination of witneſſes, and the Defendant was ready to- 
zoyn ; fithence which time the Plaintiff, contrary to the order 
Þf this Court (as they alledge) hath proJuced one of the Ma- 
Kers of the Court, 'and one of the Examiners to travell to the 
Plaintiffs houſe in w3/:/b5re, ſixty miles diſtant from Londen, 
and there hath exxmined witneſſes. It is ordered that Publi- 
eation bee ſtayed uncill che matter bee examined after Publi- 
cation is granted. - Darral Plaintiff, S1uckey Defendant 
29 Eliz. moe: 

Thirdly, Upon certificate of Vggard and eff, two Com- 
miffioners, that ar ſhall one of the Defendants witneſles,be- 
ing warned. by precept from them, refuſed to appear before 
them ; and that 7:99/er, another witnels appeared, bur refuſod 
to be'examined,' becauſe hee Solicites the Plaintiffs cauſe ; It'is 
therefore ordered that the Defendanr ſhall examine before 
one 'of the Examiners of 'this Conrt, before the end of this 
Tearm, 'as well the (aid Tay/er, upon any Interrogatorie 
which ſhall -not” bee touching the fecrecy of the Title, or of 
any-other matter!which heeknoweth as Spllicitoronly, asalſs 
the ſaid 2arſpallorany other neceſfary witneſs, 'whereofthe 
Defendant ſhall firſt ſer 4own their names, ſo that che 
Plaintiff may likewiſe examine them if hee will, Kehyay Plain- 
tiff, Xelway Defendant, 22 Eliz. 

Fourthly, The Defendants were not ferved with Proceſs,, 
and'yet the Plaintiff bronght wp -divers witnefles to.bceexa- 
mined, but ordered they fhould noribee examined untill the 
Defendants have anſwered, Epiſc. Salicbeiry Plaintiff, Hinde- 
and Hide Defendants, 22 Bl, : 

Fifthly; Itis informed that Co/cſtore, one of the Defendants 

| | examined 
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examined his own wife as 2 witnefle ; It is therefore Ordered 
che Plaintif may take a Subpena 3gainlt her, on his behalf; 
And if Coleſtone will not ſuffer her to be examined on the 
Plaintifs party, then her examination on the faid Co/eſtons par- 
ty is ſuppreſied, Bewr Plaintif, Alot and -Coleſton Detendants, 
22 Eliz, 
+ Sixtly, whereas a Commiflion iflged out to examine wit- 
neſſes on both parties, which is retnrned executed upon Oath 
by Brever, that he ſerved Precepts- from the Commiſſioners, 
upon#$S,7 1,T C and 1 P, to be examincd-on the Defen- 
dants behalf , before the faid: Commiſſioners , who ap- 
peared not : Itis therefore Ordered that a new Commiſſi- 
on be awarded to the former Commiſſioners at the De- 
fendants charge, as well to examine the ſaid four witneſles as 
any other, Sheppard Plaintif , Sheppard & al. Defendants, 
21 Ekx. | | 2.1.3 Ha P12 41] 
Seventhly , The Plaintif and Defendant both: joyned in 
Commiſſion to examine witneſſes, and the Plaintif having thy 
carriage of the Commiſſion, did not execute the ſame but did 
examine witnefles here in Court ; Therefore Ordered the Dc- 
fendant Chould have a new Commiſſion to the former Com- 
miſſioners, wherein the Plaintif might alſo examine, if he liſt ; 
and atthe Returne thereof Publication, and in the mean time 
Publication is ſtayed, ſackworth Plaint, Swayfield & ad. 
Defdts. 21 El. 


For this take theſe things. Firſt, He that will have witneſles 1: perperuam 
thus examined, muſt firſt exhibit a Bill and ſhew his Title to 77! memoriam, 


the thing, and chat the witneſſes to prove itare old and not 
like co live long, whereby he is in danger to loſe it : and then 
pray a- Commiſſion to Gentlemen of credit to examine 
them, and a Swbperato the parties intereſſed; to ſhew cauſe, 
if they can, to the contrary. Secondly, If the Partie within 
fourteen diyes ſhew cauſe, the Plaintif mult defiſt, if he can- 
nothe may goe on alone, if the other will not joyn with him, 
as he may ifhe will ; and then fourteen dayes warning for 
execution is to be' given. Thirdly, the Court will appoint 
Commiſſioners, and give Articles to examihe upon, or they 
may be examined in Courtby an Examiner, Fourthly, the 
ein 91 Mmm 2 __ adverſe 
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adverie party intereſſed in the matter, can ſhew good matter 
of exception to the Commiſſioners againſt the Commiſſioners 
witneſſes, or otherwiſe, why they ſhould forbear, they are to 
forbear ſpeeding the Commiſſion, and certifie theſe things up 
with the Commiſſion. ' Fifthly, None but aged and impotent 
perſons may hereupon bee examined, Sixthly, The Commiſli- 
oners mult certifie yp with the Commiſſion, the exceptions the 
Defendant took to proceedings in ſpeeding the Commiſſion; 
and whether the Defendant did appear or not :- and: whether 
oath were made before them: of notice given to himof the 
time and place of execution thereof... Seventhly, This Teſti- 
mony is not to bee publiſhed while the witneſles live ; but ci> 
ther by conſcat of the partics, or upon oath made, that either 
the Plaintiff hath ſome tryall wherein he ſhall necd ir, and thac 
the witnefles are not able to come to the place, or otherwiſe 
by order of the Court,and then the Commitſfion is to be open- 
ed by a Maſter and conſidered, and afterwards-it may (if the 
party will) bee exemplified, and may by order of this-Conrrt ; 
be given in evidence in any other Court. Eighthly, But theſe 
Depoſitions may not bee given in evidence againſt any other, 
but the Defendant who was warned to defend it, his Heirs or 
'Aſlignes, or ſome other clayming-by, or under him, by ſome 
intereſt which accrued to him after the Bill preferred. Ninth- 
ly, After this Publication hereof, the adverſe party can exa- 
mine no witneſs on his behalf concerning the fame matter : 
but if the Defendant joyn in Commiſſion and examination, 
then theſe cautions are not neceſlary to bee obſerved, Tothill 
189.190, 191, 192. Collett ion of Orders of Chaxcery, WeſF; 
Symb.Caryes Rep.33.34-35-85-88. : 

Touching Reference,theſe things mult bee known, Firſt, No 
Reference may be to a Maſter upon a Demurrer to the Juriſ. 
dion of the Court, but it muſt be heard by the Lord Keeper 
himſelf. Secondly,Nor ſhall any ſuch Reference be to hear and 
end, to: a Maſter or apy other after examination of witneſſes © 
paſt, but in caſe of meer Kin, povertie, or conſent of parties. 
Thirdly, A. Reference of the State of the caſe, but by conſene 
of -parties is. ſparingly. to bee granted, Fourthly, Accounts 

Tuſt be prepared by Reference , and yet nor tilbthe cauſe 
| | come. 
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come to be heard, unleſſe it beby conſent of parties. Fiftly, 
The examination of the court-Rolls is to be by Reference, 
which muſt be ro two Maſters at the leaſt. Sixtly, No Refe- 
rence ſhall be made of the inſufficiency of an Anſwer with- 
out allegation - of ' ſpeciall cauſes, Colleftion' of Chancery 
Orders. I eaiet 3 $f OB att | 
For a Report theſe things muſt bee known. Firſt, the Re- 
re muſt not exceed the warrant of Reference. Secondly; It 
muſt be bricf and with ſome opivion if the caſe bee not very 
doubtfull, and if ſo.; then it mult ſet forth the ſpeciall caſe. 
Thirdly; No order ſhall be to-confirm , till there be firft'a day 
given to the other-ſide, for ſeven dayes atthe leaſt to fpeak to 
ic in court. And yet if it be not to grand a decree,and itbee 
poſitive, it is to itand ; and Proceſs may be taken ont for per- 
formance thereof;unlels the adverſe party upon notice thereof 
doe, within'eiphe dayes after,if it bein time'of. germ, or of the 
generall Seals for motions, orif afcer within'four daies of the 
beginning of the next'term get it controled. - Fourthly, Ifany 
appeale from the report of a Maſter;to the Court,he mult firſt 
depoſie forty ſhillings with the R egiſter,anda day ſhal be fer; 
if the-Court judge it againſt the Appealer,the other ſhall have 
the forty ſhilling, -and what more the Court ſhall judge fic , 
if _ the money ſhall be reſtored, Co/left;on of Chance- 
Oratrs. 202 3 | OG, 
7 When the Plaintif and Defendant have examined what wic- 
neſles they pleaſe ; 'then either of them- may. give the other a 
Rule for publication, which is a week ;. and: if in that time ns 
commiſſion be taken out norcauſe be ſhewed againſt it ; then 
Publication is granted! . Secondly, After Publication-no new 
witneſſes may bee examined but upon Oath taken, That the 
party that would examine hath not ſeene any of the examina- 
rions,or ſome Certificate from the Commiſſioners, of reaſons 
why the witneſles could not be examined,and an Order of the 
Court upon it, or an Order'of the Court. ' Thirdly, If the 
Suit be old, and Plaintifand Defendant dead, there mult bee 
a new Bill exhibited before publication can bee had, Cares 


Rep. 66. 94. 


Anſwer, 


Reperr. 
Sc, 46, 


Coſts, | 


Publication. 
Sc, 47. 


Witneſſes, 
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For Orders before the Decree and Finall Order, take this. Order, - 
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Regiſter, 


Firſt, An order made out of the general! Rule, muſt Ct down 
the ſpeciall reaſons of it. Secondly, If an order bee made and 
the Court not acquainted with-the former Order, it is ſur- 
reptitious, and not to bee uſed, Thirdly, No order ſhall bee 
explained by Petition, -but by publique motion, both parties 
being heard. Fourthly, No Order but finall Orders and De 
crees ſhall be received to bee entred after eight dayes from the 
day of pronouncing it, that day being excluded, Colettion of 
Orders in Chancery, Tothill 137. &c. 

The duty of the Regiſter is this. Firſt, to fet down the Oc- 
ders truly:as the Court: doth deliver them, and not by any 
temptation to be drawn to doe otherwiſe. Secondly, To men- 
tion the laſt Order in the preſent Order. Thirdly, To keep 
Coppics of the Orders hee doth deliver. Fourthly, After a 
hearing and . reference to a Treaty, to fet down in this Order 
of Reference, whac was the opinion of the Court, unleſs it doe - 
direct it to be drawn otherwiſe;Colettion of Orders of Chanc 


Day of hearing As to this; take. theſe things; Firlt, After Publication had, 


Se, 48; 


the Complainant, or. in his negle&t, the Defendant may pro. 
cure a day of hearing of courſe to bee ſet down by his Cictk at 
the ead of the Tearm, when the Lord Keeper doth ſer down 
dayes of hearing: for the next Tearm. Secondly, The dayes 
muſt bee ſet. down according to their priority of Publication. 

Thirdly, No cauſe muſt bee preſented for hearing the ſame 
Tearm that Publication doth' pals. | Fourthly, All Procefs to 
hear Judgement muſt bee retornable fix or ſeven dayesbefore 
the day of hearing, except it be in the beginning of the Tearm, 
when the time will not bear jt-: And the Writ muſt have on 
the back of it the very day of hearing. Fifthly, If the Plaintiff 
appear tot.; then the Dcfendant is to. bee diſmiſſed with coſts, 
Caryes Rep. 4.5. Collettion of Orders of Chancery. 


The hearing it - Ag to the hearing,take theſe things. Firſt, If the hearing bee 
lf, Decree ® upon. Bill nd Aofiver, the: Anſwer fnuſt bee admitted in all 


points to bee true. Secondly, The Anſwer muſt bee read in 
Court at the hearing, eſpecially; there+ where no councell ap- 
pears for the Defendant ; and it appear he hath been duly ſer- 
ved : and if in that cauſe the Court ſee cauſe to Decree for the 
Plaintiff; the'reaſons ſhall bee expreſied/in the —_—_ =_ the 
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Dcfendant ſhall-bave a day to ſhew cauſe, fo hee doe firlt lay 
down. the colts ſer.down by the Court. for this-delay, tothe 
Plaintiffs Attorney, and have his certificate for it, or make 
oath hce tendered it. And if the Court ppon the ſecond hear- 
ing confirm the firſt Decree, he ſhall pay full coſts, Collett ion of 
Orders of Chancery. ; 
For Decrees, take thele things. Firſt, The Decree muſt be 
ſhort and not recite the Pleading largely, but the fpm of it 
briefly. Secondly If it be made before the Maſterof the Rolls, 
or bcfore any Judges, it being drawn, muſt bee firſt Ggned by 
them, and after by the Lord Kecper, and then enrolled. Third- 
Yy, Te muſt bee. figned and cncolled before the firſt day after 
the next Micharhmas or Eaſter Tearm, after the making of it. 
Fourthly, If it concern Land os Leaſe; ic muſt within fix 
moneths bee entred into the Regiſters Docket-Book ; other- Purchaſors, 
wiſe it ſhall not prejudice the Purchaſors of the Land, Fifthly, 
No Decree ſhall bind apy but thoſe who aze ſerved with Pro- 
cels ad audiendum fJwilicium, Of Gid appear greats. c: Sixthly, 
Nor ſhall it binde any that eome in þy. conveyance, bona fide, 
fromthe Defendant before the Bill exhibiced, and thatis no 
partie by Bill or order. But where hee comes in pendente lite, 
and without any.colour of privitie.or allowance by the Court, 
there regularly "ſhall bind.him z;And yet if thetgbee any in- 
permiſſion of the Spire, ;pr the Court bee acquainted with the 
conveyance, the-Courtys togive oxderin it. Sixthly, No-De- 
cree can be made,crofled, aJrered or explained upon a bare Pe- 
tition oply;and yet hereby is nay hee ſtayed for a while, till ic 
'can beemoved in.Court, Seventhly, Nor can-it be;bring once 
carolled, reverſed, or altered, but bya Bill of Review,:unleſs 
it bee in caſe of miſcaſting where the caſe is demonltrative, 
which may bee done by.order.. A Decree at this day will bind 
the perſons : For if any doe refuſe to obey it, the Court will 
impriſon him till hee doe-capform. And however it bee ſaid 
that a Dccree.cannot þingdithe Fight of the Land, yet experi- 
ence teacheth that,upon.the matter, rights, and titles to Land 
and Goods,arc-hereby.concluded allo ; for this Court by their 
order of Sequeltration and InjunAion, doth diſpoſe of the 
poſſeſſion thereof for ever, to him. that it judgeth.to _ 
= righe 
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right thefeunto, in coriſcience, © Eighthly, If the Decree be to 
be made upon pretence'of Equity againſt the Judgement of 
another Court ; this Judgement is firſt read,and then the De- 
cree is not to vacat the Judgement, but to order the unrea- 
fonable party.Ninthly,The courſe to puniſh the breach of, and 
force obedience to a Decree is, firſt ro ſerve the party with it 
under Seal of the Court:andin cafe of difobedience to have 
all the Procefſe of the Court of contempt out againſt him,one 
after another ; and the party being taken, is to be impriſoned 
ſtraitly, and not ſer at liberty till he obey ie ; that is,that he 
doe that which is preſently to be done, and: give ſecurity to 
doe that which is to be done in ftwre. - Allo the Lord Keeper 
may Fine him what he pleaſe and extreatit. And if the Deerec 
be for Land, and the party 'remain obſtinate and willfull af- 
ter his impriſonment, the Conrt doth uſe to grant an Injun- 
&ion for the poſſeſſion ; and this being diſobeyed after it is 


ſerved, and Oart-made thereof ; the Court doth uſe to prant 

2 Commiſſion to ſome Juſtices, and if need be, a Writ of 

Aſſiſtance to the Sheriff to put him in poliiBony Caryes Rep, 

23.34-36.37.Cromp. Jur.41.43.Colletts 

Tothill 56.57. &c. | 5 

Bill efReview As to this take theſe thivgs. Firſt, When 'a cauſe is diſmil- 
ScR, 49. 
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ſed-upon full-hearing, and che diſmiffion figned and ehrolled, 


it cannot be retzinied again'burby a Bill of Review, and for 
ſome ſpeciall cauſes. Secondly, Nor can a Decree be altered, 
reveried or _ bur by Bill of Review, unlefle it be in 
caſe of miſcaſting only where the miſtake is demonſtrative. 
Thirdly, No Bill of Review'is grantable but upon Error in 
Law appearing in the body of the Decree it ſelf, withonr aver- 
ment or further examination of any matter of fat, which 
might have been had at the time of the Decree,unleſſe he ſhew 
ſome new matter which hath riſen in time after the Decree, 
whereof the Plaintif could not have advantage before,and up- 
on Oath made that there is a diſcovery of ſuch new matter, 
this Bill (by leave of the Court) maybe exhibited. Fourthly, 
who ſo getteth this Bill, mult firſt give ſecurity, by Recogni- 
zance to a Maſter, to abide the Order of the Court for coſts 


| and damages, if there” {hall be cauſe by this delay co alow tt. 


Fifthly, 
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Fifthly, Alſo he muſt firſt yeeld obedience to the Decree-; as 
if the Decree be to yeeld the poſleſſion of Land, deliver Writ- 
ings, pay Money, he muſt doe it : But if the Decree be to ex- 
tinguiſh « Right, convey Land, releaſe 4 Debr, acknowledge 
fatisfaRion, canceil Records or Evidences, or the like, it may 
bee ſtayed by the. order of the Court, till the Bill of Reviver 
bee determined. *Sixthly , And upon' this Bill no witneſſes 
ſhall bee examined to any matters, which were, or which might 
have been examined upon the former Bill, Collett ion of Orders 
of Chancery, Tothill 173. Attorn. Acad. , 


This is an interlocutoric Order in this Court, wherein theſe joan, 


things are to bee known. Firſt, It is ſometimes before the De- 
cree, and ſometimes after the Decree, ſometimes by word, as 
to one preſent in Court, or by writing. Secondly, This is 
ſometimes to the end.to get the poſleſſion of Land, and ſome- 
times to the end to Ray a Suit at the Common Law, not to 
goe to tryall, or if tryed, not to Judgement, or if Judged, not 
to. execution, or if executed, that the monie bee ſaid in 
the Sheriffs hands; and this latter it will ſometimes doe with- 
out-laying-down of any monie, and after the partie is areſted 


at Law for themonie. Thirdly, It is gotten commonly upon Was 
ſome matter of Record or writing plainly appearing, or when ,b1e, or = : 


the Debt deſired to'bee ſtayed doth appear to bee very old and 
hath fept long, the Creditor .and Debtor both dead a long 
time before the Suit brought for the Debt, or when the De- 
fendant fits an Attachment, or departs without anſwering, or 
confeſſeth the Bill, or ſo much thereof as is ſufficient :; Bur up- 
on privitie of Snit only, or upon ſarmiſe of the Plaintiffs Bill 
only, this is not grantable, eſpecially in caſes where the Defen- 
dant doth appear in time, and deny the ſuggeſtion of the Bill ; 
And yet in caſes where a Suit is for Land, or to ſtay a Suit at 
Law, and the Defendant doth not appear, but isin contempt, 
the Court doth uſually grane this IojunRion, till hee appear 
and (atisfie his contempe. So allo, in caſes where the Defen- 
dant doth abſent himſelf in a private place, or is beyond Sea, 
and cannot bee ſerved with a S#ubprna,or where hee hath got- 
ten time to anſwer upon ſome pretence ; In theſe cales it is 
uſuall to grant Injunftions to ay Suits, till the Defapconts 
<5 110; an. oe 
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doe appear: Ahd now every Commiſſion to take an Anſwer, 
muſt have in it an Injunction to ſtay the Defendants Suit in 
Law, if any bee for the thing complained of by the Bill, till his. 
Anſwer bee in, and the Court give order init, if the iſſue bee 
not joyned before the Return of the Subpana ſerved upon the 
Defendant, and fo to ſtay Jullgement for this time ; and of 
this the Defendant muſt take notice withont any ſerving of ir. 
Fourthly, If the Bill come in after a Vedict at Law for the 
Debt, the Court will not uſually grant an Injunction without 
laying down the monie in Court, except: ſome ſpeciall matrer 
of Equitie appear in the Defendattsanſwer,or in ſome former 
Decree : But before,though the Suit here be not begua till af- 
ter the partie be arrefted, yetiit is not uſualbto force the depo» 
ſiting of the monic. Fifchly, If one ſue for Land here, and 
hanging the Suit, diftcain upon it after the Anſwer and Repli- 
cation made ; or ſuc here for any thing, and hanging the Suit, 
ſac in another Court for the ſame thing, he may have an Injun- 
Aion + But if one hath-ſowed corn upon Land hee hath:in leaſe- 
paroll, he may have it for the Corn. Sixthly,If one ſue a man: 
priviledged in this Court, in another Court, hee may ſtay that 
Suit by this means: Seventhly, Injunctions for unjuſt felling of 
Timber, ploughing up of antient Meadowantient paſtures not 
ploughed in twenty years, or to maintain incloſurcs kept in 
moſt of twenty years before, are grantable according tothe 
caſe;but not where the Defendant dock. claim any cſtate of in- 
heritance in the Land, unleſs hee claim'itintruſt, or ſome ſuch: 
like ſpeciaH{ cafe, doth claim it diſpaniſhable of waſte, without 
ſpeciall- order firſt given in the caſe, Eighthly, An IajueRion- 
ro quiet a poſkeſſion,is to be granted of houſes and Land only, 
and not of a Rent orany fuch like thing :And there it is not to 
be granted before the hearing of the cauſe, but upon oath that 
the Plaintiff was in poſſeſſion art che time of the Bill put in, 
and then only of thar poſlefſionhee had then, and three years 
before, and at the time of the motion ; and'notto be extend 
ed to the poſſeſſion of thoft from whom hee claims, as his- 
Tenants, &c. And this alfo ſhall nor hinder the Defendants. 
Snit im-Law, making a Leaſe, taking of a Diſtreſs, 8c. and 
this InjunRtion alſo, -if the Plaintiff delay [his oo _—_—_ = 
(ith iffolve 


—_—. 
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diſſolved 2gain. Andic was:uſuall to inſert in this InjunRi- 
on this clauſe ; That the Party was in poſſeſſion atthe- time 
of the Bill exhibited, and -certain yeers before, and-that his 


Intereſt is not determined by any lawfull means,and a bond of 


ten pound given for the truth of this. Ninthly, If the Injun- 
Rion be ta tay a Snit in Law, it is uſed to have this clauſe. 
That it is for the ſame matter conteined in the Bilt-; and that 
the Suit begaa after the Bill put in, and a bond given that this 


is true. Tenthly, If it be to ſtay and remove a Suit by Ceroj- Cocivare; 


orare, bond muſt firſtbe given that the Bill hath matter ſuf.. - 


ficient in it to'bear it, and ſhall be proved true within four- 
teen daies after he hath the Writ, and this if he do notin, this 
time;after a Certificate of his negle& from the Examiner, it 
- ſhall be difmiſſed with coſts, and a Procedends granted. Ele« 
venthly, If ie be to ſtay a Suic after-a Verdi, it muſt be de- 
livered into the hands of the Lord Keeper himſelf, with the 
Order whereupon it iſſued forth. Twelfthly, Tcis not to be 
granted nor revived, ſtayed of diflolved for ftay of. a Suit at 
Law upon a bare Petition only, without more, nor ſhall any 


InjunRion. of any other nature paſſe by Ocder, or Petition | 


without notice and a copy of the Petition firſt given to the 0o- 
ther fide,the Petition filed with the Regiſter & Order entred. 
Thirteenthly, If Councell move" to have an InjunRion, for 
matter in the Anſwer;he muſt put the caſe in writing to the 
Court, and if itfall outeo be untrue, he againſt whom it is 
made ſhall not be puniſhed for diſobeyingit, but ſhall- have 


Cofts. 
Procedtnde., 


colts ; and ſo in all like caſes, where it is gotten upon miſinfor- Cofts, 


mation or other abuſc of the conrt. Fourteenthly, When it is 
granted npon the merit of the cauſe,or ſpeciall canſe in Equi- 
tie,it is to ſtand till the hearing, unleſle the Plaintif delay his 


ſuit. Fifteenthly, It muſt be ſerved, and the ſerving of this ts Serving of ie. 


much like the ſerving ofa Swbperna. Sixteenthly,It isnot tobe How and when 


6p or upon a bare Petition only.Seventeenthly,Nor is it to dflalyed, 


diflolved without motion of the adverſe Party. Eighth- - 


teenthly, And yet if an InjunRion be granted till the Anſwer 
put in and Order made, and no Ocder be made to continue it 
within fourteen dayes afterthe Anſwer came in ; ia this caſe it 


ſhall be difſolved,upon the Regiſters certificate thereof only ; 
Nan 2 . | and 
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and if no motion bee made'that, Tearm,or at the next;genetal} 
Seal after the Tearm, -to continue! it for inſufficiency of; or - 
matter confeſſed in the Anſwer, it is diflolved of courſe; ' $g 
whea it is to ſtay Suits at Common Law,and the Plaintif dork 
not proceed: for: three Tearms together: Niateenthly; None 
will bee reſtrained by it, but ſuch as are named, and: therefore 
it muſt forbid Partics, Conncellors, Attornies, &c; Twentieth- 
ly, - The courſe to puniſh the diſobedience to, and ro force the 
obedicnce of,an Injunion, is thus : To ſerve him firſt with it; 
and in caſe of diſobedienge;; and- upon Oath madethereof all 
the Proceſſes of contempt are to goe oudagainſt him; one af- 
teranother, and;being taken hee.is to bee impriſoned till hee 
doe obey it, or give ſecutitie to doe it ;. nor is hee tobec heard. 
in the principall..caſe tjll hee-yicld obedience inevery thing. 
And. if the, InjunRtion bee, for a poſicflion.of Land, and the 
partie fits all the/Proceſſes of conterypt, and<arinotbee found 
by the-Serjeant as Armes,or make aRelcue ; a Sequeſtratiori 
(hall bee granted of the Land'; and if her dbey-itnor, & Com- 
miſſion to put him in» poſieſſion: - See for alt theſs Torhilt bo. 


&c. Caryes Rep. 34-36. 40. 41 42. 44-45 :48-49.77/$0:98. 
IOILEL 3-47+5 $;76-EE 24136, : L118 9343043 TOOT1VT 

' For, the fyrther illuſtration! of all whichahitigs, take theſe 
following ples , The; Plaintifs Hasband wasboyntinw Sta 
tute of one. hundred:-pounds;-t9! pay- one hundred and thiee- 
ſcore pounds ; and after: by Indenture the Defendant-did 
grant unto the Blaintifs Husband, That iFkee failed in the pay: 


; 


ment of che laid one hundredand threefoort pounds; the fame 


ſhould; bee levyed.; of certain/Eands, then the ſaid Plaintifs 
Hysbands Lands, called. S:irbeck,, and; ſome: other Lands ſpe 
cia/ly. named, lying in. Hawthera, :in'the County of: Lincd/n; 
the Husband dyed,” and-the Defendant ſued extcution as well 
of other Lands in the occupation2 of the Blaintifs late Huſe 
band,;as of the Lands mentioned in thei Indenture' « 'And Sit 
Nicholas Bacon Lord: Keeper, granted an Injundhob 42ginft 
the Defendant immediatly :to remove-from the pofſeion of 
all the other Lands, except of choſe. 6nly. contained in -the 
Indenture ;:and that, bee ſhould quietly ſufferthe Plaintiff to 
e0zoy the, ſame, CHearg.. Pubverioſf 1 Wid: Plaintiff, :Gilhey; 
bp > > jou | Pulvertoſ 


4. 


o 
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Pulverroſt Defendant; Ann's Elie. fel: 51.' The Plaititiff 
ſerved the Defendant with a Swhpe1z; to appear in Chancery, 
whereof hee madeoath;; -and becauſe the Defendant did'not 
appear, an Injunction was awarded againſt the Defendane; 
his Councellors, and Attorneys, upon pain of twe'himdred 
ponnds, nor to: proceed'in Judgemetit in an Aﬀtionof Debt 
of fourty ponnds'in the Common-Pleas againſt the Defen: 
dant : Knot Plaintiff, Zackson Defendant, 1 Ehz.fol-213; At 
InjunRion is grafited to diſcharge an Execurtid6n'by Elegit 
taken by the Defendant out of this: Court:;” for'that vein 
ſerve&-witls a 'Subpeay did not 'appeat : Hobby Plaintiff, . 
Kemp Defendant; 1 Elizi 294 157 090 OD 3 VIE TeS 
': The Plaintiff ſets: forth by his Biff, That where there was'a 
Snit'depending io the Dutchy Court betrween'the Defendant 
and: Chriftoplay Aſcugh tis brother for certain Lands; it was 
agreed, znd the Plaintiff was bound: to the Defendant ih one 
hundred: pounds, that” the ſaid''Chretophen fltonuld become 
bound by Obligation in the ſum of one hundred pounds the 
tenth day of 7» following; and/ ſhould then alſo. make un- 
to hima Releaſe; and the Dcfendant was alſo bound by Ob- 
ligation:in' fifry pounds to pay the ſaid Chriſtophes a funy of 
mony the ninth of Jaye,inthePatiſh Church of Dale: Arid bez 
cauſe both the dayes of performance of the Conditionsof the 
faid ſeverall Obligations were ſo neer togerher ; therefore it 
was agreed.” That wher-the Defendant paid his monie,theſaid 
Chriſtopher ſhould make his Bond and Releafe, and ſheweth 
thac the tinth: day” of) Fwune thei Deferdinveame nor himſelf, 
but: ſen hisfervant to Say the” monie, 'anq} Chriſtopher was 
there ready to- make the [Bond/and releaſe tothe Defendant, 
and offered to deliver the ſame: to the Defendants Servants; 
but they refuſed"ts accept thereof, and afterward-the faid 
Ehriſtopher 'oftered-the ſame to the Defendant, bar hee like- 
wiſe refuſed to receive' the ſame, and: yet pursthe Plaintiffs 
Bond of -vne hundred: potinds 'in Suit! in the Kings Bench 
hereupon an InjunCtion is granted, "with a clauſe (S5-#a Fr) 
to ſtay all further proſectition of any Aion in any the Queens 
Comtsat the Common Law, or eliewhere, upon the Bond of 

6ne tmandred pounds againſt Yb and alſo-the — 
- gff1 nn 3 0 
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of any Nif6 prize, ar Judgement ;.or execution upon Judge- 
meat, if Judgement bee already given upon the ſame Bond, 
ungill the Defcndant- have made a .perfe& anfiwer, and the 
Court take other order ; A/cugh Plaintiff, Skelton Defendanr, 
2 Elias. 9. 129, t $34 Rs ; 
-. The Defendants Attorney 'at Law was enjoyned £0 ſtay his 
proceedings at Law againſt the Plaintiff in an Afton of Treſ- 
paſs; and notwithſtanding this, the Defendant himſelf pro- 
ceeded and got. Judgement, and took out a Lewari facies a» 
gainſt the Plaintiff; and an InjunAion-was granted againſt the 
Defendant himſelf to wy bogs execution of the ſatne Writ of - 
Lewvar facias, or if hee had executed and levyed the damage 
and coſts, that then hee ſhould bring all the monie thereupon 
received into the Court of Chancery, in Craft. Aſcenſ. Dow. 
to bee diſpoſed of as the Court ſhall-think fig and yet not- 
withſtanding hicaſelf ſhould bee then preſent in Court toan- 
fwer the contewpt : Sedgwick Plaintiff, Reaman Defendant, 
2 Eliz. 92. «+4 | | 
The Plaintiff being ſon and heir to his father, who died Ins 
teſtate, centred into the houſe whereof his father died ſeized in 
Fee,and pofiefſed himifif of certain tnall parcells of goods to 
the valne of five ſhillings, of his fathers gaods, who died Inte» 
Gare: and the Defendane having an obligation of four hun- 
dred pounds made by the father unto him for-performing the 
Covenants of an Indenture, ſued the ſon as Executor to his 
father (who dyed Inteſtate) and npon the teſtimonic of ſome 
witneſſes, that the Plaintiff had ſold or given away the laid. 
ſmall parcell of goods, a verdi&t paſſed for the Defendant for 
the whole400.1.: which appeared by certificate of the Juſtices 
of Afſizes ; and thereupon an Injundtion was granted to ſtay 
Judgement, and all other Actions, to bee commenced by the 
Defendant againſt the PlaintiF upon the ſame Obligation, ans» 
till--che matcer- be: heard -or otherwiſe determined by the 
Court : North Plaintiff, Kelwich Defendant, 2 Eliz.237, _ 
"The Defendant exhibited his Bill into the Chancery for cer- _ 
tain Lands, and afterwards ſucd the Plaintiff in the Common- 
Pleas for the ame Lands, before the matter was determined in 
the Chancery ; therefore an Injundtion was awarded _ 
| ©3604 the 
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the faid Bedy;to ſtay his proceedings inthe Common: Pleas, 


Bill and Gifford Plaintiffs, Johg Body Defendant, 2 Elix,263, 
- The Plaintiff made title to the Lands by a Leaſe-paroll, 
made by the Defendant unto him, whereupon hee did ſow the 

round with Corn,and the Defendant entred-upag him;there, 
ore the Plaintiff had an InjunRtion; for the: Corn, | Hary/on 
—_—  Cholmley. Myles and Alice Defendants, 30. Eliz, 
-far 300:l. *I my rt af 


. . The Bill was to be relieved xeainſt a Judgement, indireAly p 


gotten, by Ralph Cavendiſh, inthe name of Thomas Cavendiſh 
his brother, by default in an Aczognt of waſte ;.and becauſe i 


- 


ſo appeared, an Injuadtion is granted :; Galey Plaintif, Ralph 


Cavendifa and T hemas Capendifb Nefendants, 2x & 22: Þ/% 
The Plaintiff delired to be relieved 2gainſt an Obligation of 
abundred pounds, -which. had an intricate and micnſible con- 
dition put in Suit ; far that, the,Plaingif, being deſiced by the 
Defendant, to ſeal a Releaſes, defired-only:time $0.bee adviſed 
thereof, which the Defendant would nayecld nnto, but hach 
put the Bond in Suit, thongh.no waeies damanified.; and now 
the PlaintifFis ready to ſeal the Releale;therfore an lnjunQion 
is granted: ReWles Plaintif,and Rowles Defendant, 21,22 Eliz, 
| The Defendant did tender an-aflurance to the father to bee 
Sealed, who being old and blind, deſired time.to confrr with 
his friends ; the Plaintif upon xequelt eaſed the afſurance, and 
his father afterwards ſent word to the Defendant be was wil- 
ling to (cal is ; but the Defendant anfivered, hce:gid:not paſs 
whether hee did orno, becauſe.he bad hut an eltate for his life, 
and the Defendant had .his Bond to enzop it duying his life, 
which hee did accordingly z and yet nevertheleſs the Defen- 
dant put the ,Bond in. Syit 'upon his fathers Taid refufall, but 
ayed by InjunRion : Kwgbs Plaintif, Harnvel Defendant, 
21 Ehlz, nt 
-., The Plaintiff ſought to bee cclieved upon an Oblgation of 
300.1. which-hee centred irgo.to-make a Jointurc unto his wiſs 
1 conkderation af..174-). promiſed ito him by the Defendane 
i1marriage, which was never paid.unto him-; therefore an In- 
jun&tion is awarded if cauſe: bee not ſhewed, Ofbers Plaintif, 
Havers Defendant, 21, Flix, - _—_ 7, 


a O— CC 
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Contempr. 
Sc. 51, 


Examination. 


Witneſſes. 


Commitment, 
Coſts, 


"The Plaintif ſued here to be relieve fora Leaſe of a thouſand 

yeers, of '\certain-Tands, and\depending the 'ſait, the Defen- 
dant, by qo Min out of the Exchequer, being Tenant of 
other Lands tothe Queen, bfotight an E jeftone firme againſt 
the under Tenants of the Plaintif; therefore an Injun&ion to 
ſtay the ſaid fuit of 2x0 Mini, if cauſe be not ſhowed; Foavey 
& alis Plaintiffs, ' Miles + ali'Defendants, 2t Eliz.. 

- As to this, theſe things are to be'known. Firſt, As for con- 
tempts,in Word or Deed, upon the ſerving of Proceſfes]; the 
offendor is to be committed Bit in caſe of other contempts, 
by-not appearance, atd apainſt'Orters and Decrees, the pro- 
ceeding is by Attachment? &e; 2 Secondly; one'witnelle is [uf- 
ficicatto prove it, Thirdfy, whenthe vffendor comes in, he 
is to be examined ypori Interrogatories, and theſe muſt nor 
exceed the Affidavit, if they doe, he may Demur or refuſe to 
Anſwer”; andthe Proſecutor tnays if the will, have-a Com- 
miſſion and examine"apainſt tim":- And hereupon its refer. 
red ſotnetinies to:2 Maſter t6 'e6rifider if it be proyed ; and 
the” Contemptor'-may tave'a' Commiſſioner prefent , and 
croſle-examine the witneſles brought by the Proſecutor : But 
he cannot without Ocder Examine other witneſſes. Fourthly, 
The Contempt- being confeſſed or proved,” the court doth 
commit the Contemptor, during its pleaſire, and he muſt pay 
coſts, which the Maſter c6'whom its referred muſt afſeſſe, 
Fifthly, And if he be in contempt, as farr as to Proclamation 
of Rebellion, he isnov to be heard in that or any other ſuic 
eill the Con ſaſpend - rrp If the Prothpe — = 

rove it, the Party proſecuted may;'\upon Motion, be diſchar. 
land ſhall have coſts againſt the other.- Seventhly,the con- 


rempt being for nor appearing, the Court -may upon hearing 
of it (if it pleaſeth) diſcharge the priforier grarzs-: bur if it be 
for diſobeying an Ocder, he muſt obey the Order before he 


cafi be diſcharged. If upon examination it appear to be no con- 
tempt, the court'will diſcharge it.Eighthly,It being mgrorng 
the Plaintif muſt begin all by a new Swbpaya. Ninthly,' when 
-2 contempt is charged wpon perſonFunable to travell, ſervants 
.or workmen.that live facr offjupon Affidavit, this may be cx- 
amined by commiſſion, at the charge of- the Bs __ the 
_ rolecutor 


LY 
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Proſecuror naming the Commilſjoners,; one CommiNioner 


preſeng; tobe executed, when and where 


only for conteſnptor UTE ] 
the Six<Clerks,not towards the cauſe;ſhall ſer down. Tenthly, 
The Concemptor coming in grets,. or by Proceſs, may give 
Notice £0 the Clerk of the other fide of his appearance, and if 
then:Interrogatories bee not put in within eight dayes,:; or be- 
ingexantined; if no Reference bee ,of the;eximination, nor 


Exeof 


r7 Orders, | 


. As to this thing, theſe things muſt bee knowd; : Firſt, | This 44 | 


Decree is for the payment of a Rent orſum of monic to bee 


Chancery Oratrs... 


. * Astothepointof Diſmiſſion, take theſe things, Firſt, This Dili, 


is prayed and had upon Plea; to. the Bill or heari 
end not.after examination of witneſſes before heari 
but upon a diſcontinuance of Proſecution by Motion and Or- 
der of the Coust.. Secondly, If the Plaintiff diſcontinne his 
proſecution after allthe Defendants have anſwered, above the 
' ſpace. of one Tearm, the Cal oſs to bee np of couch : 
| 00 lene * But 


þ 
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Brit ROT Rephearigs PATE mot $eadifiſtonictont 
an Ordern goons eawcioſe > diftnlled 
upon a full hearing, ' Recorded s joy rercified by the Lord 
Keeper, it cannot bee again retaitied,” nora new Bill admitced 
- tuponnew tnatter. Fourthily, Andifthe Bill bee daclydib- 

of outfit, or by ordes; ti: Moriori emay'beerv retain ic, 

Coſts, BY fie colts HSA pon the diſmiſſton bee paid andeerrified 
fropithe Attorney, or the other fide, that it is done:” Fifrhly, - 
No wifmiffion nortetcinet upon a diſmaifſionthatt begranted 

6n Nia ms Sy, In calesof diſmiſlion not 

vj Lon #26v'Bill, rhls.axy bee pleded./S0- 

Ke 4 mhe- Edjits fil votadn an dinils 6 iodoth: fer 
as > ao. ects uf Thitfcery Opiters, Taryes Rep. "PR FoF4s 


| 76X10 -Sagy} 
- Maſters, y, £3 6 theſe- ee bigs ſt bee heeded. /Virtk, Maſtets 
Foote bat (pchttcte econ 


£4 4 Ride bn4 en *nd not 


if the Couſe approve the Report, the Appealer muſe pipin wo 
vi its "6h Reſo ho 3 
ety” oh eedceotor m;: aver 

Pen ory ith! t Decrvebeing poſitive, 

Bk 4} Yot'biac 67 court £6 force lobedlerice; antes the 

orher pactie' within ef iohe diyes of e6tve yet in Octertocroſs 

About raking = y thiiſt ce 'thit "the Oaths that bet taken beforethem 
ot Affidavits. eeocendly and $14 tak6n-/a6ll cherefore mnſt bake 
Wehop roomy 


' ko.peceive it nl it bee __ written hone bletingaots 


rerlinedtion” of any word bf fablitence. - Fifthly; Afideuvirs 
for fervi por NE ER ng bi 
'orhtrs' 5 wellay -Siacthly5 af fllavids 


Ke erp y 
"oy tibr be'tsk a chey' pers 
not to'bgc ſes Nor: may any Aff dnirbee th- 
ken tenflmg ro rhe - Re arr fre —— 
67-716 any fickbet * aifthieePts be@'colburdſyinderoe 
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into Qajh-made-pf the ſervingoof Brocels. /Eighttiy; Farths 
making Oach'of ſerving :Syubpye, co moreix Shhpirne; Ca3 
ryes Rep. 84-85 99.103-68.69:81:825gB--/17 fy DN 
_., Asto this point, take this: Firſt, Wpon:a:bare Petition an4 Peri-ion.” 
ly,No Sequeſtration,Dilmiflion Recayners upon Diſmillionsg, Sct+ 53: 
hnall Orders, gre. to be granted-'; nor: Injunttionsto Nay s 
Suit in Law granted, revived, idiffolved,” or tayedcy nor De- 
murrge- qvereruled, former. Ocder made in: Courtg nor:may 
any former Order made in Court;'bee/altered or. cxplain- 
| ed; bur ſuch an Ocder mayby this:meins: bu:ſtaped' for 
while, till it can'be-move@ in" Contr; Secondly, No cots 
mitment of any perſon taken upon any Procefie of canternpe, 
is to;be diſchatged by Order inpdaabare Petition only; bur in 
time of vacation, and-upon. heating the adverſe parry; his At- 
torney or Clerk in Court.-. Thiedly,/No Gommiſffignfor cx- 
aminatian of Witneſſes. may. beſawarded: or fiicharged , or 
examinations ſupprefied uporr abare Petition: only, buz: upon 
Reference to the Six clearks,noct towhrids the catife, ztidrtheir 
Certificate madethereupon, Celetion of Chancery Ordery: | 

As co this point, know theſe things. ' Firſt, A perſon may Commicmene, 
bec committed and impriſoned herefor theſe cates: follows 23d 'wprilon- 
1ng (viz. ) For,pming4n afoutthigſyfficient Anſwer;or for $a ;, 
threating. a Witnels toibeexamined:at'a Commilſion;or .in Where ir ſhall 
the Court ; Orfor any myſdemeanor' in-word or'deed' to- be or nor. 
wards any perſom: in- ſerving the Proceſs. of the Court 5 Or Y 
for any contemptuous-words againſt the Court, or any of the * , #7 
Procels:thergof. ; Or foridifobeying any order of the Court: & 
Secondly, When: aty Oath is made>by one perſon alone, of 
the mildemeanor of any /perfort .upotn ſervitg of Proceſs or 
Ocders ; the party-upon motion is tobe committed and no 
examination ſhall be made : and'if ewo perſons ſhall make, 
Oath of any-ſcandalous. or contemptuous. words againſt the 
Court or Proceſsthereof:;the party uporr motion istotand 
committed,,and-ho examination thall.be made : Arid if inthe 
firſt caſe ke ſhall-not afcerwardsbe found:guilty, otherwiſe 
than by this fingle Oath, he (hall: be diſcharged and the Pro- 
ſecutor ſhall have no. coſts againſt him. Bur if the words or 
Decgls be proved, be ſtands committed cill he (hall faxisfie! the 
Re Ooo 2 Court, 


PI hind 
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Coſts, 


"Court; and pay the Proſtemeor the-colts ſer -down'by the 
nd as 


Court. A to the other contempts againſt the' Orders 
and Decrees of the Court upon» Affidavit made ; firlt an At- 
tachment doth ifſue forth, then the partie is to be examined 
upon Intefrogatories,then lijs examination is to bee referred; 
and if hee confeſs it! or: it bee proved againſt him, theh hee is 
to bee committed : And if.the Proſecutor doe not follow it;or 
fail to prove it ; the party charged ſhall bee diſcharged with 
oood coſts. Thirdly, Impriſontnent for matters paſt, may bee 
pardoned;;ur ifat bee for not. obeying af/Order, this mult be 
obeyed etc hee will beediſcharged, -Caryes Rep.i41. Colletion 


of Chancery Orders, JT to 600963 | 
As to'this in general, itheſethings are to bee known. Firſt, 
That coſts are appointed: by this Court to bee paid in all theſe 
following caſes::;-Firlt; "IF the Plainriff doe not put in his Bill 
by rhe time appointed's; theDefendane:muſt have ſuch cofts of 
him 'as: Maſter of -the Colntſhall affels.: Secondly, If the 
PhintifF inſert -ſcandalous) or-criminous matter"in his Bill ; 
the party abuſed ſhall have good coſts. Thirdly, If the Defen- 
dant doe.not appear, bur ſtand an' Attachment z hee muſt pay 
the Plaintiff twenty :ſullings- coſts if the ſerving were perſo. 
nal elfebur:ten wages 6 cs twice ſo-muchievery ſucceeding 
Proceſs::i!Fourthly £1fihee: put inan-iinfutficient Anſwer, the 
Defendant mult for the firſttime; pay'the Plaintiff 40.s. if & 
come in by Cotnmiſſion 50.5; the ſecondi rime three pounds; 
the third time five porinds : and the'Maſters ceftificate upon 
the Reference is enough for the. Plaintiff of courſe to have o 
Proceſs for colts and 2 better Anſwer” Fifthly, Tf the Plaiy- 
riffexceptzgainſithe Defendants Anſyer; and it bee referred 
and fall-ontito- bee-g00d, the: Nefendanr ſhall have fourry 
ſhillings coſts from the 'PlaintifE - Sixthly, If 'a Bill bee dit. 
miſled for lack-of proſceution,)the) Defendantiwilt have coſts 
wwharahe Court: will: aſleſs:*; S$tventhly, If either part appeal 
From s Maſters Report, and it.goeagainſithe Appeiter ; hee 
muſt pay fourty ſhullingscoſtsandwhat mdiethe Contt ſhall 
fer down.  Eighthly, If a Defendant pur inaPlea or Demur- 
:rer;and it be over-ruled ; heſhall paytbe Plaintiff five marks 
-coſt5\:iAnd if it bre allowed; OOGENES Ho 'coſts;t Rioth, 
$f i1 6 . | : ly, 


E- 
_ 
Po [ 


a — "— _— 


FY WY 


Of Chancery | ns 


473 


ly, If when' a Demutrer' comes to'bee-tryed by the Court, it 
be diſmiſſed upon any other cauſe than what was alledged in 
the Demurrer, yet the Defendant ſhall pay the five marks 
coſts. Tenthly, If the Defendant Plead a former Bill for the 
ſame cauſe, and it-be found againſt him ; he ſhall pay the 
Plaintiff five pounds coſts : and if there be no Report within 
a moneth of filing the Plea ; the Bill-is to be difmiſt with ſe- 
ven nobles coſts. Eleventhly, If a Plaintiff proſecute a con- 
tempt againlt a Defendant, and diſcontinue his proſecution, 
or it doth afterwards appear to be cauſelcfle ; the Plaintiff 


ſhall pay coſts as the Court ſhill kt. 'So it he take out Pco- 


_ceſſe of contempt againſt him, and doe nothis beſt endeavor 
to execute it. So if he proſecute a contempt againſt a De- 
fendant for not. appearance or- Anſwering when he comes 
in upon the Attachment, payes or tendereth his colts and puts 
in his Plea” or Anſwer. So if when the Dcfendant:doth De- 
murr or diſclaim, avd yet the Plaintiff doth reply, he muſt 
pay coſts as the'Court ſhall afſefſe. : So where he gets an In- 
junRion by an untrue ſuggeſtion. ''So if when acanſe comes 
to hearing, the Court give to the Plaintiff no Relief ; then 
he ſhall-pay: to the Defendant ſuch. coſts as the Court ſhall 
afſeſſe; So if it paſſe againſtthe Defendant, he ſhall pay ſnch 
'cofts as the Court (hall: aflefle, 'And''if when a cauſe comes 
to hearing after examinations of witnefles, .it appear to: the 
Court, the Plaimiff might. have had as full relief upon Bill 
and Anſwer, albeit he be -now relieved, yet he ſhall not have, 
' 'but pay coſts; ſuch asthe-Conrt ſhall afſefſe.:. Twelfthly, The 
Defendant was- Ordered-to pay coſts for proſecuting a con» 
tempt after a generall pardon, Caryes Rep. 56. -Thirteenthly, 
If the Plaintiff ſerve one man for another of the ſame name. 
If one ſerve witneſſes to teſtifie, & tender no charges, nor 
when they come in, have no Interrogatories ready to exa- 
mine them upon. IFfT, ſerve another with a Sybpex4 in the 
name of an unknown.mian;and no'Biltis put in by me or him. 
If one command another to appear in the name of the Keepers 
of the Liberties ſuch a day, and he defires the fight of the 
Procefle ; the ſerver ſaith he mult ſerve another with ir, and 
leave no note, and he appearand no Bill sin ; in theſe caſes 
: 'T Ooo}g the 
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the party grieved ſhall have coſts, Caryes Rep. 68. If one 
proſecute Proceſſe of contempt , and no.; contempt is 
proved , hee may” have colts, Catyes Rep. $2, If one 
proſecpte another for a contempt, where none is, and the 


Court doth judge it ſo, hee: ſhall have coſts. If ewo Bills bee 


put in for, one:cauſe,the Defendant (hall bave one of chem dif 
miſt with coſts. And if the party appeinted to pay colts.in 
theſe caſes refuſe, and bee followed and taken ; for his con- 


' tempt hee ſhall pay twice ſo much as his coſts is before hee bee 


diſcharged. And if the party bee brought in upon any Proceſs 


- of contempt, hee muſt pay.:it ere hee ſhall bee diſcharged, 


Paupers. 
Sc. 56. 


Caryes Rep. 33-35,36-56.62.59.57.45.61.64 69.7 1.7 8:72, 
74:75 .$2.83.97.88.106.107.109.113.100; 

Asto this, theſe things. Firſt, The Councell and Attornies, 
affigned for Papers may- not refuſe, bur muſt attend their 
buſineſs, unleſs they ſhew cauſe to the Court why they cannot 
ſo.doe. Secondly, They muſt haye their order of admifion * 
allwaics with them, and-firſt move that, before any other mo- 
tion : And if the Regiſter find him not a Pawper, hee ſhall not 
draw up avy order: upon the ſecond motion, but the P ayper 
ſhall loſe the fruit of it, Thirdly, No Councellor, Attorney 
or Officer of the Court, appointed to bee for a Pawper by the 


Court, is co take any thing'of, or contract for any thing with 
| him. And the Paper that doth ſo give or contraQ, is to bee 


difpaupered for ever. Fourthly, If a Pawper ſell or contra 
For kis Suit or any partof it; his Bill hall be difraiſſed, and 


never after retained. Fifthly, No Proceſs of contempt ſhall 
| goe out for him untill. ic bee by the Six- who 
dealfor him ; And hee mult ſce there bee cauſe for it. 
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THE TABLE, 


Shewing the particulars ereated of in the firſt part, 
concerning Proceedings at Common Law - _ 
And inthe ſecond, concernig 
the Chancery, 


SRP WW. Bd. 
Batement, in chap. 58/8. 20. | Cauſes thereof, chap.58, 
t « feft. 209, 
Abridgement, is chap.5 8, leBt. 1 5. 
Accedas ad Curiam, i chap. 9.- 
Attions ; wn; an Attion 1 #, and how many Kind oa chers 
are, chap. 1 
Who may Ro an Aftion, and ageing Whos, and how, cp 3. 
in chap. 56 ſett. 2. | 
Within what time Altions may beebrought, chap. 5» 
What Aition the Plamtiff may have, Ys 4+ ad 
Where an Altion may bee laid, chap.6. _ —, 
What Attions may bee joyned, chap, 7-- | 
Account ,chap. 8. Holy rhe Account gnt ſaal bee charged, 8. 2. 
. The, method of proceeding in this Attion, ſet+.3 tho may have 
thu Writ, fett. 4. Againſt Whoms it may bee had, ſe. 5. 
Where; and ; wn What caſe it may bee had, ſethi6. in thap.25. 
- ſe. 2. is chap. 39s [ett L. iy chap. 59. /eR..2.2., Allowances 
herein, ſeft.7. Plearin thi —_ _=_ 8; The NY i” 
this Attion, ſet, 10s 
Attions popular, chap. 2.4. | 
Aftions of the Caſe ; where, and FTs it hath, chap. 12. 13, 14. 
15.16.17.18.79 'chap,$ {eB.6. For Wards, chap.1 3. and,34. 
As to the manner of ſpeaking, [e&#.3. As to the matter, ſe#.4. 
Which hazard a mans life, ſttt.5. Which cancern.a maninbis 
Office ſet. 6.. In bis Trade of Calling, [e&. 6. Which .dath 
tend to bis diſinheritance, ſeFt, 7. Which-charge bins With-an 
._ Oe diſeaſe, ſeft.1. Which ſlander 4 mans T, Wlealaths. 
rtf ' Which 
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Which binder a mans prefe\ment. Feebas Q. Which hurt a may 

Sn bis Libertie, ſeft.11. Which renil to a mans Reproach only, 
ſet.12. 

For an A Jn in, chap.18 ſee; 2. chap. 36. ſeft. 5, in chap. 
56.ſe W tzaken,chap.18 ſet. 9.in chap. 96-ſell. 

Fora Nafonce: ch ap. 19. by 

For a Trover and Converſi on, chap. 20, in hep 17 

For a Conſpiracy, chap. 21. 

For a Deceipt, chap. 22, 

For ſtop ping Water, in chap. 23, © 

For Indift ing exe falſly, in chap. 2.3. ſet. 1. 

For cunfing > catellvobedrewnel,s i chap.23: 

For men gen Execution, in chap. 23.ſebt. 2, 

For removing or abuſing a Difreſen ce: 23 \ ſets gat hab 


Fer burning a Hog e, 3n chap. 24. ſett. 

For killing of cattell, 1 chap. 23: FE d. ip. 4 
For removing bounds, in chap. 23.ſelt. 4. 3 qi oe 
For abuſing of Juſtice, mm chap. 24. ſet 5. vet 7: 
For a falſe Oath, in chap. 23.ſeb. 5. h : 
Berween Leſſa offer and Leſſee, in chap. 23, {edt 7. 
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For an Eſcape, in chap. 23. ſeft.'7, A 7 RUS 14 

Upon a Loant, in chap. 23, ſeit. bem chi. 37: (ot. SO R30 

Againſt a Goiler, Carryer,  Ferr5man, Ine keeper, P 69 
nf '23, ſe8. 9. 


Hei anOffor alep 23:ſeB, xd. in chap. 42: ſ6lÞ'6."" 


. balartos. yy' 


aro de we ay an .10 
_ AMonnds, in chap. yr ſet. 11, 

For ſpoyling my goods, in chap. 23. ſe. 7. 

Fgh Cd Pleage gn chap.2.3. fiat. 3, 


- Upon's Bajlement 5n chap. 23: ſet.8. 


For not _ ## chad. 23. ſeft.10. 
pits ings OY oY 


© © Againſt a Parſon for not keeping a Bull, in chap.2 " 
| Fermher mf yn foe back 360. : 


ent,chap: 5 8; \ 
remvent gn chag. 25. 555 | 


» "This Table. 


Atidavit, in chap. 59. ſet. 31.g2.:: 
Agreement, fſet in Contraft, and in chap. 59, [48 5.8. 
Annuity chap. 27. 
Anſwer in Chancery, "In 59. ſett, 37s. 
Apparance, in chap. 58. 
Apportionment, in chap. 92; 5 
Arbitrement, where good or not, in chap. _ ſef.7, inchep 59. 
ſet. 22, 
- aut : ſee Treſpaſſe. 
Afumpſit : /ze Attion on the Caſe. | ba | 
A (ſurance defett rue, in chap. 59. ſet, 100 1, 
Attachment, chap.. 26. mn Chancery , in chap, 5 9. ha. 21, 
32+ 37» 
Attaint, in chap. 11. ſefF. 1, 

Averment, in chap. 14. ſet. 4.5,13. inchap.s 8. ſe&.17; | 
Atidita Querela, 'FPhere is lyeth,” and how, chap.'28. , To avoid 
4 JTudgemint' or Execution, ſeft,3. To avoid a'Statute or 
Recognizance, ſeft. 5. To prevent a Pndgement ſet.6. To 


have Contribution, ſeft. 7.. 
Awvowrie, in chap. 35-ſeF. 23. 
Award : ſee Arbitrement. 
B 
Barre, 511 chap. 5s. 
Baylment, in chap. 34. 
Battery : fee Treſpaſſe. C 
Bew- Pleader : ce Pleading. - i 
Bill in Chancery, chap. 5 9. 'ſeft, 23, of EI, in chap. 59. 
ſe4.35. 49 


C 
Capias ad Satisfaciendum : ſee Execution. : 
Capias ad Computandum, What it 4s, in chap. 7 -ſoBb. 2, 
Capias exigent, and Proclamation, in chap. 29, 
Capias ut [eprom in chap. 2F. | 
_ Capias pro fine, i# chep. 2g. 
pn eneoyy a weey po fn. 31» 53; 5+ | 
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Co o lnchion 59. fett, 31.54» 

Cs Ghats it is, and where to bee had 4bay: 

Chancery, cha a Mg | 

Chyrters,in c p.17.ſtFt. 5, 

Choſe 5n Attion, chap. 57+ 

Common T enant, or Common ; ſee Jointenant. 

Commiſſion, in chap. 59. (eft.33.41. 

Concluſion : (ee Pleading. 

Confeſſe and Avoid, chap.5 8. 

Conſultation, in chap. 10. 

Continnance, chap.5 8. ſeit.9. © 

Contribution fcyienda,chap.3 outtbey, 59 fot LI. 

Cologr, in chap. 58. - 

Conſcience, chap. 59.. 

cya _— . and how , chap. | How ibee checks 

or not ; I5; I've 

ty:;/t.7. Where gone, in chap. w_ges. feed 

Corpas cum canla, in chap. 9. 

Covenant, chap. 31.chap. 36./ett. 6. -E: 

Coxunt : ſee Declaration, : 


Colour, in chap. 58. l 
yas ae in chap.8. ſet. 6. © 
Connterplea : ſee Pleading. QT 

Curia Claudends, chap.32. 


D 
Damage feſ fer, in che. 35- > og 
thap. 


Detkes in rymaonsr F gen | 

' Demand, in chap. 18 left. 5.7. 

Decies tantum, #n chap. 33. 

De ſon tort Demeſne, i#wrhap.5V..: 
Decree in Chantevy, proba. 59. 2.48.” 


Dedimus Potellatenyohap.3 4: w 
Declaration, in chap. 58. hy ey fi 4; 


Deperture in defpight of the Court Yin chu. LIC 4 
Debr, Where, and how ir yerhs, chap. 36, rr 212.3; ay) tha 
8. /ef6. _ 15 5/2 Cent ra ath 
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chap. 36.ſet.2.3. And where, ſe.6. Pleas tit, chap.36, 


ſe.3.in chap.1 y.ſett.g. Diſcharge, i in chap.36. ſet. 9. 
Detinne, Where it lyeth,. chap. 37. in thap.8, (eft.6. in chap.16, 
chap.23 ſeft.$. RG chap-37 felt F- 
Demaurrer, in chap.58. 
Deviſe, in chapy9:ſett- 6, 7. [9. 
Dies Rn. $8, +5 


Dh 'x2: , 


or bee diftrained, »ſeft. 3. Good or not, feb. 3. For ys 
vice, (eft.3. For Rent Seck,, Fine, Amereement, or IT 


feb. 4.5.6. When, 'ſefb7. Where, ſoft 8. ay $-4 9. How 
the diſtreſſe muſt bee uſed, ſeit. 10, 
Diltringas, chap. 26. 
Diſtringas Juratorum, chap. 43- 
Doxble Plea: ſee Pleading. 
Dower, chap.38. Pleas in Dower, ſefb's 2: I chap 59. ts. 
Dum non fuit infra ctatem, chap.39. ST 
Dum non fuir Compos mentis, _ 40. 


Ejelt ment, 577 cbap. 41 Set.4. | 

EjeQtione firtnz, chap.41. Where it heth chap. 41. [c. 1,2, 
Ze 4+ 5+6:7» 

| Ele: 4” E mr k 

Eleflion of Attion, chap.4. im chap.8. ſeft. 6, 

Emblements, in —_ lock 8 . 

E 6G 4B C 59. & » $. 227, t 

[mien : ſee Plonkoe, ” 

Entrie, in chap. 42. ſt8. 1.2. Gone by diem, ſe $5; Gee 
or wot, in claap. 41. (e#. 3.3. 4. 

Equity : ſee Conſcience, © 

Error ; href Brvee is chay: rt. ſe8t. 2. I 

Ppp 2 Eſcape 


The Table. : 


Eſcape : ſee Debts 1) IT NELS HIED 
Eſſen,in chap. 5/8. '-  - A IOTINENTTS' 
Execntor ; Aftions for, or againſt him, in chap. 8. ſet. 4. im 
chap. 15. ſett. 3. inchap.18. ſet. 4. mcha.35. ſet. 3. 
chap.36. ſeft.2, 3. 6.in-chap. 59. ſet. 5.7.26: Ats deve. 
to, or by hin, chap. 15. ſet, 3,6, chap. 35,ſeS-3. chap, 36- 
ſeR. 2. chap. 56. ſet. 3.2. What hee ſhall have; chap. 17. 
ſet. 2. 3.in chap, 55.feft. 18, mnchap. 5g.ſt#.8.9.10.11.. 
Exception, tn chap. 58. + + rule, +1 
E xecution, chap. 42. The kinds thereof, ſeZ..1. How it wuſt be. 
done : ſee it in all, upon a Capias ad Satisfagiendum, in chap. 
42. ſet. 5. 6. B. Upon a Fierifacias,' [eft..5. 6.749, Upons. 
- an Blegity/{efF.5.6. 7. 10." Upon av Habecre facias ſeifinam,. 
Exigent.: ſee Capias, '. - 
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Faint Plrading : ſee Pleading. me ics no icl - 
Faux Fudgemmn, in chap.11. ſoft, 3, | 
Fieri facias : ſee Execution. mths 
Forrgsy tra:; ſer Pleading...., 1.01 vi th ITT EICIENTC 
Fourcher, i chap. 58. oO nod ets 1 eſt gon ru | 
Frand : ſee in chap. $9. f&@t,19. 5111 1 200000) "053 recur ects _ 
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Gagerde deliverance, in ch.35. 122710 1 
220.9 fb AAS IS SRL, | ghd (94444 iff 201,047 394 G1 
Habeas Corpore, What, chap. 43. " Wh he bo gi ol 
Habeas Corpus, what is 59, and.Where to bee had, chap: go 
_ No a chap. 59. fe: 48+ : hn ned 
eir ; Altion by or againſt bim, chaps 26,68; 2:26: bus: 
tn EI OE NG pony 
Hyſtand ;. bow: Hyſtand aud Wife may Sue or bee Sued, in 
chap.15 ſeft.3.chap.17 ſeft.5.chap. 18:ſet.4 chap. 9fef.s. 
chap. 56. ſett.2.3. chapss 5. ſett.3. in chap.y'5;felbi18, ph 
3hey may dee together 6p #/nuder,. int chapnts, felt. 433 « ST. 
2 64 | T 


2084 _ 


The Table. 


« AF I 
Jeofaile,; in chap. 58, 
1demptitate nominis, chep. 44. 
1deot ; Atts by him, in chap. 15, ſes, 3. 
Imeparlance, in chap, 53. | 
Impriſonment ; ſes Treſpaſſe. 
Incloſare, » — 58. ſec. 22, p | 
Infant : Atts by him, in chap.1 5.ſcc, 3, Ations for,or arainfs 
ra in chap.56. ſec. 3. aber 5 , {tc. 4, — | £<of 
Injunttion, inchap, 59. ſec. 50. . 
Interrogatories in Chancery, in chap. 59. ſec. 41. 
Pointenant : Altions for, or ag ainft him, in chap. 8, ſec, 5, in 
| Chap. 56. ſec. 2. inchap. 55.ſec. 3. chap. 56, ſec. 2, is 
chap. 59. ſec. 6.7. 20.23. bel 


| &* 
Latitat, chap, 46, Va 
Leaſe totry atitle, in chap, 41. [tc. 3 
| -M 
Maim 3 ſee Treſpaſſe. 


Maſter and Servant, Attion fer, and againſt then, in chap. 

© 15» ſec. 3. in chap. 18. ſec. 4, in chap. 23./ec, 9, chap, 55, 
ſee, 3. 4. Attion far one againſt the other 3nchap.20, . 

XMaſterr in Chancery,in chap. 59. ſes, 52+ | s 

Mittimus, chap. $6, -, - 7 

Miſcontinnanceinshap, 58. . 

Moderata miſericordia, chap. 45. 

| Modo & forma : ſee Pleading, 

Monftravit, chap. 8. ec. 3. 

Hortgage, in chap. 39-ſtc. 1, 


| = 
Negative pregnans, in chap. 58; | 

' Nildebet 5/ce Pleading, - - 

Nihildicit : ſee Pleading, 

Non owittas, chap. 47. 
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2B Nfiprins, chap. 48. 

, Now-Suit : ſee Pleading, - 

= Non ſam Informatus : /ee Pleading. 

Neo Culpabilis : ſes Pleading. . 

Novelh Aſſignment : ſee Pleadiug. 

Nudum pactum, i» chap. 15. ſec. 2; GR 18. Fo 5. in 
chap.59.ſec. 7,8,9,10. | 

Nuſaxce ; ; Altions for it bop 19. 


Orders in Chancery, inchap. me mY 
_—_ SIN «x ainft him, —_—_ 23s 


P = 8 
EY] So 17.ſet6. 
Parcofracto, chap. 35. ſec. 15. . 
Partitione facicnda, chap. 49. 
Paupers i» Chancery, in chap, 59-ſec. 56. 
Per que ſervitia, quid jurs cfamat,que redditfi nd, 6.50. 
Petition in Chancery, in chap. 59. ſec. 53. 
Perambulatione facienda, chep. 51. 
Fleating chap. 58, After continuance, in chap. 58. Rules con- 


"_ i, is chap. 58. Where ſwſficienr,im chap. 58. To 
Hitivrs for words, in chap, tx fee. 15, Upon an Afuayſit, 
inchap.; 1Þ, ſec, 7,8. In Debt, chap, 36. ſer. $. 1u &tinue, 
- $1C.37-ſ. 5. 1n Dower, c. 38.f. 3.' 1n Ejectione firme, 
0:41:/c5. Is Treſpaſe, c. 5 5. /. 20. To Wes, c.56./. 9. 
Pleading in Chancery, chap. 59. ſ66. 39. 40. &s. | | 
Pledg, c. 16. inc. 33. 8.inc. 37.1. Pone, in chap. 7. 
Pownd, chap. 35. ſec. 12. Powne-breach, chap. 35-ſee, 16, 
Prees Partjum, chap. 58. ſes. 10. 
Priviledge : 4 Writ of Priviledge, tn chap. 9. 
Proclamation: ſee Capins, 
Precedendo, chap. 9g. 
Prohibition, inchap. 10. 
Property ,inc.$,[.6.inc.16, c.17.inch 43 ſect, | 
Preprietate Probande, in chap, 35: he <4 
P reteſt ation, 5 ”m chap. 58, 
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Publication in Chancery, in chap. 59 ſet, 47-- 
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Que eſt meſme, in chap. 58. ERA 
Queeſtate, in chap.5 8, Py FERN” 
Quo Minus, chap. 52. 

Quo Warranto, chap. 54+ 

Quod permittat.Quo Jure,&c.chep.5 3, 
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Recaptios, chap.35.ſeft.13., 
Recordare, chap. 9. 
Receiver, in chap. 7» 
Receipt, in chap.5 3. ſeFt.28, 
Rent, in chap. 30. 
Reference, in chap.59./e.45. 
Repleader : ſee Pleading. 


Replevin, in chap. 35. ſeft. 17. Where it heth, ſet, x7. 


Report, in Chancery, chap. 59. ſe. 46. 
Replication : ſee Pleading. In Chancery : ſee c. 59. ſ. 49, 
Reſcous, in chap. 35. ſett. 11. 5 
Retorno habendo, chap. 35. /ef+. 21. | 
Retraxi!, 5» chap. 58. 08) of 

Riens arcare, i» chap, 58. 
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Saver of Default, in chap. 58. 
Scandalum magnatum, chap. 14. 
Scire facias, 5 chap. 39. ſeft. 2. 
Second deliverance, in chap. 35.{e8. 22, 
Sequeſtration in Chancery, in ch.59:;ſ.53. 
Servant : ſee Maſter. 
Subpcena, #n chap. 59 ſeft, 29. 
Superlcdeas, chap. 12. in chap.2 5. in chap. 35. ſe#, 21, 


| T 
Tearm of years intayled, in chap. 59. ſeft. 9. 
Traverſe, in chap. 58, 
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'Treſpaſſe, py 55. For thrown. Jef: a rr 
F Ger Foie 3+5-1.3, 14-For Muim, ſett: I+3:5- 
For impriſonment, ſeft.1. 3. 5.758, res, © apo 
Heaſe or Lands, ſett. 3.4.5 14-17. i.chap. 16: ſab. and 17. 
pet _ to 4 mans yoods or Cattelsychap.s'5.ſfett: 16. For 

raking away Corn, &c. chap.55.ftet;.4'5. 18. 
Azarnh « an Officer, ſect. 18. is chap."4%. ſtct:6; Who Jawa 
againſt whom it may; bee had, ſeer. 2. 0s" __ Action 
ect.20, 

T! fervor Carverſes, by. 20,” 
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